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The Excuse of Duress - 1

If... someone is really threatened with death or serious injury unless he does what be is told to do
is the law to pay no heed to the miserable agonising plight of such a person? For the law 0
understand not only how the umid but also the stalwart may in a moment of crisis bebhave is not
o make the law weak but to make it just. In the calm of the courtroom measures of fortitude or
of heroic behaviour are surely not to be demanded when they could not in moments for decision
reasonably have been expected even of the resolute and the well disposed.
Lord Morris in D.P.P, for Northern Ireland v, Lynch
[1975] A.C. 653, [1975] All E.R. 913 (H.L.) at 670 (A.C.).

SUMMARY OF ISSUES FOR CONSIDERATION

Section 17 of the Criminal Code of Canada attempts to codify the excuse of duress. The
Law Reform Commission of Canada (LRCC) has proposed to replace section 17 with a
restatement of the excuse.

3(8) Duress. No one is liable for committing a crime in reasonable response to threats of
immediate serious barm to himself or another person unless be himself purposely causes the death
of, or seriously harms, another person.

On the basis of a comparison of the common law formulation of duress and the existing or
proposed provisions in different jurisdictions, and a review of the literature and case law, the
following issues have been identified as requiring further consideration.

» Type of harm threatened: Should the "serious harm" be restricted to mean {(a) death, and

(b) serious physical injury? Should serious harm also include (c) serious mental or psychological
injury, and (d) significant harm to personal property? Alternatively, should the type of threatened
harm be very broadly described and should the courts be encouraged to define and apply that term
in each specific instance?

* Timing of the threat: Rather than describing the threat as immediate, should one or both of the
phrases (a) "immediately able to carry out that threat,” and (b) “if not immediately, before the
accused can escape or obtain police or some other official protection” be employed? Or perhaps the
common law phrasing would be more appropriate: "present and continuing, imminent and
impending"?

» Source of the threat: Should the excuse include a description of a source of the threat? If yes,

should the source of the threat be described as "from a person who is immediately able to carry out
that threat"?

* Cognitive requirement: Should the accused belief regarding a threatened harm be (a) honestly
and reasonably held, or (b) honestly but not necessarily reasonably held?

* Criteria for assessing the accused's response to the threat: Should the accused be
permitted to hold an honest, but not necessarily reasonable belief regarding (a) the type of harm
threatened, (b) that he or she had no other alternative but to commit the crime, or (¢) other
important factors? Alternatively, should the accused be required to hold an honest and reasonable
belief regarding the above factors? Should the standard include a consideration of all the
circumstances the accused faced, as well as any of his or her personal circumstances which may
have affected the gravity of the choice he or she had to make? Or should the standard be a strict
objective one: would a person of reasonable firmness in his or her situation have been unable to
resist the threat?

» Exclusions: Should there be exclusions to the excuse of duress? Or should it be available in all
criminal charges? If there are to be exclusions, should those exclusions be precisely and
exhaustively listed, as 1s currently the case in section 17?7 Should murder continue to be an
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excluded offence? What of other offences? Should persons who were parties to an association or
conspiracy who knew they could become subject to threats from other members continue to be
denied the excuse? Alternatively, should the excluded offences be described in general terms?
Should parties (as opposed to perpetrators) to any of these or any other offences be excused or
should they be specifically included? _

* Application of duress: Should duress be only a partial excuse? Or should duress by threats
continue to operate as a full excuse?

* Availability of the common law excuse: Should the common law formulation of the
excuse of duress be abolished as it applies to criminal charges? If not, should there be any
testriction placed regarding access to the common law version? For example, should parties to an
offence be able to rely on the common law excuse, but not principals?

INTRODUCTION
This paper offers commentary on the Law Reform Commission of Canada’s (LRCC)

proposal to restate the excuse of duress, currently set out in section 17 of the Criminal Code of

In framing some of the issues relating to the LRCC's proposal, the Federal Department of
Justice summarized the duress provisions existing or proposed in four other jurisdictions:
Australia, New Zealand, the United Kingdom and the United States. The wording of the common
law formulation of duress, section 17, the LRCC's proposal, and the four foreign provisions were
studied in this paper. Appendix "A" contains the full text of seven versions of the excuse of
duress.

The key elements of the excuse were abstracted and the common law wording and the six
different provisions were compared based upon those elements. The chart in Appendix "B*
summarizes this comparison.

A review of the literature and recent case law was also undertaken. A recent book by Prof.
Stanley Yeo was particularly useful.!

The comparison and review have resulted in the identification of a number of issues relating
to the LRCC's proposed new wording for the excuse of duress. These are framed as Issues for
Consideration throughout the text and have been summarized above.

Some comments on the burden of proof are offered in the final section of this paper.

AN EXCUSE, A JUSTIFICATION OR A DEFENCE?
While it is commonly expressed as a defence, duress is more accurately described as an
excuse, This is because of the manner in which the claim of duress affects the culpability of an

accused.,

The availability of duress in section 17 of the Criminal Code of Canada or through the
common law reflects a decision that someone who is "guilty" of a criminal act should nonetheless

be absolved. Stuart has explained the impact of duress on culpability as a matter of public policy.?

If the defence of duress is viewed like any other justification or excuse as based squarely on policy
considerations allowing one who has committed an actus reus with mens rea to escape in certain
circumstances, the policy issues are focussed without confusing the matter as one of mens rea. If
duress were held relevant only to intent it would also mean that such a defence would not be
available in the case of any offence for which mens rea was not required. This would be an

' Yeo, S.M.H., COMPULSION IN THE CRIMINAL LAW, Law Book Co. Ltd, 1990,

2 (a) Stuart, D., CANADIAN CRIMINAL LLAW: A TREATISE (2nd edtn.), Carswell, 1987 at 388.
{b} See also the discussion by Rosenthal, P, "Daress in the Criminal Law® (1990), 32 Crim. L.Q.
199 at 202-8.
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arbitrary and unfortunate limitation,

Yeo offers a different approach. He has applied the theory of justification and excuse and
finds that this theory clarifies the jurisprudential basis of three criminal defences: self-defence,
necessity and duress. His summary of the difference between justification and excuse, and how

they relate to culpability are worth quoting in full.3

A person who claims a justification acknowledges her or his responsibility for the harmful conduct.
but contends that it was done in circumstances which made the conduct rightful in the eyes of -
society. Since society encourages or at least tolerates the performance of such conduct, the actor
deserves praise or permission rather than blame and consequent punishment., Society determines
whether conduct is justifiable on the basis of social utility: if the actor’s conduct causes less harm
than the harm which he or she thereby avoids, the conduct is justified. ...

A person who claims an excuse concedes that the harm caused by her or his conduct is greater than
that which it avoids. Accordingly, a plea of excuse is relevant only after it has been determined
that the actor's conduct was unjustified and therefore wrong in society's eyes. After all, if the
conduct was justified, there would be nothing to excuse. What an excuse does is to conclude that
while the conduct was wrong, some characteristic of the actor which is tested by the threatened
danger makes it inappropriate for society (o punish him or her, . Criminal responsibility is not
attached to the actor because society both recognises and has compassion for the buman frailty
found in him or her. Such compassion is imparted because society assesses the actor as having
acted in the way an ordinary person could have acted when placed in similar circumstances. It
would be harsh for society to demand more from the actor than it would from its other members.
In such cases, while praise is not bestowed on the actor, pardon is.

Wilson J. has also commented on the distinction between an excuse and a justification.

{Clriminal theory recognizes a distinction between justification and excuse. In the case of
justification the wrongfulness of the alleged offensive act is challenged; in the case of excuse the
wrongfulness is acknowledged but the ground for the exercise of judicial compassion for the actor
is asserted. ...

* Thus, the nature of an excuse is to personalise he plea so that, while justification looks to the
rightmess of the act, excuse speaks 1o the compassion of the court for the actor,

In summary, an excuse is concerned with the culpability of the actor after the actus reus and
the mens rea have either been proven or admitted. A justification looks to the
act after a similar determination or admission. For these reasons, I will use "excuse of duress"
which I believe is the more accurate term, rather than "justification of duress” or "defence of
duress”.

A BRIEF HISTORY OF THE EXCUSE OF DURESS

The historical development of the excuse of duress has been slow and has rece1ved little
attention from the courts and academics until fairly recently. From its earliest days, duress has
been treated as an excuse, but the courts and commentators of the 20th century paid scant attention
to the theory of justification and excuse. It appears as though these two concepts have been used
interchangeably. In some instances, the juristic basis for duress has been inappropriately built on
the balance of harms approach of justifications, rather than the impairment of reedom conception
of excuses. There has also been a corresponding tendency to focus solely on the act performed,
rather than considering the constraint upon the will of the actor due to the threat. Yeo believes that

3 Supra, footnote 1 at 6.
4 Perka v, The Queen (1985), 14 C.C.C. (3d) 385 (8.C.C.) at 413-14.
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the failure to distinguish between the theories of justification and excuse and how they contribute to

defining duress has.led to serious discrepancies in the common law.5
From 1892, when it was first enshrined in the Criminal Code of Canada,b our law of

duress has not changed a great deal.” Legislative drafters have refined some of the wording during
the production of the various Revised Statutes and there have been a few exceptions added, but the
basic wording remains the same. The current wording of the excuse is:

17. A person who commits an offence under compulsion by threats of immediate death or
bodily harm from a person who is present when the offence is commitied is excused from
committing the offence if the person believes that the threats will be carried out and if the person
is not a party to a conspiracy or association whereby the person is subject to compulsion, but this
section does not apply where the offence that is comunitted is high treason or treason, murder,
piracy, attempted murder, sexnal assault, sexual assault with a weapon, threats to a third party or
causing bodily harmn, aggravated sexual assault, forcible abduction, hostage taking, robbery, assault
with a weapon or causing bodily harm, aggravated assault, unlawful causing bodily harm, arson or
an offence under secticns 280 1o 283 (abduction and detention of young persons},

As recently as 1966, section 17 was thought to codify exhaustively the common law
defence of duress.? Ten years later, the Supreme Court of Canada determined that section 17
applied only to actual perpetrators and not to other parties.? By virtue of section 7(3) which
preserves common law defences, someone who is a party to a murder by virtue of section 21(2)
but not the actual killer could avail themselves of the common law defence while the killer could
not.!0 Borins J. has summarized the current situation.!!

[Section] 17 is available as a defence only o the actual perpetrator of an offence 1o which the
section applies, while the common law defence of duress is available to those charged with any
offence, including those excluded by s.17, (excepl rape) as a party o its commission pursuant to
8.21{1)(b), (c) and (2).

While the distinction between the perpetrator and a participant may be difficult to make, 12
the rule in Paquette has been applied in other Canadian cases.!3 On the other hand, without a
codified excuse of duress to contend with, the British courts have determined that duress is not

3 Supra, foomote 1 at 3545.
S.C. 1892, ¢.29, s.12.

T InR.y. Bergstrom (1981), 59 C.C.C. (2d) 481, 20 C.R. (3d) 347, 123 D.L.R. (3d) 584 (5.C.C.)
McIntyre . reviewed the history of the development of 5.17.

8 R.v. Carker (No. 2) [1967) S.C.R. 114 (5.C.C).

5 R.v. Paguetie (1976), 30 C.C.C. {2d) 417 (S.C.C.), where the Court applied the reasoning of the
House of Lords' decision in D.P.P. for Northem Ireland v, Lynch [1975) A.C. 653, [1975] All E.R.
913 (H.L.). For a critique of the reasoning in Paquette and Lynch, see Borins I., S. "The Defence of
Duress”, (1982), 24 CL.Q. 191 at 200-2,

10 For a commentary on this result, see R. Cross "Murder Under Duress” {1978), 28 U.T.L.J. 369.
Borins J., supra, foomote 9 at 199 has described this as an "anomalous result.” Rosenthal, supra,
footmote 2(b) at 217 has opined: "The Supreme Court of Canada bhas artificially circumvented the
provision of the Criminal Code in holding that s.17 applies only to actual perpetrators of crimes and
that the common law defence remains for aiders and abewors.”

L1 supra, foomote 9 at 202.

12 See for example the comments of G. Williams in TEXTBOOK OF CRIMINAL LAW (2nd edin.),
Stevens & Sons, 1983 at 629-231.

13 See the cases summarized by Stuart, supra, footnote 2(a) at 396 and by Borins J., supra, footnote 9 at
202-3, See also the comments of Rosenthal, supra, footnote 2(b) at 217 and Review of
Commonwealth Criminal Law, infr, footnote 50 at 128,
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available to either the actual perpetrator or any party to murder,}4

The Commonwealth statutory and common law conception of the excuse appear to be at
different levels of development. Some parts are well-established, yet others appear to be changing
and uncertain, What has the common law said about duress? Yeo has identified the Australian
decision of R, v, Hurley and Murray from the mid-1960s and believes it is the major reference
point for clarifying the uncertainty in the law of duress. In that case, Mr. Justice Smith from the
Supreme Court of Victoria offered the following working definition of duress. !>

Where the accused has been required to do the act charged against him (i} under threat that death or
grievous bodily harm will be unlawf{ully inflicted vpon a human being if the accused fails to do the
act and (ii) the circumstances were such that a person of ordinary firmness would have been likely
to yield to the threat in the way the accused did and (iii) the threat was present and continuing,
imminent and impending... and (iv} the accused reasonably apprehended that the threat would be
carried out and (v) he was induced thereby to commit the crime charged and (vi) the ¢crime was not
murder, or any other crime so heinous as to be excepted from the doctrine and {vii) the accused did
not, by fault on his part when free from the duress, expose himself to its application and (viii) he
bad no means, with safety to himself, of preventing the execution of the threat, then the accused in
such circumstances at least, bas a defence of duress,

For those jurisdictions which have not had to grapple with the constraints of a codified
excuse of duress, the above statement would appear to adequately summarize the common law
definition of this excuse. There have been subsequent refinements, but they appear to reflect the
unique facts facing the particular court and have not substantially modified this statement, 16

In 1987, the LRCC proposed a new provision to replace the current wording of section
17:17

3(8) Duress. No one is liable for committing a crime in reasonable response to threats of
immediate serions hamm to himself or another person unless he himself purposely causes the death
of, or seriously harms, another person.

Will this proposal significantly improve the situation in Canada or will it simply compound
the existing problems?

COMMENTARY ,

The LRCC's proposal is the most succinct of the six provisions studied in this paper.
While its brevity is useful and certain undesirable features of section 17 have been removed, the
proposed wording does have some short-comings. The following will identify and discuss these
problems.

A) Type of harm threatened -

Section 17 currently uses the term "death or bodily harm” to describe the type of harm
threatened for which the excuse will be available. Until recently, the phrase was “death or
grievous bodily harm", but "grievous™ was dropped in 1982.18

In its proposal, the LRCC has dropped the word "death" and replaced "bodily harm" with a
new phrase: "serious harm". The Commission has also proposed a definition of harm in section
1(2) of its Report: "harm means to impair the body or its functions permanently or temporarily.”

14 R, v, Howe [1987], 1 All ER. 711, [1987]) 2 W.L.R. 568 (H.L.).
5 R_v, Hurley and Murray, [1967] V.R. 526 (S.C. Victoria) at 543.
16 See Yeo's discussion, supra, footnoie 1 at 42-43,

1T Law Reform Commission of Canada (LRCC), RECODIFYING CRIMINAL LAW, Report #31, 1987
al 35.

18 S C. 1980-81-82, ¢.125, s.4.
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The LRCC proposal raises a number of questions: How "serious” does the harm have to
be? Does "serious harm” include death? Does it include harm to property? Mentat or
psychological harm?

' Swart has suggested that some serious threats to property, such as a threat to blow-up

one's home or damage a treasured possession, for some people might be as agonizing a choice as a
threat of serious injury or even death.!® However, the courts have apparently rejected this
proposition and have drawn the line at threats of death or serious bodily harm.20

1t should be easy to argue that serious harm includes death. But should serious harm also
includes threats of mental or psychological harm? If it does, this would considerably broaden the
existing scope of section 17, and possibly the ambit of the common law excuse if the LRCC's
proposal is to replace the common law (see section 9, below).

There would be obvious problems in identifying and quantifying the potential mental or
psychological harm a threat could inflict, as distinct from the potential physical harm. Indeed, for
most threats it is likely that the physical harm will be the dominant element of the threat. Some
might consider threats to a mother to kidnap and take her child out of the country as constituting
serious psychological harm to the mother, if not the child. Nonetheless, it has been determined
that this type of threat is not one included in the excuse.?! :

Cross is of the opinion that the British common law conception of "serious personal injury”
would include a threat of injury to the mental health of the accused.?2 Indeed, the United Kingdom
draft Criminal Code defines "personal harm™ to mean harm to body or mind and includes pain and
unconsciousness. However, because of the significant difficulties in describing the nature of the
mental harm which a threat may invoke, a threat of mental harm which is not also composed of a
threat of physical harm may be a difficult ground on which to sustain the excuse of duress.

Judicial recognition of certain types of harm have been piecemeal; death and serious harm
are the most consistent and clearly identified types of harm in those jurisdictions which have not
codified the excuse. Threat of imprisonment has been considered, as have threats of lesser
personal violence.

As the chart in Appendix "B" shows, most of the proposals contain a direct reference to
death or some form of bodily harm. Describing or listing specific threats is consistent with the
excuse theory, which leaves to society the right to impose restrictions that have to be met before
compassion will be granted to the wrongdoer,23

On the other hand, it has been suggested that there should be no restrictions on the type of
threatened harm which should be recognized as grounds for applying the excuse of duress. Yeo

has put the argument this way.24

The type of threaiened harm to be recognized under the defence of duress must be determined
according to the underlying rationale of the defence. As an excusatory defence, the rationale for
allowing duress is societal compassion for human frailty in the face of extreme pressure or danger.
This being the case, it could be argued that every type of threatened harm has the potential of being
recognised provided that such harm has the effect of overwhelming a person of normal fortitude
standing in the same position as the particular accused.

9 Supra, foomote 2(a) at 404.

26 Supra, footnote 1 at 71, and supra, footnote 9 at 195, See also Prowse J., L.LA.S. WORKING
MANUAL OF CRIMINAL LAW, (loose leal current to August, 1989), Carswell at 32.1.

21 R, v, Robins (1982), 66 C.C.C. (2d) 550 (Que. C.A).

22 Supra, foomote 10 at 379,

23 Supra, footmote 1 at 72.

- Supra, footnote 1 at 69



The Excuse of Duress = 7

Issues for consideration:

(1) Should the "serious harm" be restricted to mean (a) death, and (b) serious physical
injury? Should serious harm also include (c) serious mental or psychological injury, and
(d) significant harm to personal property?

(2) Altematively, should the type of threatened harm be very broadly described and should
the courts be encouraged to define and apply that term in each specific instance?

B) Timing of the threat

The requirement in the current wording of section 17 that the threat be “"immediate” and that
the person who made the threat be "present" has been problematic. Thus, a prisoner isolated in his
cell who was threatened by other rioting inmates with serious physical harm if he did not damage
his cell was denied the excuse of duress. The court determined that it is not sufficient that the
threat could be carried out in the future.2’ Canadian courts have also ruled that the situation must
be one where the threat arose suddenly and not a situation, in particular a common criminal
venture, which has evolved over time when the accused could have extricated him or herself before
the threat was made.26 Finally, if someone had an obvious and safe avenue of escape, the threat is
no longer considered to be so immediate as to sustain the excuse of duress.?’

It appears as though the Canadian courts have read more into the word "immediate” than it
can reasonably support. They could have avoided this had the description of the time element in
section 17 been stated as "imminent” and not "immediate”. Imminent denotes a threat that is
overhanging or impending and allows a time interval between the making of the threat and it being
carried out, so long as it was continuous. On the other hand, immediate is 2 narrower term that
signifies occurring at once or without delay. While the threatened harm must be imminent, the
harm need not necessarily be immediate. Therefore, as suggested in Hurley and Murray, the threat
should be: "present and continuing, imminent and impending” before the excuse will be granted.
The law should also recognise the time interval between the making of the threat and the
commission of the offence. Thus, "the threat must be shown to have continued to affect the mind
of the accused throughout this period for the defence to succeed."28

The "immediate" requirement in section 17 stands in contrast to the concept of imminence
which has been adopted in the common law. Even though the threatened injury may not follow
instantly but after an interval, the existence at that moment of the threat should be sufficient to
destroy the accused's will, The English Law Commission has adopted this position indirectly by
requiring that, where the threatened harm may not be carried out immediately, the accused must
take any reasonable opportunity to escape and seek protection.?? The Australians have made a
similar requirement. Such an obligation is supported in the case law.30

The British proposal has wording not found in the Australian code: "the threat will be
carried out immediately if he does not do the act.” This is similar to the New Zealand provision:
"immediately able to carry out that threat." Only the United States model code is silent with respect
to the timing of the threat.

The LRCC's proposal has dropped the current requirement in section 17 that the threatener
be "present”. This would help avoid a decision similar to that reached in Carker (No.2), where the
Supreme Court of Canada effectively ruled that the threatener had to be physically present (i.e.

25 Supra, footote 8.

16 R, v, Gardiper (1983), 34 C.R. (3d) 237 (B.C. Co. Ct.).

27 R_v.Mena (1987), 57 C.R. (3d) 172, 34 C.C.C. (3d) 304 (Ont. C.A.). See also Lynch.

28 supra, footnote 1 at 85.

22 However, the British have gone further and qualified their requirement by stating that: "It is immaterial

that the person doing the act believes, or that it is the case, that any official protection available in the
circumstances will or may be incflective.”

30 Supra, foomote 12 at 632,
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within the accused's cell).3! The Commission has recommended this change on the grounds that
the threatener's presence would be a factor that would be considered in determining the
reasonableness of the accused's response. But the Commission has retained the requirement of a
threat of "immediate" serious harm. This would no doubt continue the problems regarding the
timing of the threat which have plagued section 17.

Issues for Consideration
(3) Rather than describing the threat as immediate, should one or both of the phrases

(a) "immediately able to carry out that threat,” and (b) "if not immediately, before the
accused can escape or obtain police or some other official protection” be employed? Or
perhaps the common law phrasing would be more appropriate: "present and continuing,
imminent and impending”?

C) Source of the threat

The LRCC's proposal is silent with respect to the source of the threat. This may avoid the
problem with the current wording of section 17; "a person who is present when the offence is
committed”.

New Zealand describes the source as: "from a person who is immediately able to carry out
that threat.” With this phrasing, therefore, the person making the threat need not be present, but
could be acting at some distance from where the offence is being committed. The other
jurisdictions have not specified what the source of the threat would be.

The absence in the LRCC's proposal regarding the source of the threat should be
welcomed. It should provide the trier of fact with some latitude in identifying the source of the
threat and assessing the type of harm threatened. Alternatively, it might be useful to adopt the
approach taken in New Zealand.

Issues for Consideration

(4) Should the excuse include a description of a source of the threat? If yes, should the
source of the threat be described as "from a person who is immediately able to carry out
that threat"?

D) Subject of the threat

Unlike other jurisdictions which have codified the excuse, Canada's section 17 does not
explicitly state that a threat of harm directed to another person is within the excuse. In 1982,
Borins J. observed that: "it has not been determined whether threats of death or grievous bodily
harm to someone other than the accused - such as members of his family - would come within
5.17, as the section does not specifically state to whom the threats must be made."32 In contrast,
the courts have extended the scope of the common law version of the excuse to include threats
directed to other persons.33

The LRCC has concluded that this potential discrepancy needs to be addressed and has
suggested that either the person charged or some other person could be the subject of the threat.
As can be seen in Appendix "B", this is in keeping with the wording used or proposed in other
jurisdictions. It is also in step with the current judicial interpretation of the common law,
Therefore, this addition should be supported and need not be raised as an issue for consideration.

3t Supra, footnote 8.
32 Supra, footnote 9 at 196,

33 Supra, footmote 15; R, v, Morrison and McQueen (1981), 54 C.C.C. (2d) 497 (Ont. Dist. Ct).
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E) Cognitive requirement '

We will first consider the cognitive requirement of the different formulations of the excuse
of duress to identify the emphasis that each has placed on the importance of the accused’s state of
mind. This will be followed by a discussion of the criteria that could be used to assess the
reasonableness of the accused's response to the threat, -

Only three of the six provisions specifically state a cognitive requirement. The requirement
that the accused must have held some belief regarding the type of harm threatened at the time it was
made is missing from the LRCC'’s proposal, but a similar statement is also absent from the
provisions of New Zealand and the United States. ;

Australia uses a more complex formulation of the accused's knowledge and belief, and
details some of the specific factors the accused must show he or she believed (or knew).

(2) A person does an act under duress if:

(a) the person docs the act because he or she knew or believed that:
(i) a threat had been made that, if carried out, would have resulted in the death of any
person, serious physical injury being caused to any person or 4 serjous sexual assault
being made upon any person; and
(i) if the act was not done, the threat would have been carried out before protection
against the threat could be obtained from police or other authorities; and

(b) the person believed that there was no way, other than doing the act, of preventing the

threat from being carried out.

The English proposal is very similar and contains the same features as the Australian
provision.¥ Both have used what can be describe as the "no option” response: the accused must
believe that there was no other way of preventing the threat from being carried out.

Canada's section 17 uses "believes that the threats will be carried out." This phrase
requires that the trier of fact engage in an inquiry to determine what was in the mind of the accused
at the time the threat was made. Thus, individual strengths or weaknesses appear to be relevant.
Yeo has opined that the accused's belief or perception of a threatened harm must be reasonably

held or based on reasonable ground.3%

Only an honest and reasonable belief in the existence of excusing circumstances can provide a
sufficient basis for an excuse. ... The accused's belief must be reasonable before society will be
prepared to render her or him blameless for the wrongdoing. Society imposes this precondition
becanse it views the accused from the standpoint of a person who has satisfied all the elements of
the offence. Pleading an excuse is therefore the only recourse open for the accused to be exculpated
of criminal liability. Before society is prepared to exercise compassion in this way, it is entitled
to demand that the accused lack any blameworthiness in relation to the plea relied upon. An
unreasonable belief as to the threatened danger constitutes the kind of blameworthiness which
prevents the accused from being excused.

Later, he states:36

Society is prepared to exercise compassion for an actor who has committed a wrong provided the
actor had done so under a mistaken but reasonable belief that he or she would otherwise suffer
harm. The discounting of blame is therefore determined according to the accused’s own perception
of the threatening circumstances rather than the actual circumstances. It follows that it would be
quite out of keeping with the nature of excuse for the law to render an accused blameless only
when the threatencd harm he or she feared was real.

34 One major difference is that the Fuglish have added this proviso: "It is immaterial that the person doing
the act believes, or that it is the case, that any official protection available in the circumstances will or
may be ineffective.” No other jurisdiction has included a similar condition,

35 Supra, footnote 1 a1 19.

36 Supra, foomote 1 at 199.
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The state of law regarding belief is not clear, because the courts have not been settled
whether the accused belief need be honest and reasonable (i.e. a reasonable person's belief), or
whether an honest but potentially unreasonable belief would suffice (i.e. the accused's reasonable
belief).3” The former would be an objective standard, while the latter would be require a
subjective standard.

There has been a recent movement to incorporate the honest and reasonable belief position
into the law of duress. The English Law Commission has proposed the most subjective
formulation. That Commission stressed the importance of the actors' knowledge or belief: "the
defence of duress depends essentially upon a state of mind."3# They note that their proposal
departs from recent cases, in particular Howe, where it was held that, for the excuse to be applied,
a person’s belief in the existence of a threat must be reasonably held by an objective standard.

The English proposal appears just and balanced. To require a strict objective standard of
reasonableness would be inconsistent with trends in our criminal law which increasingly take the
personal circumstances and perspective of the accused into consideration in judging the mens rea of
the crime,39

Recent Canadian decisions appear to support the notion that a sober person of reasonable
firmness, sharing the characteristics of the accused, should have believed that the threat would be
carried out if he or she refused to comply.®0 (Again, this test is different than the subject test
which currently is set out in section 17.) Yeo has suggested that the Canadian and other
Commonwealth courts have not hesitated to require an objective standard of reasonableness on the
accused'’s belief, because that belief is part of the defence element.

Society will not excuse a person who has caused harm by acting on an unreasonable (or
negligently held) belief. The elements of reasonableness draws the necessary limits beyond which
society will be loathe to excuse a person from criminal wrongdoing.‘“

Issues for Consideration
(5) Should the accused belief regarding a threatened harm be (a) honestly and reasonably
held, or (b) honestly but not necessarily reasonably held?

A determination of the reasonableness of the accused's belief is intertwined with a
determination of the reasonableness of his subsequent response. An analysis of the cognitive
requirement is linked to a consideration of how the accused responded to the threat. This leads to a
discussion of the criteria that have been established for assessing that response.

F) Criteria for assessing the accused's response to the threat

Yeo has identified two parameters that have been used by the courts to evaluate the
reasonableness of the accused's response: (i) whether the response was proportionate to the
threatened harm, and (ii) whether the harmful response was the minimum necessary.

37 Supra, foonote 12 at 625.

3% English Law Commission, CRIMINAL CODE FOR ENGLAND AND WALES: COMMENTARY
ON DRAFT BILL, Vol. 2 at 230.

39 Cross, supra, foomote 10 at 379 has described this as "individualization of excuses”.

0 R, v, Logan (1988), 46 C.C.C. (3d) 354; R._v, Mena (1987) 34 C.C.C. (3d) 304; and R__y. Morrison
and McQueen (1980), 54 C.C.C. (2d) 447.

1 Supra, footote 1 at 230.
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(i} Proportionality between response and threatened harm:

When deciding that an accused was justified in the harm he or she created, the rule of
proportionate response or balancing of harms focuses on the act, rather than the actor. In contrast,
when proportionality is viewed in the context of excuse, Yeo would argue that it should recede into
the background because society has already determined the accused's act to be wrongful and for
having caused more evil than the threatened danger. -

The underlying rationale for the [excuse of duress] is not that it condones the less evil or promotes
the greater good but that the law ought to exculpate an accused who succumbed to a threat when
others of normal fortitude could have succumbed as well, The emphasis bas consequently moved
from the accused conduct and how that compares with the threat confronting her or him to the kind
of person the accused is.42

Yeo is critical of those decisions or articles which have framed their analysis on the
balancing of harms.43 He notes that once it has been determined that the accused submitted to the
threat and that an ordinary person would have likewise submitted, there is no need to inquire
further whether the accused's harmful response was proportionate to the harm threatened. Also, to
insist on a proportionate response is to insist that the accused acted rationally at a time when he or
she was under the sort of pressure which could have caused an ordinary person to behave
irrationally. 44

If one accepts that proportionality between the harmful response and the threatened harm is
not an integral component of an excuse, this does not mean that the balancing of harms must be
abandoned altogether. Proportionality is often an important factor which goes to the evidence and
allows the jury to assess the accused's blameworthiness. Therefore, a separate rule of _
proportionality appears to be inconsistent with the concept of an excuse, because the issue is not
the desirability of the act, but the blameworthiness of the accused and his or her level of self
control. These are probably matters best left to the finder of fact who will decide whether a person
of ordinary firmness could have succumbed to the threat and do what the accused did.45

(ii} Minimum necessary harmful response:

With the excuse of duress, Yeo believes it is reasonable to require that the harmful response
be the minimum necessary to counter the threatened harm. The duty to avoid the demanded harm
or employ the minimum necessary response appears to embody this minimum response.

An alternative formulation, but one that is achieving the same point, is the duty to escape or
otherwise avoid a harmful response should a reasonable and safe opportunity present itself.
Underlying this duty is the concept of prior fault, which holds that before an actor will be excused
for the wrongful conduct, he or she must have been blameless in finding themselves in that
situation. Consequently, a failure to escape with reasonable safety or failure to take a reasonable
opportunity to avoid the threat would make the accused blameworthy. The demands on the
accused to avail themselves of such opportunities should not be seen as too onerous.46 :

This requirement has also been codified; see for example the proposal of the English Law
Commission. This requirement is also grounded on the defence being an excuse. What are the
criteria for assessing the accused's response to the threat?

There are no criteria set out in section 17 which provide direction to Canadian courts
regarding how the accused's response to the threat should be assessed. As noted above, section

42 Ihid, at 113.

43 One example might be the discussion on proportionality undertaken by Rosenthal, supra, footnote 2(b)
at 225. In fairness, he ends his review al 226 with: "It is respectfully submitied that any rigid @ priori
restriction of the defence of duress will, in some cases, lead to results that are inconsistent with the
principle that criminal liability requires moral fauit.” '

4% Supra, foomote | at 114, )

43 For g further discussion on this point, see Yeo, ibid, at 103, 104-5 and 112 10 115,

46 Ibid, at 103 and 122.
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17 seems to require that a subjective test be employed. In this regard, Borins J. has commented:47

{Flor the defence to apply, the accused must be of the belief "that the threat will be carried out”,
Thus, the section creates a subjective test with respect to whether or not death or grievous bodily
harm will follow if the accused does not comply. It is the belief of the accused which is
paramount, and not, for example, what a reasonable person would do in the circumstances. In this
regard, I must respectfully question the obiter dictum in the Falkenberg case which would appear to
impose an obligation on the accused 1o retreat from the threat or seek assistance in order to utilize
the defence. Such a requirement, which appears to be imported from the common law, is not
within the language of 5.17 and certainly seems to be contrary to the subjective test created by that
section.

In a similar fashion, Rosenthal has concluded:48

Section 17 specifies that it suffices that the accused 'believes that the threats will be carried out'.
That is, there is a purely subjective test of the substance of the threats. In the common law,
however, there is an objective test: the defence fails if it is held that a person of reasonable
firmness (with the characteristics of the defendant) would not have yielded to the threats, :

Despite the apparent subjective nature of section 17, it appears the Canadian courts have
been influenced by the test set out by the House of Lords in Howe, (The test set out in Howe was
whether the threat was of such gravity that it might well have caused a reasonable man placed in the
same situation to act in the same way as the accused has acted and whether a sober person of
reasonable firmness sharing the characteristics of the accused would have responded to the threat
by taking part in the crime.) The Canadian courts have departed from the subjective standard set
outin the Code. In its place, they have applied an objective standard to judge the reasonableness
of the accused's behaviour.4?

The Howe test has been adopted in Australia and the United States, and is reflected in their
respective draft Codes.’® They both use very similar wordin &. The Australians have framed a test
as: "a person of reasonable firmness would not, in the same circumstances, have resisted such a

.threat” which sets out an objective test to evaluate the accused's response to the threat. The
Australian Review of Commonwealth Criminal Law has observed that: " [a]s a matter of public
policy the accused should be required to have the steadfasmess reasonably to be expected of the
ordinary citizen.” 51 The Americans have employed a similar standard,

These are not tests which take into consideration the person’s unique circumstances, the so
called modified objective test proposed for the United Kingdom. The British would assess the
threat from all the circumstances, including personal circumstances that affect the gravity of the
threat. The accused would benefit from the excuse if the threat was one which he or she could not
reasonably be expected to resist in the circumstances. Those circumstances would include the
nature of the offence, the defendant's belief and other relevant personal matters. Thus, "[t]hreats
directed against a weak, immature or disabled person may well be much more compelling than the

47 Supra, foomote 9 at 196,

48 Supra, footote 2(b) at 219

49 Supra, foomote 2(a) at 399. In her loose leaf service, Madame Justice Prowse, supra, footmote 20 at
33, has stated that the test to be applied in deciding if the threat existed is an objective test; the same as
that which is to be applied in cases of self-defence. _

3% On the other hand, as pointed out by the Review of Commonwealth Criminal Law, INTERIM
REPORT : PRINCIPLES OF CRIMINAL RESPONSIBILITY AND OTHER MATTERS, Australian
Government Publishing Service, 1990 at 130, the Criminal Codes of Queensland, Western Australia
and Tasmania have all adopted the subjective test: whether the accused acted “believing himself to be
unable otherwise to escape the carrying of the threats into execution,” But the Northern Territory's
Code sets out an objective test,

1 hid, at 139,



'l‘hel_ Excuse of Duress - 13

same threats directed against a normal healthy person."52

Stuart is amongst those who favour the British modified objective standard, one which
tkes into account some of the individual's characteristics and beliefs. He comments: "In general,
the English Law Commission sensibly tries to balance the need to be more compassionate in a
wider defence of duress against the need to bolster community values."3

In summary, the accused's conduct in response to the threat must satisfy various
requirements which incorporate the notion of reasonableness before the accused can be
exculpated.34 '

The requirement of reasonableness [for an excuse] is not intended to ensure the accused's
commission of the lesser harm for that is immaterial so far as excuse is concerned. Rather,
reasonableness serves as an precondition to society exercising its compassion on the accused for
ber or his wrong doing. In other words, society will be prepared to render blameless the accused’s
wrongful conduct only if her or his reaction to the threatened danger fell within acceptable bounds.
A response which exceeded this bounds amounis to blameworthiness on the accused's part with the
consequence of the excuse being denied to her or him, Unlike the case of justification where the
focus is on the reasonableness of the accused's act, reasonableness in excuse is expressed in terms
of whether a reasonable person could have responded in the same way as the accused did. Hence,
althongh the subject-matter is still very much the accused's response, that response is examined
according to standards of human fortitnde and resilience.

The LRCC's version is less precise than this. As noted above, the LRCC's proposed
wording does not make any direct reference to the state of mind of the accused, but it has proposed
that the accused's response to the threat should be a "reasonable response”. Unfortunately, the
LRCC does not provide any further detail regarding how "reasonable" is to be determined.
Presumably, the trier of fact will make such a determination in each case. But, does this wording
require the application of an objective or a subjective test, or some combination of the two? And
what specific factors are relevant in determining the reasonableness of the belief?

Yeo has opined that the "reasonable response” of the LRCC's proposal "obscures the
nature of the duress with its emphasis on ordinary human resistance to intense pressure."S5 He
has criticized the LRCC for grounding its discussion of duress on the balance of harms approach
and the consequential omission of the critical notion in duress of resistance or yielding to the
threat.5 Yeo has suggested that the "honest but reasonable belief” would be an acceptable
intermediate position to take.5” This would involve the application of a "person of ordinary
firmness” test. The jury would be required to decide whether the accused's response was
reasonable in the circumstances. This is what the British have proposed.

Issues for Consideration:

(6) Should the accused be permitted to hold an honest, but not necessarily reasonable belief
regarding (a) the type of harm threatened, (b) that he or she had no other alternative but to
commit the crime, or (¢) other important factors? In other words, should the accused be
allowed to hold an honest belief that he or she had no other alternative but to commit the
crime, even if that might not be a belief that someone of reasonable firmness in his or her
situation would also have held?

(7) Alternatively, should the accused be required to hold an honest and reasonable belief
regarding the above factors?

52 Supra, foomote 37 at 230.

53 Supra, foomote 2(a) at 405, with reference to R. Cross, "Murder Under Duress"” (1978), 28 U.T.L.J.
369 at 378-79,

34 Supra, footnote 1 at 18.

55 Ibid, at 233 in foomote 117,

56 Ibid, at page 40, footnote 59.

37T Ibid, a1 232.
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(8) Should the standard be like the British one and include a consideration of all the
circumstances the accused faced, as well as any of his or her personal circumstances which
may have affected the gravity of the choice he or she had to make? Or should the standard
be a strict objective one, like the Australian and American test: would a person of
reasonable firmness in his or her situation have been unable to resist the threat?

G) Exclusions

The greatest variation in wording across the different formulations of the excuse of duress
arises with respect to what acts are excluded. As can be seen in the chart in Appendix "B", the
long list of specific exceptions in Canada's section 17 stands in contrast to the more broadly
framed exclusions set out in the other provisions.

Stuart has observed that the large number of excluded offences in section 17 have created
for Canadian courts, but that such problems do not exist to the same extent in other jurisdictions.58
Further, the description of some of the excluded offences in section 17 has created anomalies with
respect to what offences are "in" and which are "out"

Some writers have commented that there should be no exclusions; that no offence should
be automatically excluded, including murder.

[T]he accused's harmful response is wrong by society's standards. An argument could therefore be
tendered that some responses are 50 evil or heinous that society will refuse to excuse the actor,
Having come from the position of condemning the actor’s response, society has every right to
decide which kind of response it will excuse and which it will not. However, this argument makes
the harmful response or act the focal point of excuses when under the excuse theory the focus
should really be on the person of the actor. Hence, how evil the act might be is not the primary
determinant; it is whether the actor had committed the act under circumstances which makes
punishing her or him unjust. [t is therefore submitted that there is again no harmful response or
offence which should be excluded from the operation of excuses. Provided that the various
requirements of the defences are met (such as the type of threatened harm, the use of minimum
necessary force and the absence of prior fault in creau'% the need for the defence), the [excuse of

duress} can be successfully pteaded against all offences.

Rosenthal has observed that: "an absolute prohibition on the availability of the defence of
duress on a murder charge (or, on any other charge) could lead to the most extraordinary
injustice."®! Cross has noted that duress has been justified on the grounds that: "the agent is
confronted with a choice of evils and the law permits him to treat the harm with which he is
threatened as a greater evil than the harm which he does in order to avoid the threat."62 It has been
suggested, therefore, that duress should only be available if the harm threatened to the accused was
greater than the harm the accused inflicted because of the threat. If the accused's action was not a
lesser evil, his or her actions should not be excused.53 But this "balancing of harm" approach,

38 Supra, foomote 2(a) at 395.

39 For instance, in Robins, supra, footnote 21, the Quebec Court of Appeal held that, while duress is not
available to someone charged with forcible abduction, it can be a defence to the more serious crime of
kidnapping. '

60 Supra, footnote 1 at 142, See also Stuart's discussion, supra, footmote 2(a) at 402.

61 Supra, footnote 2(b) at 213. Rosenthal goes on to discredit reliance on prosecutorial discretion not to
prosecute and the prerogative to pardon as reliable avenues to avoid injustice,

62 Supra, foomote 10 a1 372.

63 Supra, footnote 2{a) at 402. Cross, ibid, at 373 refers 1o a pre-1973 version of the Statutes of Hawaii
whereby a defendant was deemed not to be responsible for an act to the doing of which he was
compelled by fnrce wh;ch hc could not resist or from which he could not escape, bul l.he excuse
operated T was of gr
s_u_c_c_u_rllhmg_lg_mc_ﬁmm (my emphasls). A subscqucn[ section required the accused to prove that the
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where one evil is weighed against another, is unlikely to be succcs'ls'ful in all cases. But more
importantly, as Yeo has opserved, this approach is not consistent with the rationale for excuses.
Yeo counters with the observation: "[flaimess and justice demand that the accused be aligned not
with the heroes in the community but with those ordinary people who would succumb to the
threat.”84 3
Murder (and sometimes serious forms of treason) are excluded by statute, law reform
proposals and the common law with varying degrees of clarity. Yeo argues that, simply because
the majority of ordinary people would yield to. the threat (and kill an innocent person), it does not
follow that the mere existence of people who are capable of refusing the threat and making the
ultimate sacrifice means it is reasonable to expect every member of the community also to be
heroes. To allay fears that the defence could become a "charter for terrorists”, Yeo points out that
there are very stringent requirements which have to be met before the defence will succeed:
(i) the modified objective test that a person of ordinary fortitude with the accused’s
characteristics could also have resisted the threat (which will invariable require that the
threat be death or serious harm and would probably exclude someone who was unusually
cowardly or weak-minded); _
(if) the accused used the minimum necessary force (which imposes a duty to escape when
reasonable or, if no such opportunity arises, cause less harm than killing someone); and
(iii) the accused not be blameworthy in creating the need for the excuse in the first place
(which requires the accused to have reasonably expected that by an association he could be
coerced into committing a violent act, thereby excluding most members of terrorist groups
from invoking the defence);
(iv) as a practical matter, a jury is more likely to be circumspect in its compassion where the
wrongful act was the murder of an innocent person.$3

Sometimes we must draw a line. In the current wording of section 17, a number of lines
have been drawn, but it is not always clear why every line was drawn. In its proposal, the LRCC
has drawn a single, broad line: when the accused "purposely causes the death of, or seriously
harms, another person”, Stuart has applauded the LRCC's proposal, but he remains concermned
that the excuse will continue to be unavailable if the accused intended to kill or seriously harm. He
sees this as a return to the higher morality of the past, "which is an inappropriate barometer for
punishment."86 He believes the proposed limit is arbitrary and not as flexible as it could be. The
Commission has justified its position by stating that: "no one may put his own well-being before
the life and bodily integrity of another innocent person.”87 According to Yeo, this argument is
acceptable with respect to justifications, but it runs counter to the rationale for excuses.

The Model Penal Code prepared by the American Law Institute contains no exclusions,
although about one half of the US states have excluded duress on a charge of murder, and a few
have also added other offences.%8 :

r i i
(9) Should there be exclusions to the excuse of duress? Or should it be available in all
criminal charges?

(10) If there are to be exclusions, should those exclusions be precisely and exhaustively
listed, as is currently the case in section 17? Should murder continue to be an excluded
offence? Sexual assault? Robbery? What of other offences? Should persons who were
parties to an association or conspiracy who knew they could become subject to threats from

threat of imminent danger was greater than the injury he afflicted.
%4 Supra, foomote 1 at 147,
65 Ibid, at 147.
6 Supra, footnole 2(a) at 404.
67 Supra, foomote 17 at 35.
68 Supra, footnote 2(b} at 212.
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other members continue to be denied the excuse? Alternatively, should the excluded
offences be described in general terms? :

(11) Should parties (as opposed to perpetrators) to any of these or any other offences be
excused or should they be specifically included?

H) Application: An excuse or a ground to mitigate punishment?

Some scholars have argued that, when temptation is strongest, the law should speak most
clearly to halt temptation. Society will suffer more if criminals can “confer impunity upon their
agents by threatening them with death or violence if they refused to execute their commands."?
They argue that the person committing the crime under duress is less "guilty” than those who act
outside of duress, and therefore duress should apply to reduce the punishment upon conviction of
most crimes.

Duress can also be a full or a partial excuse, depending on the extent to which the accused
was overwhelmed by the threats. A partial excuse would lead to a finding of guilt on a lesser
charge or a reduction in the sentence. It has been suggested that it should be left to the jury to
decide whether the killing should be excused wholly or partially, whereby the jury would
determine the extent to which the accused was overwhelmed by the threatened harm.,

This suggestion has not been adopted in the common law and is not part of the statutory
law or common law of the jurisdictions studied. The counter proposal has been stated by Cross: 70

If the sitation is such that any punishment would be unjust, surely it is right, in a case concerned
with the higher morality, that the law should strive to avoid a conviction. An absolute discharge
or an instant release under the prerogative of mercy are strange methods of enforcing absolute
moral prohibitions.

It may well be the case that we have to set up moral standards higher than our estimates of our
ability to act morally, but, in that event, we should eschew legal punishment for non-compliance
with those standards even if we believe thal it would increase the general happiness.
[Uldlitarian theories of punishment are subject to the limitation that the punishment must be
deserved.

Yeo has opined:’!

Once a defence is regarded as a justification, there should be no doubt that it operates to exculpate
the accused. The accused’s conduct being socially approved, he or she should not be subjected to
any negative impact such as the stigma of a conviction let alone punishment. If it only when a
defensive plea is rejected as a justification that the question arises as to whether it serves to
exculpate the accused of criminal responsibility altogether or only to mitigate punishment, This
is because the accused's conduct is socially condemned and consequently the question becames one
of the extent of societal compassion for the wrongdoer. Full compassion is exercised by regarding
the plea as an excuse: the accused is held blameless and accordingly exonerated from the wrongful

- conduct, Partial compassion occurs when society regards the plea as only a mitigating factor in
sentencing for then the accused is held blameworthy for the wrongful conduct and deserving of
conviction and some punishment, Important policy considerations are involved in whether the
compassion should be full or partial. These considerations can be fully appreciated only after it is
first resolved that the conduct in question is wrongful and not justified.

9 Supra, foomote 2(a) at 394.
70 Supra, footnote 10 at 376-7.
"L Supra, footmote 1 at 13-14.
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In a similar fashion Rose
. . , nthal has observed thay: "evi
taken into account in sentencing in cageg where, for revdence of
[0 support an acquittal, "72 :

_ duress can and should be
whatever reason, the evidence is not sufficient

u r Considerat :
(12) Should duress be only a partial €xcuse? In other words, should it apply after a finding

of guilt 1o mitigate the se tence? i
o c%x ot E n ncg Or should duress by threats continue to operate as a full

D Availgbility of the common law excuse

It is not entirely clear that the LRCC wishes to prevent persons char arties
or attempted murder from availing themselves of the cci)mmonf Eﬁw excuse. iesdna:tgd abovtg E:rd er
Supreme Court of Canada in Paguette has ruled that the common law excuse of duress is available
in all cases where a person is charged as a party 10 an offence, except rape, Subsequent Canadian
decisions have followed that ruling. The ambit of the common law excuse is much wider than tha
under the current wording of section 17.7 It would also appear that the common law is also wider
than what the LRCC is proposing,

.. The LRCC has commented that itg proposal "provides the same rule for all parties”.74
With respect, this is not clear from the proposed wording. There is nothing in the proposal to
prevent the court from creating an exception to the exclusion, as it did in Paquette, and thereby
allowing parties to an offence access to the common law formulations of the excuse,

Cross has gone so far as 10 su ggest that we give up trying to codify the excuse of duress

and simply state that duress is available 1o all charges, coupled with a simple definition of
"duress"”, and leave the judiciary to fill in the details about how the defence will be applied. He
asks: "[T]n situations in'which the common law is undeveloped, why curtail the existing powers of
the judiciary?"75 Rosenthal has made a similar point:76 :

Many of the restrictions that statutes and judges have introduced into the law would undoubtedly be
factors jurors would take into account in evaluating any defences put forward under [the LRCC's
proposal]. In particular, jurors would balance the harm committed and the gravity of the threat in
determining whether the accused's response was "reasonable”. It is submitted that justice would be
better served if jurors were free to consider these factors flexibly, in light of the circumstances of
each case, rather than being forced to attempt to follow artificial guidelines. For those who are
concemed about the possible breadth of the proposed defence, the dictum of Mr. Justice Martin
bears repeating: "The common sense of a Jury may be relied upon 1o reject spurious defences of
duress."

Issues for Consideration

(13) Should the common law formulation of the excuse of duress be abolished as it applies
to criminal charges?

(14) If not, should there be any restriction placed regarding access to the common law
version? For example, should parties to an offence be able to rely on the common law
excuse, but not principals?

72 Supra, footete 2(b) at 209, For a simifar observation, see Williams, supra, footnote 12 at 628,
73 Supra, foomote 9 a( 203, -

74 Supra, footnote 17 at 3.

73 Supra, foomote 10 at 380,

76 Supra, footnote 2(b) at 226.

=2



The Excuse of Duress - 18

BURDEN OF PROOF

It is generdlly accepted that, after the accused has presented evidence of what could
constitute an excuse of duress, the burden of proof is on the Crown to prove that the accused did
not act under duress.”” The accused need not submit a great deal of evidence; he or she need only
adduce enough evidence to put the excuse in issue.”® On the other hand, the Crown need not
anticipate duress and put in evidence in advance to destroy it by a pre-emptive strike. However,
once some evidence has been adduced by the accused, the Crown must then negate the excuse with
further evidence, if the need be.”®

The accused must also present evidence on each essential elements of the excuse. The
Crown, in turn, would have to present evidence to counter each element, unless the accused did
not provide sufficient evidence to address each element. The Crown must prove beyond a
reasonable doubt that the accused did not act under the alleged duress.80

The LRCC's proposal did not address the issue of the burden of proof and I do not believe
that they needed to. The law appears to be clear on these issues and in no need of reform.

77 Supra, foomote 12 at 624.

78 Borins J., supra, foomote 9 at 210 has opined that it is difficult to determine the precise test that
should be applied to determine whether or not the accused has met the proper evidential burden,
although perhaps any attempt to describe the quantity or quality of such evidence would become a
semantic exercise of limited utility.

7% In R.v. Ingrabam (1991), 66 C.C.C. (3d) 27 (Ont. C.A)) it was held that, where the defence bas
obtained fresh evidence of a prior association after the trial and has done so despite reasonable efforts to
obtain that evidence before the trial, and the evidence counters the Crown's evidence that undermines the
excuse of duress, such evidence should be admitted and be considered at a new irial.

80 Supra, foonote 9 at 207-11, and supra, footnote 2(a) at 392-3,
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APPENDIX "A"
. TEXT OF THE EXCUSE OF DURESS
FROM THE COMMON LAW AND SELECTED JURISDICTIONS

THE COMMON LAW _
Mr. Justice Smith of the Supreme Court o_f Victoria in R.v. Hurdey and Murray, [1967] V.R. 526

(S.C. Victoria) at 543 provided the following working definition of duress. This definition
appears to adequately summarize the common law version of the excuse.

Where the accused has been required to do the act charged against him (i) under
threat that death or grievous bodily harm will be unlawfully inflicted upon a human
being if the accused fails to do the act and (ii) the circumstances were such that a
person of ordinary firmness would have been likely to yield to the threat in the way
the accused did and (iii) the threat was present and continuing, imminent and
impending... and (iv) the accused reasonably apprehended that the threat would be
carried out and (v) he was induced thereby to commit the crime charged and (vi)
the crime was not murder, or any other crime so heinous as to be excepted from the
doctrine and (vii) the accused did not, by fault on his part when free from the
duress, expose himself to its application and (viii) he had no means, with safety to
himself, of preventing the execution of the threat, then the accused in such
circumstances at least, has a defence of duress.

AUSTRALIA: Crimes (Amendment) Act 1990
3U(1) Subject to subsection (3), i person is not guilty of an offence if the relevant act was done
under duress. .
(2) A person does an act under duress if:
{a) the person does the act because he or she knew or believed that:
(i) a threat had been made that, if carried out, would have resulted in the death of any
person, serious physical injury being caused to any person or a serious sexual assault being
made upon any person; and
(ii) if the act was not done, the threat would have been carried out before protection against
the threat could be obtained from police or other authorities; and
(b) the person believed that there was no way, other than doing the act, of preventing the threat
from being carried out; and
(c) a person of reasonable firmness would not, in the same circumstances, have resisted such a
threat.
(3) Subsection (1) does not apply if:
(a) the person acted with the intent to kil another person; or
(b) the person knowingly, and without any reasonable excuse, exposed himself or herself to
the risk of such a threat,
(4) Except where subsection (1) applies, a woman is not to be excused from criminal liability only
because of the coercion of her spouse.
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CANADA: Criminal Code of Canada

17. A person who commits an offence under compulsion by threats of immediate death or
bodily harm from a person who is present when the offence is committed is excused from
committing the offence if the person believes that the threats will be carried out and if the person is
not a party to a conspiracy or association whereby the person is subject to compulsion, but this
section does not apply where the offence that is committed is high treason or treason, murder,
piracy, attempted murder, sexual assault, sexual assault with a weapon, threats to a third party or
causing bodily harm, aggravated sexual assault, forcible abduction, hostage taking, robbery,
assault with a weapon or causing bodily harm, aggravated assault, unlawful causing bodily harm,
arson or an offence under sections 280 to 283 (abduction and detention of young persons).

CANADA: Law Reform Commission of Canada, "Recodifying Criminal Law",
Report No. 31 (1987)

3(8) Duress. No one is liable for committing a crime in reasonable response to threats of
immediate serious harm to himself or another person unless he himself purposely causes the death
of, or seriously harms, another person.

NEW ZEALAND: draft Crimes Bill (1989)

31(1) A person is not criminally responsible for any act done or omitted to be done because of any
threat of immediate death or serious bodily harm to that person or any other person from a person
who is immediately able to carry out that threat.

(2) Sub-section (1) does not apply where the person who does or omits the act is a party to any
association or conspiracy and knew at the time of joining that he or she could thereby become
subject to such threats.

UNITED KINGDOM: English Law Commission, "A Criminal Code for England
and Wales'", Report No. 177 (1989) '
42(1) A person is not guilty of an offence fto which this section applies] when he does an act under
duress by threats.
[(2) This section applies to any offence other than murder or attempt to murder.]
{3) A person does an act under duress by threats if:
(a) he does it because he knows or believes
(1) that a threat has been made to cause death or serious personal harm to himself or another
if the act is not done; and
(it) that the threat will be carried out immediately if he does not do the act or, if not
immediately, before he or that other can obtain official protection; and
(iii) that there 1s no other way of preventing the threat being carried out; and
(b) the threat is one which in all the circumstances (including any of his personatl circumstances
that affect its gravity) he cannot reasonably be expected to restst.
(4) It is immaterial that the person doing the act believes, or that it is the case, that any official
protection available in the circumstances will or may be ineffective.
(5) Subsection (1) does not apply to a person who has knowingly and without reasonable excuse
exposed himself to the risk of such a threat.
(6) A wife has no defence (except under this section) by virtue of having done an act under the
coercion of her husband.

where in $.6... "personal barm” is defined to mean harm to body or mind and includes pain and
unconsciousness.



The Excuse of Duress - 21

TED STATES: American Law Institute, Model Penal Code (1962)

Duress

is an affirmative defense that the actor engaged in the conduct charged to constitute an offense
ase he was coerced to do so by the use of, or a threat to use, unlgwful force against his person
> person of another, that a person of reasonable firmness in his sltuat.lon would have been

le to resist,

he defense provided by this Section is unavailable if the actor recklessly placed himself in a
don in which it was probable that he would be subject to duress.: The defense is also

ailable if he was negligent in placing himself in such a situation, whenever negligence suffices
ablish culpability for the offense charged.

is not a defense that a woman acted on the command of her husband unless she acted under
coercion as would establish a defense under this Section. [The presumption that a8 woman

g in the presence of her husband is coerced is abolished.]

’hen the conduct of the actor would otherwise be justifiable under Section 3.02, this Section
not preclude such defense.
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JURISDICTION

Awstralls Crimes Caasds, Law Unlind Kingdom 1nited Eiatw
ESSENTIAL THE COMMON YA Camade, Criminal  Refome Conunimion New Iwaiawd dufh deef| Criminal Coos  Model Petal Code
ELEMENT LAW! 990 Code of Canads of Conaca (1997 Crimes BI (1589} (1999) 16
Nalun of the + Uwkal * theeal » thowyl * thaeal * dweat + thewal. +um of, 0f 2 Wcwat
plal Py © s
Type of harm = dbath of grievowr  + ceath, Kerious + death ar bodily * serions barm = ath {n perioes + death o sadous + kalywiul foros
thrwa losgd bodily harm, .. phical indury, of e bodlly hant porsonal harwy
wrlnwfully inflicled  werjous sexns]
gt
Timing of e * Posskant wnd + if mcl waa ol done,  ~ LU + beomeiate ~ knmaciualy sbie b0 = tuwat will be nat mxprovrly siasd
Harsal condrving, e Dumal would CUTY Oul Sl okt arriend out
Iranmnant and fave been cacricd oat o
ropending befors protetion “nﬂhlhxl
LIS the takal
ould e cbsined -I.l'nuthmtlnbly.
Lrewm police or other efows he or that
muthorEes Othar can chtuia
amcin promctiont
Subjeci of the + 4 haman being. + ANy parmon nol exprealy riad humsell oF anather  + thal pemon of 8y * [Uhé Pooson * hin parsom oF e
thresd peaon ather persoa charpad] or ancther  parson of another
Souren of the ot axprexsly sialad  mel gprealy sicled -rmnpmmm Aol pxproatiy saled = [rom & et We  RoF exprassly sicked ot expvmily sicied
ihresl nt when Lhe [ ] e
oo Lt omimi thed Ro-carmy ot Lhat
]
Cogmitiva » maponatily = knew ix abered]  + believes al the nol cxprasly sicted  mot lysiatef  + knows of talleves  mat bt
nq‘-lﬂnnl apprehended tal the  hat threal will be - aprey (i) that & thenal s apruacy
Threal would b ()3 theeal had beon  carrd cul bbin Kaade i cone
cartied ol roade that, if carmied Oith &= dadons
ot would have e
:I{Mhmm of molher it
ARY pemon, e s e B0l dons;
ndn:lmw -
Iminey el cacsod Wl the Wmat
G0 a0Y proson or 3 e caried out
wrioar sexual
msaull being made o mol o e el
N Ay ) o, if mot
{) I e mct was not immsdiainly, bafom
the thaat o o DY it cant
would have been chtaln official
carmied cul befone and
protechion Lgsnl the ihal them i no
thyoi could be ot way of
chuined from Jeweilng e thoal
ar el mihodites bring carried out
+ Ihe pereon berieved
hat therm was oo
way, olher than
doing te acl, of
preventing the Lhoeat
Lroem being camiad
oul
Crltaria far + the wocused = 2 parwon of Aol exprasuly sigted = [1] reasocabla nof EXpreasily 2alad  « the el 11 one " & pecion of
g tha Bomnoy exaponan (o fueats which in xll the
d's ind that the would ROL, ih the W Ut in als mntion
rwponss to the  lhmal would be ST e T, {incloding acy of bis  would hews Deel
thresd CaTed ot Dave meaived wch 3 Piwsomml noabin ko st [the
hoead civmtelanom thel  thrael or v of
al¥ect Jia pravity)
ba
mm
Exelusioms = Ik Crt waa ot « The person &3 ked s penonlinods - anlest ha hisasll  + where the permon T OFAMMDPE  « if e acior
EAIGer, o by iher Wil e dnient il pady W hcompiaey  puposely causse the  who dols Of OBl Ko mmmer? mcklealy placed
czime 8o heloous &4 mather parson ar Kecciation death of, or M aclis Pty »a pemom who has  Wmaslf i ) diciion
fobe waeepled fram  « the parson whereby Lhe peson miusym uny sssoclaton o ioadagly and i whiich i wwa
the docirine Lncrwingly, and is aubject nches persca copspircy Ind Kew  withoul masoashia al he
» b o did withest sy Sompeion Al thal lime of O AXDOuRd oild be sebject io
not, by fanlLon hia ml:e:crrle. = high tnouon or Uha bt i ahe could  bimealf kot ek of ﬂ“-n
Jmél when Iree from Lnwalf of  Ueeron, musder, hel becama e et +1f ba Wan
e durmas, expose wlulelflamd-kd ARCY, Mllempled |Mmhmh hﬂ.ﬂz n
hirezelf b jts sach & threat Tgder, mxunl [ Hcha
bon ampull pexual
+he had no mears, amaull with o 0
with mafely to weapod, (i o exipebiltity for e
himself, of thirg ar offanss cherged
Preveming the cadning bodily hamm,
execobion of the agamvaied sezus
axmult, foacible
abduclian. hocage
aking, robury,
unenult witha
WeIpon of Cunalng
bodily harm,
Aggrivaed amaull,
wilawrul cauxing
bodily harm, arson
<or an offence under
hactich 380 W 283
{abehrtion md demilon
of Yoy par )
Effect of the * the accysad in KW+ & Persco is nol =8 puen . 0 * po one ik biabla for © » & preson i not * 1 parson i 1ot *ilis an arfioemsiw
axcusa cimumsances u Juilty of an ofence eulmil‘mm COMIBEUNg 2 cime  cominally yuilly of anoffsnce  dafemss
keasl, has & defence unmimg eaponedbie for ahy
of durs. At dane o amitied
0 b cleane:

! As munet vy S, 1 in By, Hurkcy apd Mugay. [ 19675 VR 326 22 43,

3 Thie provisios it qualified by: T L M R prrbl g et babicvern, o s o bt i Bt miy of T bt prot ool Em e vailable b ik Wil o Iy ba

 Tha Englih Liw Comnission inigmally feh i s stadid be o plspplicons 1o e ippiic ation unnn-\.h- » spparoal dalrernca 10 e Hensa of Lowgs’ secision i Hoxs, they Mﬁmh“mhm I e e
i wopeart off thoet ¢ Lininst: il i g by kb, am i atiom B < i Tt il b s




