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PREFACH.

N the six lecturcs contained in the present volume 1
have attempted, ns brietly as possible, to compare
the early ideas of several nations as to erimes and
their punishment. 1 Lave selected logal systems as
for apart from, and ss much independent of, each
other as possible, with a view to showing that idontity
of usage did not arise from the adoption by one nation
of the laws or institutions of another, but rather
from the inhereut prineiples of human natwre. The
close similerity between the carly institutions of very
distant races a3 rvegards Penal Law is extremely
remarkable. Nothing illustrates so inuch the eomplote
contrast between modern and ancient ideas, on logal
subjects, as the study of this brauch of Law histori-
cally. The existence of Law, without any Sovereign
authority—without any sauction, or recognized tribu-
nal—seems to us almost u eonfradiction in termns.
Yot, it was out of such & stato of soeiety that Law
developed itsclf in all its Lranches, gradually and
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slowly. In tho study of Criminal Law, we rocally
have a test of the validity of the historical method.
We can oasily understand how such iuatters as the
laws of inhieritance and contract arose from custom,
for even to the present day we recognize, in some
degree, the binding furee of customs in these branches
of Law ; but it iz dillicult to believo that Criminal Law
could have originated in fhe same manner. Jriminal
Law neturally seems, cven in its earliest stage, to be
a restriction upon custom——a system of commands,
necessarily, we would suppose, imposed by some poli-
tical saperior, to restrain the practice of customs which
were disapproved of, rather than to sanction thosc
already observed.

1t appears to have been from the Criminal Law
that the Analytical School of Jurisprudence derived
its very notion of Law, To show, therefore, that the
origin of Criminal, as well us of otheor branches of
TLaw, was in primeval custom, is extremely important.
My object, in these lectures, lws been to do so, and
at the same time to point out the traces of primitive
ideus which remain in later developments of Criminal
Law. I am aware that I have only carried ouf this
object in a very imperfect and ¢ sketehy ” manner,
Tsut I could do no more than this in the litnited nuwber
of Tecturcs which a Professor of Low may legitimately

devote to such an abstract subject.

Preface. i

The substance of the second lecture on Ancient
Irish Lasw is taken from en erticle which I wrote sowe
timo ago in the Law Magazine and Review. 1t was the
study of the Brehon Laws which eompletely satisfied
§ir ITenry Maine as to the validify of his Listorical
method as applied to Civil Law. 1 do not think any-
one who reads the Heak of Aicill, however cursorily,
can doubt that his method applics equally well to
Criminal or Penal Law. The same state of affairs, a8
the Bnok of Atedll exhibits to us as existing in ancient
ircland, scems to have preveiled in all other nations
at one period of their progress, though only traces
of its cxistence remain clsewhere in the maturer laws

of & more settled state of soviety.

1. 1. CHERLY.

Trixery Copnkae, Thonoiy,

etober, 190,
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LECTURE I.

INTRODUCITORY.

PRIMITIVE CUSTOM A% TO CRIMES.

My object, in the present Courss of Leclures, is fe frace
historically the menwer in whioh Criminal or Penal Law
doveloped itsclf nmong ancient societies. MThe terms Criminal
Law and Penal L nro by no meane identieal. Though with
cur modern notions we nre apt to regerd (hem as so, in the
invesligation of the Inwa of esrly communitios the distinetion
between thom must be clearly aftended to. TPenal Law is n
term of wider signification thau Criminel Law ; it meone that
branch of law which deals wilh punishimenf, by whomsoever
imposed and with whatsoever object. All Criminal Taw is Denal
in ile nature, f. e, it effeots ite cuds by means of punishment,
but all Penal Law is not Crimival, ‘I'here are still oxisting in
our own legal system many penal activae of g eivil nature, such
a8 whot nre called g fam actions, whers n privele individual secks
Lo recover a ponally for the violation of some sletutory duly by
another; but sucl actions have beeome 8o rare and unimportant
thut i& has become usnal with us to understand the terms
“penal™ pnd “criminal” as ideutieal. In other ayslems of
Inw, Lowever, and especially in encient legnl aystems, e
pringiple of punishment is Lo foundation of a considerablo
porlion of law -which caumot be ealled eriminal. Iiven in
modern linglish law a grens port of lhe law of torts is penal
B
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in its noiure; and grent confusion has been caused by the non-
recognition of {his fael in the rules which have been laid down
at varions times as 1o tho mensuro of damages.

Criminn]l Linw, as distinet [rom Penal Law, i3 dificult to
define. A good descriplion of tho subject-malter to which the
ferm is commenly appliod will be found in Mr. Justice Btephen’s
ifistory of Cviminal Law (vol. 1, pp. 2-4). As distinel from
Penal Law, Criminal Law involves, I {hink, thrae clements :
frstly, that the proeceding isof o publie nature, instituted, in
theory at least, by the State, or by some publis antherity Tepre-
genting (he State, and nob by the individual injured, in case any
one individuel is so injured ; sccondly, that the ek upon whicl:
the proecedings ara grounded, is, or is oonaidored to bo, n wrong
or injury Lo sosiety in general, aud not to one person only. Lhia
is the charnctovistic most geuorally roferred to as the distin-
guishing feature of Uriminal Law; and, thirdly, ns a logical
consequence of the two former, that the offmee cannot be
purged by o subsequent complinnee with the law violated, ov
by arrengement with tho person primarily injured; the olject
of the punislinent being, net to assist such person, bul to
protect mociety, by doterring others jrom commilting eimilar
offences. The publio noture of tho wrong which is punished,
the public nature of the proeseding by which it is punished,
and the publie nature of the reasons for punishment will be

found, on examination, to bo present in every case which is .

considered in our law to be criminal in ife character, The
matter is of great practical importance to the lowyer, as upon
the question, whother o procecding is or is not of a eriminal
nature, depends the important queslion, whether an appeal
fies under the Judiesture Act from the decision of a Court of
first instance or not. Imprisonment for contempt of Court is
distinetly & procceding of a punitive nature; gtill it is gene-
rally held to be a civil and not o crimipal procesding, for
the object of the imprironment i3 not so much to punish a8 to
compel compliance with the law; and a person who hag leen
commilted for contempt can generally procurc his relense by
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doing the net for the refussl to do which the Imprisonment was
imposed. Thns, in a recent cnse where o witness was committed
for refusing to answer a question in o bankroptey matfer under
the 385th Sestion of the Bankruptey (Ircland) Aet, 1857, it
was held by the Court of Appenl, npon this ground, that the
proceeding was of o civil and nol a criminal naturs (Fn re’
Keller, 22 L. I Ir, 158). * The refusal of n witness to
ongwer & queslion may he a punishable conterapt,” says Fifa-
Gibbon, L. J., “but s proccediug faken, not to punish him
bul to eompol him to give evideneo is not an axereise of puniti\n;
jurisdiction ™ (22 1. 1. Ir., at p. 200).  SBimilardy, imprison-
ment for delt under the old law was never considered fo bo
criminal in ifs vature.

This distinetion, na T liave said, hetween Criminal and Penul
Pn.w is of the greatest importance in tha study of primitive
jurisprudence, 1t i peinted out by Bir H, Maine, in (o
i0th chapter of Awncient Leew, that in early times the most
important branch of the Law was Penal Law; buat that, at the
eame time, true Criminal Law was almost entirely unkoown.{)
The notion of an offence ngainst the State is of eutirely modern
growth; and the theory that punishment is imposed for the suke
of reforming the eriminal and deterring others from following
his example is even still more modern. It is extremoly inter-
csting to trace, historieally, the growth of thoso idens, nnd to
shiow Lhow Pensl Law, and afterwards Criinul Law, gradually
developed itsolf in different legal systema.

It in searccly necessary, at the present day, to put forwerd
nny dofenco for the historieal treatment of n legnl subject,
Still, T feor, the advantages of Lhe Listorieal method are mors
recognized in theory than appreciated in practice, Dractival
lawyers paturally confine their allention almost altogethor to
the law aa it is, and disregard, or treat with conterpt, historienl
disquisitions upon Its origha; and this naturally leeds students,
who desire ouly to be practical lawyers, to follow their examyple.

() dnctent Lo, pp. 460-371.
w2
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Ths aualytienl method of study, as it is called, has many grave
defects, and one who pursues it alone will seldom or never
become g teally sound lawyer: for law is an arb rather than a
science, and a lawyer needs much more a knowledge of how to
apply his prineiplos than a mere verbul acquaintanee with these
principles themselves, The study of Jaw iu ordinary text-hooks,
wilhont an acquaiulanee with its history, is apt to enconrago in
tite student one of the groalest faults in practice, nomely, rash
gencralization, A studont who pursues the method of Austin and
Tentham alone is apt to suppose that law is like mathematics,
certnin and defluite, and thet its priueiples ara applied, like the
axioms of Euclid, with rigonr and strictnoess to each case without
varintion. Every trained lawyer knows what immense difli-
cully there is in applying legal prineiples, and what eantion and
cara are necessary in ascertaining the ratio decidendi of one case,
end in applying it to another. A knowledge of the history of
the branch of Inw with which mny priuciple is eoouccted is
indeed absolutely necessary hefore its tme bencings and the
Limita of its application cen be Fully understond. Drineiples
are frequently applicd quite illogieally to different cases; and
gometimes, in the courss of the development of law, the true
principle is forgotten, and an eutirely wrong principle isinvented
1o explain rules of law which are well established. The result
is that the low is regulaled, partly in accordence with one, and

partly in accordance with another principle, and the application ’

of ench leads to entirely different results. In desling with coses
gnch ns these, the bstrect method of ihe analytical sehool of
jurisprudence breaks down eompletely. A knowledge of the
histary of the Jaw is necsesary before one can ab all undersiand
the course of its davelopment. Teke, for instance, the well-
etablished principle of the liability of & master for the wrongiul
acta of his servaut when engaged in doing his mnster's business.
Wo are oll familiar with the rule that if o grocer’s cart ie driven
carslessly by it driver, and in consequence of the driver’s noegli-
genco any person is injured, the grocer is liable to an action,
ere it is said (hat tho principls of the master’s Liability ia his
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negligonee in employing an unskilful servant, If this wers
really &0, the logical result would be, that if the master weve
guilly of uo negligence in employing ihe servaut, he would nol
be linble, or in other words, that a traverse of the master’s per-
sonnl negligence would bo a good defence to the action. This
is, lowever, vot 1he case. It is no defence that the mastor used
the grenlest care in cmploying his servenis. The real faet
here is, that ihe theory of negligencs is au witer-thought,
inuvented when the true principle of the action Lad Leen for-
gotten.  The liakility of the master is in reality a survival of
the principle of the liability of an owner for the act of bis slers,
and is based on the sume principle as his linbility for injuries
eotmilted by animals in his possession.  The Listorical invesli-
gation of the mater proves to us that the real buneis of this
liability is not any theory of negligence un the part of the
master, but an entirely different one. In the Roman Law
oluss of nelions existed called noxal aetions, which provided for
this ease of vienrious linbilily. ‘The defendont Lad the option
of surrendering the delinguent instead of paying tho dnmage.
This right of avoidiug liability by a swrreuder of the elave or
animal hes muol puzzled lnwyers, nud the coujecture is probukly
true that the resl origin of {lis feature of noxal actions was the
right of private vengeance, which was recognized oxtensively in
oll bodies of aueient law. The origin of the liability appears to
have been thia—If an injury were done by = elave, the person
injured had the right to cxact vengeance against the slave per-
sonally, thus injuring the master’s property; aund the muster
or owuer wag cousequently allowed to provent this vengeance
by making componsation for the injury dome. The origin of
the Habilily had, if this theory be irue, nothing whatever to do
with negligence on the part of the master, and, consequently,
nhecnoe of negligence on his part was no defemce fo the
nction.

T'he noxal actions cccupied a promiunent position in Roman
jurisprudence, bus tho later Tomoen jurists were as ignorant of
their true origin ag linglish lawyers formerly were, and deall
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with the right of surrender (uove deditiv]) as it it wore a limita-
tion of liabilily, instead of being the origiusl basis of the
petion {a). The duty of surrendcring {he crininal was the
enrliest obligation. As a substituto for ilis the masler was
wllowed to pay damnges.

Thers is very little doubt that the origin of the master’s
liakility in our own law was exactly the sama. The smue right
of aurrender is mentionad in some of the older authorities as an
slternative to lishility in tho case of injuries done by animals.
In Filzherbert’s « Alridgment” it is staled fo be low, that if a
dog kill eheep, the owner of the dog can free limsell from
liility by giving up the dog te the owner of the sheep. This
exactly corresponds with the nore dafitie of the Liomon Law;
and when we go back still further, we find the duty of swrrendor
stated to be the primary Hubility. Ly the laws of Ina, it is pro-
vided ihet “if 5 Wessox wan alay an Englishnon, then shall
Lo who owns him deliver him up to tho lord of the kindred,
ar give G shitlings for his #ife”’  1low the prineiplo eame to bo
oxtended to the eage of o lired scrvant it is diffcnlt vow to
ascerfain, but in all probability the origin of the linbilily was
forgolten beforo slavery ccased to exist. This was undoubtedly
8o in the Roman Low.

Tha main defect of the nnalylical method is not, however,
in the application of principlos. It les deoper, in that thia
melhod eomplotely misintorprets the facts of aneient law. A
law, according to {ho theory of Austin, consiste of a cornmanil
by a political superior {o his subjects, the obedicneo to whioh is
enforced by o punishment or penelty. As o matter of histo-
rical fact, however, ancient laws were not commands. Phey
were not issued by politieal superiors, nor were thoy enforced
by puuishment or otherwise, They wore merely customs, snne-
tioned by usage, voluntarily cbserved, with that strong devotion

to usage which alwnys characterizes uncivilized nations. 1t is -

{) 8ee on thia questivn, [lolmes’s Comsman Laswe, p. 8. Mayle, Fust. Juai,
4. 8 L {noteh
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nol,” as Mr. Justice Stephen truly vomorks, “fill & very Into
stago of its listory that law is regardod as o sories of commands
tssuod by the sovereigu power of the State” (v} Taw origi-
nated belore any sovercign authorily existed ; amil 1o Lingland,
at least, the king, oven when he came to be reengnized as in
rondity the sovercign outhority, was in no scnse enperior 1o the
fuw.

1t is & malter of vory great inberost to ascortain, Dirtorienlly,
tho origin of Penal Law, and to traes the growlly of ideas of
crime in different legal aysteras.  In order to do so, wo nuet:
encefuliy noto the points of ngresment and differennn bebween
varions eystems, neeording to the differing polilienl drewnn-
stances of ench nation. The pursuit of the historieal mathsd
always requires extreme cantion. 1n the study of luw, histori-
eally, thers nre, ns Mr, O, W. 1Tolies seys, two exrors equally
10 ho avoidoed : © ono is that of supposing, beenuse nu iden sceins
very familigr snd nolural to us, that it has always leen so.
Many things which we toke for grunted have hind Lo bo labo-
riously fought out or thought out in past times. The ather
mistake is the opposite ane ol asking too much of history.
Wo etarl, with man fully grown. 1t may be assumed thal
the enrliest barboriu, whose practices are to be considered,
had a good many of the sume feelings aud passious 8s our-
solves,” (0) '

1t we avlect, fur purposes of comparison, systems of law 0s
widely apart Iron: cach other as possille; and if wo find the
same prineiplo or the same practice prevailing in diflevont
communities, far removed from each olher geogrn [thically, nnid
unconnected with each other ethnologicolly, we may sately con-
lude that the commen principle is one which {akes ils origin
in human mature itself. 'Tie systews of Tenal Law with
wlhich I propose to deal ab prosent aro the Ilrehon Lawe of
Aneient Irelaud, the Ilebrew Laws s exhibifed to us in the
Old Testement, the Mohammedan Law, iho Homen Law, ad

{#) Pigest of Crimingl Luir, Introduction, . xi. {#} Common furtt; 7. 2
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the Anglo-Bazon and Early Mnglish Laws. Thees different
systeme, represeniing, ns they do, the different branclies
of the Aryan race, and slso the two most imporiant of the
Semitio, exhibit, as a matter of fact, upon investigatiom, a
striking eimilarity in the manner in which the rules upon
the subject of crimes and punishmenis developed therselves
in each.

The earliest view which we obtain of politieal society shows
us in ench ease tho same system prevailing for fhe redross of
wronge and punisbment of offences, namely, a syslom of
private revenge and personal redress of iujuries. Eaeh person
avenged, in whatever manner Le thought right, a wreng done
him by snother, and the customs of the tribe sanctioned his
doing 5o with impunity. The ides of retalintion is one deeply
rooted in man’s nature. A savagoe or a child naturally revenges
an injury by inflicting a similar one on the eggressor. Retribu-~
tion in kind is viewed, even in civilized societies, with satisfno-
tion. An eye for an eye, a tooth for o feoth; whoso sheddeth
man’s blood, by men ehall his blood be shed-—smch is the rule
in all early societies, As Mr. Moyle, in epeaking of the Roman
Low, well says: “A system of self-redross, in the form of
private vengeance, preceded everywhere the eatablishment of
o regular judiesture ; the injured persen, with his kinsmen or
dependants, made s foray agsinst the wrongdoor, sud swept
away his cattle, and with them perhape his wife and children,
or he threatoned him with supernsturnl penslties by *fasting’
upon him, as in the Baat even at the present day ; or, finally, he
reduced his adversary to servitude, or took his life.” {a} Thers
are only slight traces of this aystem of self-redress im the
Rowan Law of the tima of Gaina sud Fustivien, 8l there
are sullicient {0 prove, conelugively, that the early history of Law
was the same in llome as elsewhere. When wo apply ourselves
to other systems of Iaw which, from various canses, did noi
develop in the some monner es the Roman Law did—sucl, for

{7} Jeatinion Insts., B4, Moyle, 5ol. i, p. 614,

+
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instance, as the Brehon Laws of Ireland, and {he legal systems
of Semitic nations—we find the system of private retaliation in
full vigour, even in the most Lighly developed stage to which
the law ever altained. Thero ean ba no doubt, also, that the primi-
tive history of English Criminal Law was in this respect exactly
the same, * The fuct,” says Mr. Justics Bioplen, * that private
vengeanos of the person wronged by a crime was the prineipal
souree to which men {rusted for tho sdwinistration of criminal
justice in early times, is one of the most charactoristic circum-
stonces connected with English Criminal Law, aud has had much
to do with the development of whut may, perhaps, be regnrded
as its principal distinelive peculinrity, namely, the degrea to
which a criminal trinl resembles s private litignlion (IIisf. of
Criminal Law, 1. 245). The development of both the Linglish
ond loman systems has, in n great measure, oblitersted the traces
of this eystem of primitive retaliation; sud it is diffieult to trace
in them the various steps of the progress to o mature system
of law. It is here that we invoke the oid of the other systema
of law which T have mentioned. The Direhen Laws, arrcsted
in their growth, at ou carly stage of legnl dovelopment, by the
unforlunate history of Lreland, throw e flood of Light upen the
early history of Penal Law, nnd supply us with the missing link
of lagnl histery. They exhibit to us, flourishing in full vigour,
ipstitutions and methods of procedure, of which only very

alight traces remain in the Roman Law, mud the very remem-

Jranes of which Lias been almost entirely lust in our owu more
perfect systom of Crimival Law,

The primitive melhod for the redress of wrongs was, ns I
Lave esid, eimple retaliotion upon the persou of the wrong-
doer. At this stage of human progress, Lam, in any aense in
which we use the ferm, conuot bo soid to have existed. It
would be absurd to eall savage retalistion Law ; still this system
of retaliation is the gevm from which Penal Law bas gfadually
developed iteslf; nud we can, by vomparing the laws of differant
nations at different periods of their developmont, netually trace
the slages by which the practive of retaliativn became trans-
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formed into a regular system of Criminal Law. The firet stege
in this progress was the growth of & cuslom for the injured
person to sceept some peeuninry satisfaction in lien of Lis vight
of venpennce. The wrongdoor might thus buy off the xevenge
which he dreaded, if he cliose to do so, This was, of first, n
purely veluntary matier on both sides. There was no compul-
pion whatsoever, 1t lay entively in tho diserelion of the injured
person whether he wonld accept pecuniary satisfaction or wreak
his vengennce on the wyongdoor. Aud the latter, if he woro
strong enongl, could safely defy lis enemy, and refuse to
give oy satisfaction. It was altegether a matter of privute
bargnining ; the injured mau, aceording to his power, and
secording to the fierconess of his anger, exacting whatover suti
lie could from the wrongdoer. Gradunlly, however, & regulor
sealo of payment was established—at firet, for slight injuries,
and then, nfterwards, for more serious offences, Custom ling
enormous forco smong uueivilizad notions, Men, naturally,
and without any constraint, were satisfied to accopl the same
compensation as olhers in similar positinns had heen content
with, 861l there was no compulsion—no eonstraint whatso.
ever—and no intervention of any judicial anthority.

It must not be forgotten that the right of peraonal zevenge

was also in many cages & duty, A man was hound by ull the )

force of religion and custom to avengos the death of his kinaman,
" M'hie duty was hy universal practice imposed upon the noarest
mule rolative—the avenger of blood, as lie is enlled in the
Beripture accounts, Among miost nitions, murder, like any
olher offence, could be compounded for belween the wroug-
doer and the nearest relative of the elain, We never hear of
the doatl fine in historical {imes in Greece, but in Ilomer if is
reforred to more than once. Thus, in the 8th Book of the
Dliad, Ajax, in repronching Achilles for not accepting the offer
of reparation made to him by Agsmemnon, reminds Lim that
even & brother's death may boe appeased by o pecuninry fine,
and that the murderer, having paid the fine, may romain at
home among his own penple free, Ono of the scencs maid fo
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liawe heen dopicted on the shield of Achilles is o dispute aliout
a death fine. Among the ancient Germans the custom prevailed
universally. Taeitus tells us that atowement wos made for
homicide by a cerfain number of eaitle, and that by that means
{he whole family wns oppeased. By the Lea Seficy the fine
was paid in monsy, end varied zecording to the rank, eex, aud
nge of the mardered person.(a) 'The carly English lawe wore
ased on tlo pame principle: the fine for homieids i3 constantly
referred to in the Laws of Edgar and Athelstan. In Sweden
the death fine was also resoguized by the name kinloele, os o
compensation for bomieide. In the Roman Law there is no
trnoe of it, so far os 1 am aware; but the provision of the
Twealve Tables regarding homicide has not Leen praserved o
us; end it 38 only from an incidenial reference, mauny centbarics
later, thnt we learn that death was the penalty imposed for the
crime. It i3 possible that, am in the case of lesser injuries,
primitive Ttomen Taw ollowed a murderer to compound fer lis
offence by a money payment; but it is more probable, 1 think,
{hat the law regarded the life of a Roman citizen o8 too saered
to bo atoned for by money payment. Among Bomitio nations
{he deatl fine was very genernl, ond it conlinued to preveil in
{lhe Turkish Bmpire down to cur own day ; but the acceptance
of a dealh penalty was distinetly forbidden to the Jews by the
Mosaie legislntion. The Jife of & man was considered {oo sacred
to bo stoned for by money. (8) Leligious influence had much
to do overywhere, as we shall see, with the dovelopmont of
Criminal Lasw,

MThe dentl: fine was, of conrse, n most hoporlant malter in
onses where it was permitted to be paid and reecived, and it js
in referenco to it thet n dispute would naturally nrise: firstly,
beozuse its amount would necessarily be Jarger than that for
lassor injuries; and, secondly, because the aceeplance of ton
emall & fine would naturally be looked upen ae en evasion of
his duty by the avenger of blsod. The laiter might sceept o

{a) Sea Lex Satica, clited by Heesels & Kerr. Titlos 14, 24, 35, 41-15.
(4 Bee Numbers xxxs. 31
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fine, but ke oould not, without diagrace, accept any small eom-
pensation for the death of his kinsman.

The first germ of any judicisl proceeding is to be found
in the settlement of the amount of these fines Ly the tribal
nseembly, which was held pericdieally among most primitive
nations. Each party would maturally appeal to it, and pro-
bably in early times its principal work was the softlement of
such disputes, At fivat the settlement was only suggested,
neither party being Lonnd by the decision; and it was not,
apparently, for a very long period that any atfempt was maile
to enforee decrees as to the amount of the fines. Where both
parties were willing to rofer the malter to the nssembly, the

degision of the latter waa of course binding, and gradually it

came to hs usunl and customary to do so.

Wo have, in English Law, very littls trace of anch & system
ns that which I Lave endsavoured to describe, but the Drehon
Y.aws give us an exnct picture of this state of society ; snd there
can he little doubt that it preceded, everywhera, the establish-
ment of & regular judicial system.

In fixing the amount of the fine to be puid, the Tribal
Assembly would naturally pay attention to the likelihood of
the injured person heing satisfled with its decision. Tlus the
feelings of the aggrieved party, rather than tho moral guilt of
the offender, or even the smount of damaga iullioted, was the
primary malter which regulated ths amount of the fine, At
a later period, when law was fully developed, and the decisions
of courts of justice regularly enforced, iraces of this aystem
remained in the rules regording the penalty for different
offences. The curious rule by which, acoording te Reman
Law, a ihoft deteoted in tho act was punished by a fine of
twice the umount of that inflicted for a theft mot so detected,
is undoubtedly to be traced to this source, * The renscn,’
says Mr. Poste, * why furiuin manifestiuin wes subjected to a
heavier penalty than furtim nee manifesiim, was not beeanse
the barharous legislator supposed that detection in the act was
an aggravation of the oficnee, but because he wished, by the
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smplitude of the legal remedy offered, to induce the aggrieved
party not fo take the law info lLis own hands ond indliek
summary vengeance on the offender.” («)

The Loman Law only exhibits, incidenially as it were,
traces of the existence of sucl custome ; but the Drehon Laws
axhibit the mystem in full operation. 'Fhe Book of Adeill
meutions with great detail the verious cireumstances which
aro to be token inlo aecount in fixing the amount of fines;
and instances are recorded where injured persous rofused, for
various reasons, to mceept the amount fixed.

How then did this purely voluutary system beoome trons
formed into a regulurly enforeed code of Penal Law P There
ean be little doubit that the onforecd puyment of the fines was
& mattor of gredual development. The Brebon Low {racts,
for instance, contain no provision whatscever for the enforeo-
mont of {he fines, so {hat wo are much puzeled to know what
obligation thers waa on anyone to pay. We may conjecture
that when first teibal assemblies or kings begen fo decide
disputes anthoritstively, they gave (if the wrongdoer were
preseut) such essistance a8 Was necessary to the complainant in

- exavting the puuishment imposed. If the wrongdoor did not

attend, there was, so fur na we can learn, no means of com-
pelling him fo do so; but the principle of retaliation was agnin
invoked here. 1le who refused to obey the law was deprived
of ita benefita. If any man rofused to pay the fine imposed
upon him by law for any offenco, he was declared henceforth
ineapublo of recovering fines for offences agninst himsolf, In
other words, he waa outlawed. There ean be little doubt thet
outlawry was the first punishmeut imposed by sceiety. The
more sreheic o body of law is the more minute are its pro-
vigions regarding outlawry. Such is the conclusion et which
@ir 1L, Maine errivesi—* T'he earliest penalty for disobedionee
to the court was probably outlawry. The mao who wonld not
abide by ite sentence went out of the law. If Le wore killed,

(a) Poste’s Gaiss, p. 400
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his kinsmen were forbidden, or weve deferred by oll the force
uf primitive opinion, from taking that vengoaneo which other-
wise would have been their duty and their right.”” («) The
introduction of the system of outlawry is extremely importaut
in that it marks tho real origin of Criminal Low, In ancient
law there is no such thing as a aéme.  The word erimen {con-
nected with the Greek xpfwen} i3 of comporatively modorm
origin in Romen Law, and necossarily implies o judicial
proceeding of soms kind.

Oviminal Low, a8 distinet from Penal Low, involves some
element of public eondemnation —such was a sentence of
outlawry. The right of vengeance, or the penalty paid aud
nocaptod in e of it, is a matfer more of private than of publio
law., 'Phe term “ pone® does not, like *ewimen,” involve
anything of o public nature. ™ There oan be litile doubt that
the term ¢ pensa’ originally meant not go much penalty ns
composition for injury; the earliest pewre wore suma in con-
sideration of which the injured person consented to forego his
customary right of self-redress, and the penal sums rocovered
liy the pluintiff in s Roman eetion on deliof attest tho nature
of the practice, though in them the *penalty’ is ueually fixed
by the State, and not by the parties.” (5)

The prototype of o modern criminal trial appears in' the ’

soleran proclamation at the tribe meeting, after full inquiry
of the sentence of outlawry. In Iceland the sentence was
pronounced ot the 4¥#king by the Law man. In the Sagn of
(Hisli the outlaw, () we have an secount of the manner in
which sentence of outlawry was passed in that gountry, Gisli
in a quarrel had elain hie opponent. Ile fies, and is pursued
by Bork the Stout, brother of the slain man. * The next
thing that happens is that Gisli sends word to hLis brothers-
in-law, Ielgi, and Sigurd, and Vestgen, to go to the Thing

() Bee hia chapter an ** The King in his relation o early eivil justiec,” in
Early Law mud Cratasny pp. 170-174.

(M Moyle, Fuata, of Fustinian, vol. i, p. 814,

{¢) ¢ The Btory of Gisli the Ouatlaw.””  Ed. by Sir &. Doaent.
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(i.e. local nssombly held periodienlly) and offer an atonoment
for him {hat he might not bo outlawed. Ho they set off
for the Thing, the sons of Bjartmar, and eould bring nolhing
to pass about the alonement ; and men go o far es to say that
they behaved very ill, so that thoy almost burst oub into toars
ore the suit was over. They were then very young; and
Dork Eho Stout was so very wrolh they could do nothing with
Lim.” Tn Muglud it was, under the old law, necessary that
a man should bo solemnly called at four county comrts (4)
befors the sentence of outlawry could be prenounced agninst
him, In theory outlawry still exists in our law, theugh it
hae long since become olsolete in practice.

Sucly is o slight sketeh of the manner in which Criminal or
Penal Law appenrs to have originated in all legnl syslema
Whon wo pass this initial stago we fiud thet lawe developl
themselves differently in different countries, according to
differing cireumstances of government, occupation, and femi-
perament of the people.  Different acts became erimes under
different systems, but the general principle which underlay all
was the principlo of revenge. Those acts have vrory where
coma to be rogarded as orimes which in early limes tended
to proveke vengeanes or retaliation. The judicial authority,
either the king or tribnl assembly, at first regulated the manner
in which this vengeance was to ba enforced, und the terms upen
which it might be commuted. Individuals wers constrained to
oboy by eentences of outlawry. Chraduanlly, then, partly in
order to represa disorder, and partly in cousequonce of the
disappenrance, for varicus rencons, of iho system of pecuniary
fines, » regular systom of Criminal Law cmne info existence;
{le eome ncts being punished aa offences as were formerly
Jiable to fine or persousl revengo. W thus see how completely
different the cnrly developwent of Criminal Law, as o matier
of fust, was, Trom what, according to the principles of nunlytieal
jurisprudence, we might usturally suppose it to have heen.

{7} The County Courts werc, in ml probubility, n sarvival, among the Angle-
Sasans, of the poriodical tribal ssecmAy of the Teulenie natious.
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If there be any portion of the law which, according to our
modern notions, corresponds to the Auetinian theory, it is the
Criminal Law. There is no other branch of law whore the
command, or prohibition is so distinet, or where the existence
of the sanction 80 olearly appests; yet we find that Criminal
Law originated, not in any command at all, but in the custom
of retaliation, st & time wheu thers was no puch thing in
existonce as o soversign body to issue o command, and no
wneans of euforcing one wers it issued.

LECTULRLE 1L

ANCIENT IRISI LAW,

——

l’l‘IIIE 1most instructive goures which wo possess for the study

of ancient eriminal jurisprudenes is tho Brehon Law of
Anclent Ireland., “The very canses,” as Sir Heory Maine
suye, “which have denied a modern history to the Brehon, Law
liave given it o special interest of its own in our dny through
the rrest of ita developmeut.” (x) 'I'he varions compilations
of Law are alse valugble as the best sourea for the stuly of the
onaly history of Treland. Irishmen, however, almoet alone of
all nations of the earth, consider their national history unworthy
of stndy, Cousequently, littlo or no interest is taken in the
1.mw Tracts from an listorienl point of view, whilo their value
in reference to the study of comparative jurisprudence has been
ouly recently recognised. ¢ The Brehon Law,” s D, Riehey
gtates, in tha Prefncs {o the third volums of the Law T'racts,
« gxhibifs more eompletely than any other cule the idess of an
enrly society, 08 to tho whole Lody of ects included under tha
name of erimes and torta.”  Consequently, a study of primilive
peual law will naturally hegin with it.

Tha antiquity of & system of law in ona sense of the word
does uot at all depeud upon its date. Lle English Law of
Alfred is ancient; whila the Roman Law of Justinian, whisl
wns some centuries prior to it in time, is extremely moderu.

(@) Bariy History of Institutions, Pref. p. viil,
¢
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The Trish ILaw, thongh rauch of it was written as Inte na the
twelilh or thirteenlh contury, i extremely andient; and the
most archaie principles prevailed in it centurios sfter they had
disappenrcd elsewhero,

"The Irish had undonbtedly attained to & very considerable
degren of eivilizotion betweent the sixth and the oloventh contu-
ries, andd the study of law seems to have been very popular
amvdg them.  OF the books meulioned in Cormae’s Glossary,
a work of the ninth century, all, with {we exesptions, sre law
trentises.  The Stuehus Mor and the Beek of Airifl are tho
chief sulhoritivs on law which bave come down to ns. The
Introdnelion to the former slotes that il was completed nine
yeurs after tha coming of 8t Patrick into Trelund-—that is nhout
tho year 441 A, p. ;—and {hough Bir Henry Maino is seeplicnl ns
to its being of such an enrly date, the authority of almost oll
Irish Bcholars, including the iranelalors, s against him, while
from internal evidonce there can be little doubt that it was
compoecid, at any rate, very little lafer. A considerable poriion
of the text has been found to Le in verse, which elenrly points
{o an origin auterior {o writing, {he versification heing evidently
intended to assist the mamory.

The Seachus Mor was, according to {lie account given in
tho iulroduetion, composed in the time of Lneghaive, sonof
Ninll, King of Erin, when Theedosing was Monarch (a0 g}
of the world, The oorasion of its being compiled in thus stated :—
Y Laeghaire ordered Lis people {o kill a man of Patrick’s
poople ; and Lasghnire agreed to give Lis own award te the
person who eliould kill the man, that he might discover whicther
he might grant forgivencss fur it.” Nunda Dlerg, brothor of
Laeghaire, then slew Odliran, Patrick's charioteer. DPatrick
ruferred {he matter “to 1he judgmenl of the royal poet of the
Lland of Erin, viz. Dublbthack Mac na Lngair,” who pro-
nouneed judgment of doulth, ' [t is evil to kill by a foul deed ;
I prouvunco the judgment of death, of death for Lis erime to
every one who Lills'""; but although Nuadn was executod Pulrick
oblained Lenven for Lim.
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“Winl I3 underatond from the alinve ecision whicl (od
revenled to Tairick,” eaye the eomnontator, *is that it was o
mididle eourse botween Torgiveneay and retnlintion : for retnlin-
tion prevniled in Iifin before I'mtrick, and Iafrick brought
forgiveness with Lim, ¢.r. Nunda wrs put {o death for his
eritme, and Polrick oltained hosven for him.  1ut thers i
forgiveness in 1lat sentenve, and there i nlso refaliniion, At
this day wo keep betwoen forgiveness and retalintion, for na at
present no ope has the power of besinwing heavew, as Patrick
hait that day, so we one is put to denth [or his intentional
crimoes a8 long a8 Prie fine is obtained ; and wheoever ¢ Erie
fine’ ja not olinined o iz pub to death for his intentional
crimng, aned placed on the sea for his ignormut crimes and ua-
lawful obstruations."

After this jwlgment, Lacghaire decidea that gll the laws
should be settlod and artmgoed in nosordance with tho spirit
of the new religion. It was then Dubhthach was ordered
to exhibit the judgments aud gll the poetry of Jirin, and every
law which prevailed nmong the men of rin, through the kaw
of uature, and {he law of the soors, and in e judgmonts of the
tslundl of Lirin and in the peets,” and * what did not rlnsh with
the Word of God in the written law and in the Now Testamont,
nnd with the consciences of tho beliavars, was confirmed in the
lawa of tho DBrehons by Talrick nnd by the ceelerinslics and {he
chicltainm of Erin; for the law of nature had been guite vight,
excepd tho faith and its obligatious, and the harmony of 1he
Churol und the people.  And this is the Senchus Wor

T'wo poiuts pre especinlly to be uoted in this acconnt. TIn
the first ploce, it dislinetly recoguises retaliation as the origin
of penal Inw; nnd, in the second place, it identifies law wiih
pocley, in & muuner which apprars extremely eurinue Lo the
mndern reader. The leading authorily in legul malters is the
Royal Post, who exhibited the judgmonts “avd nll the poctey
of Brin * to I'wtrick. Thia leads us at once to {he conelusion
LLat the work wns originally compiled at a tinie whon writing
was unknown ; aud the exlremely archaie characler of the law

(-
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The Irish Law, though much of it wns written as lale as the
twellth or lhirlcenth eeulury, is extremely ancient; and the
most archaie privciples prevailed in it eenturive after thoy had
disappeared elsewlhere.

The Irigh Lad wmleubtodly nttained lo s vory considerablo
degrea of civilization between the sixth and the cleventh centu-
rivk, nwl the stuly of law seems to lave been very ;:r}[rular'
gmong them.  Of the Looks mentioned in Cormac’s Glossary,
a work of the ninth ceutury, all, willi iwo exeeplions, are law
troatises. The Sewckns Mer awl the Buok of Aiviil ave 1he
clief anthorities on law which lave evme down to us, The
Tutroduction lo ihe former sinles that it was completed nine
yrars after the coming of St. Putrick futo Ircland—that is about
the year 411 4. D, j—and thengh Bir Henry Maina is seeplien] as
to iia being of sucli an early date, the antherity of almost all
Trish Scholars, inehuling the tranelntors, is against him, whils
from internsl evidonco there can bo little doubt that it waa
compesed, st any rale, very littlo lator, A considerabls partion
of the text bas bean fownd to be in verse, which alenrly points
to un origin anlerior to writing, the versificativn being evidently
intended to arsist tho memory.

The Serchns Mor was, secording lo the aceomnt given in
(ho introduelion, composed in the time of Lacghaire, sonof
Niull, King of Frin, when Theodosius was Monnrely (arpn ng)
of the world. "The oceasion of its being compiled is thug stntod :—
" Laeglaire ordered Lis people tu kill p moan of Pafrick’s
people; and Lacghaive agreed Lo give bis own award to the
person who should kill {the mnn, (hat ho niight diseover whether
he might grant forgivencss for it.”" Nunda Derg, brother of
Lasghaire, then slow Odhran, Puatrick’s charivteor, Tutrick
referred the matter “to the judgmont of the ruyal poet of Le
Island of Frin, wiz. Dublkthach Mas oa Lingair,” whe pro-
nonneed judgment of death, ' It is avil to kill by a foul dewd;
I pronounce the judgment of death, of death for his crime {o
every one who kills™; bt allhough Nuada was exeeuled Palrick
ubtained heaveu for bim.
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“What is undersloed fram the above decikion which Cod
revealed {o Dalvick,” says the eommenlator, “ig ot il wos o
middle eomrse between firgivenesa and relalintion @ for reialin-
tion prevailed in Brin befora Tatrick, and DPulrick brought
{orgivencas with him, 7. . Nuadn was put to deadle for hia
erime, and Purick obtuined heaven for him,  Dut thero is
forgivenees in Lol gentenee, and theee s also refaliation. Al
his day wo keop between Torgiveness and relalintion, for ns af
presant 1o ono bas tha power of bestowing heaven, ns Fateirk
Lt thal duy, 80 o one is pub to death for his intentional
crines as long as Frie fine is eliained ; and whenever ¢ Lrin
flus? i3 nol obtained be is pnt 4o death for Dhis intoutional
crimes, and placed on the sea for DLis ignoranl erimea ind un-
tawtul olelruclione.”

Adfter this judgment, Larghnirs decides that all the laws
slhunld e rettled and nrrspgod in accordnmen with the apirit
of he new roligion. It wng then Dublithach wns ordsred
1o exhibit the judgments and ell the poctry of Erin, and every
lnw which provailed nmong the men of Lrin, through the law
of nature, nnd the law of the seers, and in the fudgments of the
iland of Xein and in the peets,” and © wlaé did not elash with
the Word aof God in the written lnw and in the New Testament,
awnind with the eonsciences of the believers, was enuflrmed in the
Inwa of the Brehons by Iatrick and by the eerlesiastios and the
chieftains of Mrin; {or the law of nature Iind been quite right,
except the fuith and ils obligations, and the harmony of ile

Snreh and the people.  And this is the Sewrcdna Mor

Two points are especinlly to bo poled in this neeonnt,  In
{he firat place, i distinetly roeognises votalintion as the origin
of penal low; aud, in the second place, it irlantifies lnw with
peetry, in a mumer which appents ostremely enrions €o the
wiodern tonder.  The lemling authority in legal matlera is tha
Royal Poot, who exhibited the judgments *and ail the portry
of Borin? to Datrick,  Thia leads us ab onco to the conelusion
that the work wus eriglnally compiled al a lime when writing
was unkoown ; aod the extromely archaie character of the Tuw

L3
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in other respoots confirins this view. There ean be no doubt,
indeed, that at whatever date the Semchis Mor was actually
compiled, the contents of it had been handed down from a very
vemote period. There ia no mention of coined monay throngh-
ont the work ; the measuro of veluo is o # cumbhal,” which
originally meant o femnle slave, and thon her value, wlhich waa
ennsidered to be equivalent to fhat of three cows. Ifinship is
the basia of eocicty. The land is chiefly owned in comman,
olthough separats ownership is not unknown. The family,
and even tho Lribe, are responsible for the crimes of individnala;
gnd nll crimes ore commuted by a money paymont. The
strangest thing of all abont the Senchus Mor, as well as the
other Law Traots, is that, side by side with the most archaie
principlos, wa find extremely modern doetrines on some sib-
jocts, the latter, in all probability, having been adopted from
the Roman Law, nnd introduced at a later period ns glosses to
the original MSS. Minute regulalione, for instance, are laid
down 18 to conlraets ; and tho provisions regarding fraud remind
ws foreibly of the very elastio ererptio doli mali of the Roman
system. On the wholo, however, the laws were just and equi-
table; hence the desire freguently shown by Normon or
Lngiish settlors to adopt them —a tendeney which it took all (he
energies of the Parliament of the Pale to connternct and repress,

The Senchus Ior became the leading nuthority ou law
throughout Ireland, and coutinued to be such &s long a8 the
Inish trilics retained their independeuce. Its autherity did
not enmpletely cease unlil the sevenleenth century. During
all this period, of probably 1000 years, the low underwent
littla or no alteration. Various causes produced this zesult,
the chief one being the unsettled condition of [reland, ond the
gheence of any strong central authority to alter or develop the
legal spstern, Hlenco the extremely archaie oharacter of the
law, even in ite latest development, and the interest which
conseguently alinches to it at the present day.

Anyone whe is fawiliar with tho history of Ireland will
have little dificulty in explaiving bow it was that the law
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remained unchanged for such a long period. A strong gentral
authority is the chief requisite for the davelopmont of n legnl
syslem, nnd such did not exist in Ireland at any time after the
tenth century. The Danes destroyed the central nionarehy
which was erecping into exislonce ab that time. Thew the
Normans eame under Strongbow, backed up by Ilenry IL
of Tngland, They nover completely subdued the conniry,
Lut they were {ar tou strong to be driven ouf. And, ns Mr.
Lecky so well exprosses it, *tlhe hostilo power planted in
the leart of the nation destroyed all possibility of contral
governmout, while it was itself incapable of fulfilling that
funclion (@) ‘I'he absence of any authorily to enforee or
pmend the low provented its iuternal developmont, while foreign
influcnce was in a great messure excluded by the intense hatred
of ibe invaders, and the strong disinclinaiion to adopt any of
fheir institutions. Not o trace of Buglish law is to be found in
any of the Law Traete.

The Boek af Aieill, iho second in importanco of the Law
Tracts, is taken up with that branch of law whieh wo now catl
Cpipinel Law. Dut in the Ancient Injsh Law there was no
distinetion between civil and eriminal law, or rather, it would
be more exact to ssy, there was no such thing as criminal law
in exictenee. Self-redress was the ome and ouly remedy
recogniscdl.  All proeeodings, whether for & erime, u tott, or a
breach of contract, wers identical in origin, and prossouted in
{ke same manner, numely, by levying o distress.

The Jearned editors of the Law Trocts, in the Introduction
to the Duok of Aivill, shortly summarize the prinaiples of tho
1w whicls it eontains aa [ollows (=% Tha fentures of eatly lnw
in criminel matters, which coms ont with peculiar elearness in
{he Drehon Law Tracts, and especially in the present work,
mey be summead up as follows :—

#(1) The entire abscnce of any legislative or judicisl power ;
from which it follows— -

() Tistery of Foglund in the Eightecuth Centrry, volil. p. B3,
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. (2] That the law is purcly customary, aml theoretically
inenpable of alleration ; and

‘i (3} That all judivial ruthority is purely consongual, and
the Ju‘ffgmenta ore merely awards founded upon a submission
to arbitration, whose ouly annetion is public opiuion ;

*“{4) Thiat all the acts defined Ly us ns erimes are classed
a8 torde; and

*(3) That the form which afl judgments nssamed is nn
assessment of damages.” ()

All offences from murder or intontional lhomicide fo the
most triflivg theft or insalt were, under {he Brelion Law, 1he
Aubjoct of pocuniary compensntion only. The offender, if lis
paiil the stijndated sum, wns entiral ¥ Iroe from any punishmant.
It ho was unable or unwilling to pay, the injured person might
cither lovy o distress on his goods, or npon those of Lis near
relatives, or exaet vengranee in whatever way he {hought right.
The Erie fine, 0s it was called, forms the most prominent, and
to the modon student by far the most interesting, fenturs of
ths Laws. Theo rules for caloulating its amount were extromely
complicated, sud & grent portion of the Law Tenets is faken upin
fliscusrsinglllem. The proportions sre most minutely Taid down
in which relutives of tho offender wero bound to pry, in cnso of
the latter making defoult; the primitive iden of the TEApONAL-
bility of the tribe for the nets of its members being recoguised
generally througliout the laws. '

The nmount of iLe fine varied, partly according 1o the rank
of the porsen jnjured, part] ¥ aocording to that of thoe effonder,
nnd partly aceording to the uature of the net, A double fine was
dus for liomicide, where angor waa shown, /. ¢. whero probably
there wns what we would eall * mnljen ™ ; but even for an acci-
dental or unintentions! homieide, an Erie fina waa inposed.
Lizemption from linbility for nn eceidental injury is eulively s
modern iden, All bodies of ancient low punish unintentionsl
nswell no intentivnal offences. Even in our own Crininnl Law,

{n} Tranalntor's Tutroduction to the Bost of Auwsil, p. lxasix.

e
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what wn now cnll exourable homicide was nat entirely free from
punishiment until o very roeent dafe,

The amount of the Eric fincs varied, as I have said, aceord-
ing to {le rauk of the person killed; being highest in (he vase
of a chiel or a bishop, and pext in the cnse of a poot. It was
ik to thoe relntives of tho decensed person in the proportion in
which they ware ontitled to inherit his property. Different
names aro used in the laws for tho fines, and thero iz semn
confurion ng 1o the mode of enleuloting the amount. The
terms copone (coirpdite), cinaclann {ennchlan), and cine
{oric}, are used indiscriminatoly. The cimsclonn or “honour-
price,” as it is translated, was ile price al which a mau's life
waa assessod.  Whether it wns equivalent {o {he enue, or was
a scpnrato payment, it is imporsible to sy, The amount of
thoe honour-prive deponded on eithor wealth, family, or profes-
slon, and a man was allowed to clect by whish it sliould Do
caleulated ; but laving once made lds election ho was bound
by it for ever. Bome passagoes in tho Laws assume that a king
or chief might elecl 1o bnse his honour-price on the amonnt of
his possesstons, This is an oxtremely inferesting fact, us
showing that the great importnnce of wesllh is not, ns ia
generally suppesed, peculinr fo modern society.

The nsseesment of doumages varying in {his way beenmo
extremely complicaied. IF injurics were committed by both
siclos Lhey gould be sot olf ngainst onch other, so that if a feud
had lesn going on for any lengtlened period belween two
familics, the legal procecdings which resulled resemibled (he
taking of an necount in equity rather than a eriminal trinl,

The custom of punishing homicide and other erimes by a
fine wns commeon to all nncient systems of law, Ewverywhere
thare nre traces of it ; but in gruernl it disappesred at sueh nn
early pericd in the developmont of the law, that we can learn
little s to the way in whieh it erigiuully sprung up.  In
Treland, on tho other hand, the law was, from various causes,
etoteotyped in its origival form, and remainad unchnnged
thronghout the whole course of its hislory, so Lhot this ancient
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custom continued to prevail here centuries nfter it had dis-
appenred elsewhere, Thus when an English Deputy, during
the reign of Blizabetl, informed Moo Guire of 1ermanagh that
e must admit o sheriff info his terrilory, tho Irish chief raplicd
that the sherilf should be welocome, but at the same time inquired
the amount of his * Erie,” that in case anybody should cut off

his head he might lovy it upon the country. To allow such n *

serious erime es maurder to be commuted by o money payment
whs certainly an indieation of barbarism, and this probably
contributed in a great degree to prevent the establishment
of order thronghout the native portion of Ireland. The
Euglish wrilors who deuounced the eustom of Erio fincs as
“ wicked” and “damnable,” were probobly unaware ihot a
gimiler custom originally prevailed in every country of Burope,
inglnding their own. Still there is a considerable smount of
{rutl, though some exnggeration, in 1he remark of Davis, that
“the people which doth use i, must of necessity bo rebelles to
all good government, destroy the commenweelth wherein they
livs, and bring barbarism and desolation upon the richest and
most fruitful land of the world.” Tho continwance of such n
custom would effectually prevent any real social progress in the
nation. ¢ It cannot be doubted,” as Dr. Richey remarks, * that
to . persistont adherence to the idea of compensalion stoning for
injury, nnd to a want of perception of the criminalily of any
act, much of the disorder and lawlossness apparently inharent
in the Irish Coltio tribes must be atlvibuted.” («)

"The Gne for howmicide being thug such o very archaie insti-
tution, if we could ascorlain the way in which it originaled we
would probably learn the origin of law itself. The account
given of the Erip fine in the Brehon Laws, and the references to
it in tha listorical tales of the Anoient Irich, materially assist
us in this inquiry. The erigin of law is stated by Bir Henry
Maine to have been in all cases & voluntary submission to arbi-
tration. This theory is based upon the forms of the gis actio
sacramentt of the Romans, as describod by Gaius, and has been

{&) Infrodiction to Hrehon Laws, sob, Jil. p. 122,
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confirmed by many indieations in other systems of law; but the
Brehon Lows show us that there wos a stoge anterior even to
that of arbitralion ; nnd this we leatn, not from any indistinet in-
dications of it in the proeedura of a more fully developed aystem,
but from centemporary reforenees, and from the provisions of
the laws themselvos. Wa stand here, it may be foirly said, on
the very threshold of law, and we are enahbled to see Low it
aroso in o state of society where anareby aud disorder had
previously prevailed. The theery that the system of pecuniavy
fines immedintely succesded the eustom of mere relnliation,
which is considered probuble by Sir 1lenty Maine, is eom-
plstely eonfirmed Ly tho accounis given of ilie Erio fines in the
Jirelion Laws, and in the historical tales of the Auncient Irish
Celts. Dt how did the fine come to toke the place of retalia-
tion ? This we chall see from the way in which the fine was
ilsclf origiually regarded. The payment is invarinbly treated
in tho laws s o satisfaclion to the injured party for his sur-
render of liis right of revenge, aud when Lhe fine is not paid,
{he right of revenga revives ns of course.

In very early times the acceptance of the fino wna even
optional; the injured person it ho preferred to revenge himself
on Iis adversary might do so freely. A story contpined in the
Book of Leeain illustrales this slege of legal progress. It is
aallod the  Fate of the Children of Turenn,” and is of very
ancient date, being referred to in Cormec's Glossery, o work of
the ninth or tenth century. 'he father of Luge, a powerful
warrior, bad been slain by the childron of Turenn. Lnge, alter
celebrating the funernl riles, nddresses Lis Tollowors in the ful-
lowing termsa:—

%o ya now to Tars, where the King of Erin sile on his
throne with the Dedannans around Lim ; hut do net make these
things known till I mysolf have told them.”

“ 3o Luga's people weut straightway to Tera, ps ho bad bade
them; but of the murdoer of Kian thoy esid naught. Lngs
himself arrived some time after, and wes reccived with grent
honour, being put to sit high ever the others at the King's
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side; for the fame of Lis miglly deeds ab the battle of the
Apsembly Plain had been noised over the whola country, and
had eome to the ears of the King.

« Aftor he wae seated, he locked reund the hall, and snw
{he sons of Turenn in tha nssembly. Now theso thres sons of
Turenn exceeded all the champions in Tara, in comeliness of

Jergon, in awiftness of foot, and in feats of arms; and, next to *

Tauga himself, they wers the hest and bravest ju the bnttles
ngainst the Formorinns; wherelore they were Tonoured by the-
King beyond moet others.

#Inga asked the King that the ehain of silenne should be
ghaken ; and when all were listening in sileuce, Lo stood up and
spoke i—

<1 percsivo ye nobles of the Dedunnan race that you have
given mo your sttention, and now I have a question to put to
each man Liere presont : what vengeance would you take of the
man who should knowingly and of design kill your fathor # '

/P hey were all atruck with smagement on hearing this, and
the King of Erin said :—

¢ ¢What does this mean? For that your fulher has not
been killed, this we nll know well !’

“¢ My father has indeed been killed,” said Lmgo, ¢ and I scs

now here in this Lall those who slew him. And furthermore, T

know the manner in which they put him to death, even a8 they
know it themselves.’

wThe gons of Turenn hearing all this said nothing; but the
King spoke aloud and seid :— If any man should wilfully slay
1y father, it is nol in one hour or one day I would have him
put to death; but T would lop off one of his membors cacl
day, till I saw him die in torment under my Linnds.’  All the
nobles said the same, and the sons of Turenn in like manncr,

# ¢ The persons who slaw my father are here present, and aro
joining with the rest in this judgment,’ said Luga; and aa the
Dedannans are all now here to witness, T claim that the three
who lave dons this evil deed shall pay me a fitting Eric fino
for my father. Should they refuse, I shall not indeed lrausgress
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{he King’s Inw, nor viclate his protection ; but of & eortainly
they shall not leave this ITall of Micorta till the matter is
settled.’

« And the King of Etin snid;—* Tf I had killed your faller,
I should be 1well content if you were witling to acoepl an Hric fine
Jrom me.” '

“ Now {he sons of Turenn spoke pmongst themselves, and
Ur and Urear said :—* 1t is 0l ue I_g,ugﬁ: gpeaka this speceh.  1le
Lizs doubtless found out that we slew his father ; and it 18 better
that wo now acknowledge (he deed, for it will avail us naught
to hide.it.’ "

Brian, however, at first set his face against this, saying that
Lo feared Luga only wonted en acknowledgment from them in
preseuce of the other Dedannans, and that afterwards he might
not accept a fine. Dut ke other two wero eprnest In pressing
liiny, so that he consented, and thea he spoke to Luge:—

13t 48 of us {hou spenkest these things, Luga; for it has
beon said that we three have been at ewnity will the three
gons of Canfa,  Now as to the elaying of thy falher Kian, let
fhat matter rest; but wo nre willing to pay en Tade fine for
liim, oven ag if wo Lad killed Lim.?

& <1 ghall accept an Krie fine from you,’ goid Lugn, * though
yo indeed fesr I ehall mot. T gliall now name before this
assembly {le fine T ask, and if you think it too much, T shall
toke off & part of it .

o then names the fine, and the story proceeds. ()

Wo sce from this interesting anecdote thet a voluntery gib-
mission to axbitration was not the first stago in tho development
of law, bul that thers was a stage earlier even than this,
namely—that of an ordinary sgreement or bargsin belween the
purties, settling the amount of the damages. Whe fine is not
imposed by any recognised sutherity. The King claims ne juris-
diction in the maiter. 1To doos not aven suggest the amount of

{a) Tho full tals, text and bemslation, ia published by O7Curry in tho Abtaanfin,

Tt is referred to in Cormas’s isssery [abont A, 9009, The whole story is con-
tnined in the Book of Leeatn {about 1416 4.0
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the fine—a matter which the parties seitle between themselves.
One of them has suffered a wrong, and demands to be puid
cotapensation, as the price of Lis rencuneing his right to revenge.
1Ta appeals to those around to say whether what le asks is
fair compensation ; aud thoy merely give their opinion, without
attempting to arbitrete or interfere in the mntter in any way,

We are Licre 8t & much earlicr slage of law than that whidh
is exhibited in the fietitious legix acfiv sucrmments of the Romnns,
There is no command to the parlics to desist, corresponding {o
the mitéite ambo hominem. 'The injured person merely demands
compensation, nud it is perfectly optioual with him fo take it or
not. The primitive right te retaliation has not yet disappeared,
nor is there any moral or legal restraint on its exercise, provided
the peacs or protection of another ia not viclated therchy. The
progress of the law from this beginning is not difficult to con-
jecture. LI the parties could not ngroe es to the amount of the
damages, nothing would be more natural thon that it should be
referred to the peet or Brehon who oltended the chief of the
tribe, to decide. His duty wee to recite the history of the tribe
at the various tribal gatherings, and he would consequently be
able to pay what had been given and accepted in similar cases.
If cither party, after baving agreed o submit tho matter to him,
rofused to abide by his docision, sueh breach of faith would
naturally be severely condemned Ly the whole tribe, and medns
would probably be taken to inflick punishment. In this way &
regular legel system would sprivg up.

Although in thelegal action described by Gaiug, the iden of law
has been much more fully developed than here, still wa find inen
earlier period of the Roman Law, 6 striking parallel to the rish
Erio fine. The fragmente of the Twelve Talles which remein
coutain no provision regarding homicide, but the punishment for
bodily injuries ia specified, and ancient law invariably deals with
thess in the same way s with homicide, The words of the Eighth
Tuble are, si membruin rupit, nf eum co pacit talio esto—* Retalintion
ngainst him who breaks the limb of enolher and does not offor
compensation.” Now if the worda fafio esto mean, ns I presuma
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thay may, %lot the injured person tetsliate,” we are precisely
at the same stnge ns lhat which the story of the ehildron of
Turcnn displays to ps in the Irish Low. In the case of homicide
indeed we ars informed by Jiny that desih was the punishment
iuflieted by the Twelvo Tulles; but it ia not o very extravagant
eoujecturs to assumo that the felio exts was qualified in the
snma way in this cuse 08 in thes other. The law in Mahom-
medan countries s in general based on enlively different prin.
ciples from thoss prevailing in Burope, yet strange to say we
find there elso an oxnet parallel to the lrie fine. Mr. Bale lells
us, in a note to the sccond chapter of the Toran, that it is a
common practice in Mahommedan countries, parlieulmly in
Dersia, when & man is murderod, that the relalions of the
decensed should hiave their choice, either to have the murdarer
put inta their hands o be put to deatly, or to aceept o pocuniary
salisfaction. 1lere we havo o striking confinmation of the theory
that Penal Law originaled everywhere in the system of buying
olf revengs by the payment of o sum of money.

The closa counesion between the Hiie fine and private
revenge explains nlso the singular cuslom of lovying the fine
on the relations of the murderer, if the lalter absconded or was
mnable to pay. Those who seck vengennce are not over-serupu-
Ious as fo the porsons upon whom they iufliet it; and the
revenge would naturally be direeted in the first instanco
ngoinst the relalives of tho wrongdoeer. Tt is their interest
then to buy it off, both in order to save themselves nud to
protect ono of their muomber. Hence when the custem becomes
a law, the fine is levied not alone upon the person who is
morally guilty, but on hiz inuocent relatives as well. 1L the
fine wug paid, & promise was made not to further seck vengeance,
oud the bargain wes eomplete. Iu {he eass of ou habitual
crimionl, the family could relieve thomselves from respousi-
bility for Lis acts by formally expelling him from their body.
Probubly this was a provision introduced iuto the laws af o
somewhat lole period.

The Liability of the family lo pay the fine for the offence of
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one of its members was always regarded as reciproenl fo its
right to receive it in case sych momber was Limsolf killed.
The law contnined provisions s te prieriiy of payment corre-
ppoding to the rules of succession to property ou death. The
fine was leviable in the first inslanee on the eriminal Limself,
thon on his eons, then on his Father, then on his * deirb-finn"”
(n class of relations, {he limits of which nra not preciecty
known), then, passing Leyond the range of the family, on nuy
persen whe harboured or nesisted him, and finally on the IKing.
1f his relntions were compelied to pry the fine they had natuwrally
tho right to compansnte thamaelves out of his property, und his
ghare in the laud held in commeon was forfeited. The fawmily
could nlso relieve themselves from responeibility for tha acts of
et habilual eriminal, by formally expelling him lrom their body,
and paying o fine to the King and certain other pursons, as a
compoeiiion for any fubure erimes he might eommit,

The custormn of lovying the fine upon the whalo tribo fo
which (e murderer bolongs is, as I have seil, easily explained
on the principla of refaliation. Tu o trilal society, an injury
inflicted by one member of o tribe on w slranger naturally
brings down vengeance on the wlole tribe to which lie belonge.
"here in no such responaibility, however, for the aects of a
strnnger living under the protection of {he tribe, provided he is
given up to the vengennce of those whom he hag injured. We
have wi acconut in the Senchws Mor {Introduction, p. 71) of
a * Leading Cnse” on Lhis point. A chicf, driven from his owa
country for his depredations, took refuge with Fergus, King of
Uladh, who reccived him under his prolection.  After awhila
lie set out “to go to his own Libo to demmnd juslies from
{hem, but was met and killed by five memlers of the {ribe,
one of whom wes the son of a stranger.” Il'orgus went with
furces from {he Norlk to demand satisinction, and justics was
deoed Lo him, 4, e, throo times seven cumbhals () —sevon cunihala

(&) A "onmhul” woa the value of & fumale alnse, generally comnidered lo he
equiralent 1o three oxon.
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of gold, and seven of silver, and lnnd of geven rambals for the
crime of the livé natives; and Doea, the daughter of Duidhe,
wns given ng n pledge for the erimeo of hor son, for ho was Uhe
son of a stranger, and was begotten agninst the wish of, or
wilhout 1he knowledgo of, 1l tribe of ihe mother. {#) After
this Fergus mada o perfect covennnt respecting this Eric fine,
nud returned fo his own country, having his bondmaid with
Bim in lenndagoe.

The linbility of the tribs appears from this ense fo have bran
strictly eonfinadl to ils own members.  TFor strangers fhers was
no respansibility, if they were deprived of protection after they
vommitted au offence, aud given up for panishment,  The
unrer deditio of the Roman Law is bare very foreilly suggested
io us.

Thaeft was pnnished by fine in the same way as homicide,
Lzt it wns lawinl to kill a thief who war unkuown, if thera was
no power of arresling bim at the time of his committing the
oftence.  If Lo wers nrreslod, and if ha or his relulione were
able 1o pay fiues, they wero oblignd to compensnte nol only tha
owner of the stolon property, but o number of otiwr persons
whe wera considered Lo ba injured by the offence.  “The fine
for stenling from o house is a difficult fine,” snys tho Book of
Adedt? (p. 459). A five wne due lo.the owner of the house for
violation of his precinet, fo the ocoupant of the room from
which the stolen article wns token, wnd slsn n fine 1o soven
unliles or chiefs of companies who were in the habit of epjoying
the hospitality of tho house.”

In one respoct the Brehow Taw was extremely modern in
s view of erime. An attempt was considered erquivalent to
the actunl commission of the deed, This is probably one of
the cnsen in which the Irish lawyoers borrewed from the Civil
law ¥ Dolus pro faclo aevipitur,” being the rule regmading

{#} A Tomnde member of the triba marrying ont of it losl all her rights, and her
vhildren wers regonded a8 atrengern. The rile in the Hebrew Law was the same.
& danghter contd not marcy ouk of her trilo withoue fefeiting her inlieritancs, {Sce
Numb, xxxvi. 4, 7.)
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Lowmicide in that system. Tlho intention was iteelf a crime, ond
punished by o separate fine, if it was clearly evidenced by an
ovart not. ‘Thus, if & man went te kill one person and killed
suother by mistoke, a fine for the iutention was dus to him
whom it was intended 1o kill, even {hough no injury waa done
{0 him, in addition to that due to iho Eriouds of the murdar'ed
man.

#'[hg genern! improssion,” says De. Richoy, * produced by
the rulea in the commentacy is that the atlompt to commit an act
was treatod as squivalont to its commissiow, ualess the resulls of
the attempt were vory insignificant, Thus, if an attempt wern
mads to elay, or to infliot an injury which would endure for lifo,
and blood were hed, the fine waa the same as if the attempt
had sucereded ; if he injury did not amount to the sheddiug of
blood the fine was reduced to one-half. IE the inteution wors
to inflict mny apooified injury, and a different injury was
inflivted, o caloulation was made of the total of ‘n sevenll
for intention, ono-half for going to the place, and the body
fine for inflicting the wound,” and the plaintiff eonld eloct
between the result of this enlenlation and the fine for the
wound he infended to inflict and the fine for the wound he
actunlly inflisted.” (a)

The judicial functions of lhe King are recognised in the
Brehon Law es in oll olher systoms of ancient jurisprudence,
A falss judging King is frequontly mentioned as one worlhy of
prnishment, The account given in the commencement of the
Dook of Aicitt of the compnsitive of that work shows the
jmportant pesition occupied by a King in judicial matiers.
King Cormso baving been accidentally wounded at Tumhair
was ohliged to nbdivale hin soversignly. “It wes o pro-
libited thing that ose with s blemish should be King at
Pembair, And Cormno wos therefore sent out to bo eureld
10 Aicill, elose to Tembhnir; and Tembnir conld be seen from
Adeill, but Aicill could not be seen from Temhair,  And

(4) Introductivn to Beok of Afctl. p. cix.
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the sovorniguty of Jvinm wes given to Coirpri Lifeciwir, son
of Cormae; and in every diflienlt ease of jndgment thnt entoo
te him lo uscd to go and nek his father abont it; amwl his
father nsed to Bay Lo him, * My son, that thou mayest Enow,’
nnd expluin lo him ‘{he exemptions’ * (a).

The King, though he could declare 1he law, hul no power
lo alter it. 1lis function was merely, as chief of (ha trilinl
nsgembly, 1o sce ihat the proper enatoms wers obsvrved.  Thy
Royal juslico wiiel wunder {lhe Lnglish system  gradunlly
superseded all ofhers in eriminal sinlfers did not exist in
lrelaned.

Curiously enougl, however, we find in the Brehon Law
the very rame germ from which Rowal justice spramg i
Eugland, thougl it never hnd tine or opporfunily to develop
iteelf in Lho Irvish aystem.  The violalion of the King's I'enco
was {he origionl offence from which the jurisdiclion of 1he
Rovereign in eriminal matters has gradonlly grown in Eoglish
Lavw.  Such, at least, is the apinion of one of our ablest living
nuthorilies on logal matters, Bir Frederick Dollock. I inke
the following nole from hia Esaay on “ The Ilistory of
English Eaw ns a branch of Polities’ :—

# Tho technieal use of *The King's peace’ is, T suapect,
connectad with tho very anciont rule thaf o broach of the ponce
in a houso must be nioned for in progwrtion to the lousehuider'a
rank. PEit was in the Kng's dwelling, the offender’s lifs was
in the King's hawls. This proulisr sanctity of the King'a
howse wna gradually extended fo all porsens who were abmit
his Lusiness, or specinlly under biz profeciion ; bt when the
Crown undertook to keop the peave everywhere, the King's
peace boeama coineident wilh the gouernl peaco of the king-
idom, nnid his espocinl prolection woa decmed to be extendded
to aJl pescesble subjects. In aubstance the term marks the
ostablislinent of the eoneception of publia justico, exerczed on
balall of {he whole commemwenlth, as something apart from
pd above the right of private veugennce—a righl whicl the

(1) Book wf Aiedl, Aucient Lawa of Irefand, vol. {ii., p. Bi.
I H] -
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party olfended might pursue or not, or aceapt componsation
for, a8 he thonght fit” {a).

A similar rule provailed under the Brehon Law prolecting
the sanetity of a man's dwelling winl the district around it, and
punisling by a fine any act of vivlenee commitied there by
stranger.  In thoe cose of theft, we liave alrcady eeon that n
fine won duo not only to the ewner of the stolen property,’but.
also to the owner of the house in which the theft was committed,
for the violation of Nis * precinet.”  Tho houscholder hal a
gimiler right in cose any other oifsuce waa committed willun
the proscribed limete. The Irieh word [maigin} translated
“ precinet,” meant a portion of land lying round the honso
of a chief or other dignitary. Il territorial Limits of this
right are minutely specifind in the laws, and varied necording
to rank., Within this “ precinet ** tho owner of the housa haid
a right to prevent nets of violence, lest probably he or his
property should be injured thereby. The early English law
contnined eimilar rules ; the “tin® corresponding lo the
“maighin.”  Thus, by the laws of Jhithelred, if one man
killed another within the King's thu, he should make bot, H0
shillings, aud within an earl's tin, 12 shilliugs. The modo
in which the limit of ths maighin was caleulated |roves its
object ; the smallest lhmit was the distanco to which n spear
could be thrown from {he door, and that for the highor runks
was some multiple of this. The dislance to which o spear
could be thrown was the nalural limit to the posibility of
douger to the hiouse or ite occupant from the guurrel. Modern
international law furnishes ue with au exact parallel, A 1gari-
time leapus from the shore of a neutral territory is considered
the furthest distance to whioh a cannon-ghot can rarry; and
nn aet of war within this limit i8 considered a violation of the
rights of this neutral power in cousequence of the denger to
which it exposes the persons and propurty of ite aubjeets.  This
is ouly one of the many cases in which anpcient private law
resembles modern internatiounl law,

() Eawagr on Juringi adence and Ethire, po 206 {nole),
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The tract un I'recinels {maigne), contained in the fourth
volume of the Aweiené Lewrn of Irelndd, lays down the follow-
ing rules for enloulating the extent of tho precine :—¢ The
gpent measured {welve flsta belween its iron head and the place
where the hworn is put upon its extremity, r.e. the extremity of
ita handle.  Now, the shob of this wlich the bo-airs chief costs
a8 Iin sitg in Uho door of hin house is the oxtent of tho inviclable
previnet of 1hoe Lo-nire chiel respecting his *seds;’ and the
taire-desa’ chiel has twica this extent; and every geade from
that up to the king of a territory has double it, f.e. the king of
n terrilpry las sixby-four shols as the extent of his iuviclable
precivet.  And it is by tho “green’ {hese shots aro measured
for every inviolable precincl ; and where (hey are discharged
from is from the place where thoy {the parties} constantly sit.

* A King of Kinga: ilis e that has Kings, é.e. the ling of
& provinee, und the King of Trin, and slsa the “vo-arb’ of
Patrick () ; as far az {heir fecor’ lnnde (4) extend on every
side, that is their inviclable precinet.” ’

Tho larga sxlent of thie Iing’s precinet made overy offencs
vommilied within lus terrilory an offonge agaivsl hing i he
clivse eo to regred it.  1ad the lrish sovereigna suecceded in
atleiving to the same power and supromacy as the Anglo-Saxou
monarchs, a aystem of Royal justicn would probably have
aprung up in Ireland as it did in Englend, but unlertunatoly
this never happened.

T'he Brebon Law appears, indecd, to Lave boen at ono time
on lhe point of attaining to the position of n eoda of rules
onforeed iy a sanction—uob o sanetion of a religions or super-
natural nature, as is mggested by Rir 1lemry Maine(e], bul
one suggesled by this very principlo of refaliation, which was
the basis of the whole Pannl Law, namely, outlawry. Lhe
Brohon Law in this, as in se many other poinls, gives us, 1
Whink, & correel illustralion of the growil of law in all ancient,
vommaunities.  The right to receive fincs was elwayr correlalive

[#) The Avlilishop of Armegh, ) Plain, or mandiew Landa
()} Lusdy Hoatory of fuslitutionr, p. 37,
2
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with the duty of paying them.  The persons whe woro entitled
{o receive the fine in the caso of the death of any individual,
were 1hose on whom the onus of paying wonld have fallen if that
individunl had committed a erime himsell. Heo who rofuses,
however, to bear the burden is not entitled to pariake of the
benalit. of tha law; and ao wo find that where a crinie wus
committed, for which e fine was not paid, the eriminnl was
petmanoully deprived of his right tv Lonour-prica.  Fhis wos
tantamount 1o ontluwry —an excoedingly sovere sontonca i o
disturbed condition of soviety. The life of the criminal was
Uhon at the merey of anyone who hore enmity lowneds him, or
who ad any intercst in his death, *'I'he life of every law.
broakor i fully forfeited,” says the Book of Adeifl. * There
are four diguitaries of n lorritory,” enys the Seechus Mor,
“who may be degraded: n falso-judging king, o stumbling
bishioy, n fravdulent poct, an unworthy chieftnin who does nut
fulli} his dutics. Dire-fine is not due to them.”

Tha commentary which foliows this lattor passage was in all
probnbility written at a much Jater period ; il deals not only
with tha more serious crimes for which the whole of the ionour-
price waa forfeited at once, bul olso with lesser offenom, ou
account of which n part only was taken awey, uuless the offence
was ropoeated, thas:—

# False judgmont, ond fules witness, sud false festimony,
and Teandulent pledging, and false proof, and falso informa-
tion, and false churacler-giving, pad brd word, and bad story,
nnd Iying in genersl, whetber in ihe onse of the Chureh or the
laity —every one of thesn deprives the wan who is guilty of
such of half his Lonour-pries up to the third time, bub it does
1ot deprive him with regard to all until the third time, andd it
tnkow awny even this half henour-price from everyone from the
third time out. And he may lose this llf honour-price by o
different person; snd he thus loses full honour-price with
reapeet to the Intler person, or wilh respeel. to the person ngninsh
whom ho hod vommilled the first injury. Theft or enting stolen
food in the house of ouo of any grade, or having stolen food
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in it econslantly 3 nnd frenchery, nnd fratrivide, and seorct
murdor—ench of theso deprives n person of his full honour-
pries at onee.”

Thin systom of depriving persons of honour-price, either
wholly or partially for eifences, marks a complelely new epoeh
in the Inw. Bociely now Jor the first timoe intervenes in the
malter. We pnss ol oneo fron the ern of torts (o that of orimes,
The trne differenco batween a torl and a erime lios in the remedy
not in the nature of the ack.  All injuries ara offonces ag‘ain.at,.
frdividuals, and al! more or less eause alarm nod approheasion
flmongs,t others, lest they should sulfer in the sme way. 1int
in some cases e remedy ia left in the hands of tha individnal
wronged, in othera {he Biate imposes the penalty.  In tho first
cnme we Apeak of tho offence ns o tort ; in the laitor as o erime.
This deprivation of honour-priea was probably proelaimod at a
Lribnl moeting. Thers is no reforence indeed, 8o far as T know,
in the Irish law to asusthing like a public teial; still, some
passages manifestly imply it.  Lnlire exemplion frem fine, for
metanee, is allowed in the Bosk of Aieitl 4o a person who killa
o condemned outlaw.”

Outlnwry thus appears to have boon bie primitive puivi-
sent ng distinet from revenge imposed for orimes. Tho Irish
Eaw is, in this, ns in other cases, a typa of primilive usage
generally.  The early Euglish law was similar, allowing oo
fine or compensation {o relatives in cose of ihe murder of an
outlaw, ¢ for that he rexisted God's law or the King’s;” aud
vutlawry eontimued to be the ohief punishment for erime in
Yngland uotil Jong after the Uomgnest. A groat portion of
Bracton's treatiso, v Corona, is teken up with the mntter—
a faet which siows what an impartant position i ccenpiod < a
punishment in his tine.

It is only uecessary to consider, for n mnment, {he position
of an outluw in n chronienlly distuthed stnle of rocicty in
order Lo estimale Lo soverity of this punishment, Suppnsn:‘ for
insianes, ho had beon banished from his family, and that his
teibn haul leprived him of his honour-price, awl deelaced that
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ne dire-fine shoultl he pagable Tor his mavder; he might twn
liave been killed with impunity by any pereon, or any boly of
persons who had any motive fir doing so.  1lis anly chanes
waa o gnin the “proleclion ” of somo powerful ehief.  As,
howeror, anyone who sheltered ling beeamea linble Tor his acls,
few would ba willing to receive hin; and if ho eaeaped witly bis
tife, he Lecanw, practieally, w slave 10 his protector, who was
entitlod to ¥rie fine if Lie killed him, sid fable for his acts i he
vommitted any erimn. It is maore than probable thal the elosa
of * fublhir” tenants, frequenlly referndd to o the laws, was
campaoserd mainly of theso lawless men who huwl iled from other
tribes on aceount of thetr crimws. Their positivn was one of
great misery. They wern allogetlnr nt the merey of Lheir
lords, and Hable to whatever vuni he mighl demand for nny
larul thoy eccupiod,  This is the clase, most probally, referred
to by Euglish writera of the seventeenth contury, when they
sponk of the Irish ohiefs rack-renting their teunntry, for the chiel
had e power to impose miore than o * faie rent ™ on a mewber
of his own tribe.

The stuldy of tha Brebhon Taw thus enalles us to trace {he
progross of primitive idens ae to penal legislation generally.
The enrliost source fo which we can trace back Penal Law in
the principle of simple retalisfion—an oye for an eya, a footh
for n tooth, lile for lifo,  This retalintion was uob imposed, but
simply permitied by soiety. The next stop ia the rutfom of
Inying off vongeanve, cither by the fndividual who has inflicted
the injury, or his tribe. A peeuniury puyment thus eomes Lo
bo looked ypon os a sotisfaction for a erime.  Tho wrong-deer
gning hig lifo ; the injurad man somothing valusble, in lien of
nselosn vengennee, hin jride kb the same time being appensod
by the submission : socioty is benclited by an end being put o
disturbanee nod fighting. Oneo the oustom beeomos gennral,
disputes will eertainly nrise s 1o the amount of the payment.
It the partios cannet come to terns both will lora; to aveid ruch
a oontingeney Lhey agren fo refor it to lho arbitralion of the
person who is most likely to know what was usually the amouut

LECT. 11,] Auctent Irish Law. 39

paid in similax cason—this is the poet of the tribe, whoss daty
it is to recite its history at the tribal meatings. The ancient
Trinh Law oxprossly tells us thet in former timos the legal
Jjurisdiction was vested in the poeta. The nest step is the ilireet
intervontion of the triba itself, or its chicf, The conduct of the
twwn who refuses to submit his cnse to acbitration ia plainly
unrensonable.  The whole tribe is interested in preserving
ponce —his conduct imperils it ~they will theralore endeavour
te forvo him to submit.  "The retalistive principlo ngnin recnra
here.  [f ho refuses to pny fines, what moro natnral than to
refuse to allow him to reeover them?  His honour-price is
forfeifed, und therehy he ab onee bucormes a * lawless man,”
whom anybody wmay kil with impunity. T'he protolype of o
inadern eriminal trinl then nppears in the aolemn proclamation
b the tribal moeting, by the Wing or ehief, of this sentenco of
outlawry. We have no direet evidenso that tho Brehon 1aw
cver atluined (o this Iatter slago of devclopmient —nk all evonts
it naver pnssoil heyond it.



LECTURE LI,

LAW OF SEMITIO RACLKS,

— —

L-IEBREW LiAW,

JROM the study of the Ancient Irish Law, T pass at once to
the consbileration of nuother sysiem of archaie jurisprudenes,
whicl: illustrates in & remarkalde wanner the primitive hislory
of Ponal Law: namely, the Ancient 1Tebrew Law, as exhibited
to ua in tha Dooks of the Olt Testament. Like the Itislt Law, it
never doveloped jnto o regular aystem of criminal jurisprudence,
but enulinned throughout its history to exhibit the snme features
of primitive usage ns in its earliest vrigin.  The nan-progrossive
characler of the law in, however, duo to entirely differvnt enngon
in the {wo cazes. In Ireland it aroso from the uneettled con-
dition of the couniry, sud the abseuce of a firm, setiled govern-
ment, Amang the Jews it arose from the eounexion between
Law and Religion. Nothing so mueh checks the growth of
Taw in a communily as the idenlification of it with religion.
The recognition of the sacredness of rules of Law natumlly
offers a very strong chetacle to alteration of any kind in them.
Nothing has g0 much fucilitated legal progress among European
nutiona ns the [nct that the religion of all of them ia detived
from a foreign source. A native religion naturally becomeos
identified with Law and retards progress ; but roligious precepta
tnken from n foreign scurce, on the other hnnd, by offering an
ideal of moralily {0 which lhe law seoks Lo ntlain, nssist vory
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muterially in thy improvement nnd development of the Law.
The Deonlogue, that “amallest, but oldest and most important
of all worka ol Inw,” as it is called by BEwnil {a], has malerinlly
nasislod the growth of Feglish Criminal Law, by affording o
mecinet aud definile coda of morality, which it is the true aim
of nll law {o npply and enforee, It proclaims ite divine origin,
by the somprelousive mnuner in which it deals with the most
impertant of all malters Lo society and to the individunl, the
observance of religion, ffial pinly, the protection of life, of
chastity, of property, and of civil seenrity ; while tho eonelnding
commandment, which contains merely a geners] prohibition of
the muntal state wlich leaids to lhe fransgression of ihe otliers,
binda togethar the maral and legal elemenls in ome eomprelien-
sive whole, and thus forma a filling eloge {o n code, so far in
edvance of any moral or religious idens of the tiwe, that we are
constrained to acknowledga its (dirine origin. ’
Among lisstern nations, whers ideas of progress ecarcely
oxist, primitive customs usually ncquire the same sanclity as
woral and veligious precopts, and thus tho law, instead of being
aseisled, is returded in its development by the influcnce of
religion.  Buch wes the coso with the Jews. The [ollowing
incident, mentioned by Mr. O, 1. Jibert, C.B.1, in an interesting
article or Inding Codiflcation, recently publislied in the © Law
Quartetly Review' (vol. v., p. 367), shows the lenacily with
which the Jews still cling te iheir primeval enstoms.  * Sone
tino in the year I1886,” ha says, I received a depulation from
the Jews of Aden, asking that they wight be exempled from
the oporation of the Indian Succossion Aot (X. of 1805}, Thal
Act applied to the Jows of British Iudia, o small class of
persous. Aden is technienlly part of Biritish India, Therefore
the Act appliod to the Jews of Aden. Bub for some twenty
years tho Jows of Adon remained in blissful ignorance of ita
cxistence. At lost n caso rofsing n quostion of sueeession
among Aden Jews found ifs way inly the Civil Court at Aden,

(2] History of fazeed, vol_ ik, p. 162
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The Judge lanked np his law, and found that the Suceession
Act regulated the ense.  ITin decision llutfered the community,
and they nsked {hat they might be vesloved to {heir old Inw.
On inguiring what that law wes T was seferred {0 0 passage in
the Book of Ninnbers {xxvii. | -11}, cantaining whal mny with-
out profanity he called the ling in Zelophehad’s case,  The
toxt lays down iha rule nf sueession to ho observed when an
Ixrnclite dien leaving danghiers, bt no son, My Aden frienda
told e that the Jews of Yemen, including themselves, lad
Woon wnder this lnw for some thousands of years, that it gave
thrm what they wanted, aud that they would like fv remain
under it. T stipulated for lwo econditions, first, for evidenes of
the partienlar custoras of the Yemen Jews, and eecandly, for an
nsanrance that nny exemption grauted to them should not be
nsoel a8 a procedent for granting e similar coneession to the
Jows of Tndia generally.  Tho stipulations were complicd with
hy the praduclion of evidence ps 1o {his laws and customa of
Yemen Jows (very curious amd interesting evidence it was),
el by an underteking from the leading Jows in British India
that they would be contout to remain undor Anglo-Indian law.
And the Jows of Aden wern nocordingly nlloweld to revert from
Art. X. of 1545 to the Pentateuch.”

Here we havo an indication of the persistence with which a
Hemitie peoplo ndheres to ite ancient customs, and we find in
{he matter of eriminal law the same churncteristic of unchange-
ableness. Tlie Ilebrew Taw exhibita to ne primitive weago of
a similar type to that contained in tho books of the DBrehon
Jinw; but the idens of the two peoples were very different, and
tho contrast, na well as {ho comparison of tho two systems,
is most instructive.

The leading isten of the Ilchrew Tennl Law was the ganctily
of huwan life,  That man was created in the image of God was
n precopt of roligion which was fully roeognized by the Law.
"o Tife of o slranger was as much protocted as that of one of
the natiou (7). To take il nway invelved the same sin and the

() Lavit. zxiv. 22,
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samo offenca.  “ That the life,” says Hwall, “or, to expross
the idea in another mnore Hebrow word, tho ‘soul,” of a man
possossiw of ilself an inviolable munctity is one of the first
principles whick was firmly established among the nobler racea
from the very carliest tiraes, sl jn which all those presenti-
wents of rumething Infinite being implantnl in man sought to
find o olenrest exproesion possiblo ™ ().

The punishment for murder among the Tebrews, a8 among
other primitive races, was Rerenge. The relatives of the mur-
dered . were allnseed to rotalinte. Vengennee of blool, as
it wos called, was nlways looked wpon os a gnerml duly with the
nearest roladives of the decensed. o negleet to juflict it ennised
indelible dirgrace. The Avenger of blond is the name inva-
rinbly given to the uest heir of the murdered man. Sometilen
the whele funily luek the dnty upen theniselven, ag in the wWory
of the widow of Teknd, told in ths Book of Bumuel -—* A,
behold, (he whole family is risen sgainst {hine hundmaid, and
they suiil, Deliver Lim that smote his brother, that we may kill
hitm, for the lifu of hiy brother whom he siow {2 Banw xiv. 7).
The punisdunent of death for homicide was invarialble :—*1leo
that smiteth o man, so that ho die, shall surely be put to
dealh” {BExod. xxi. 12). Retndintion was nleu enjoinel or
permitted for lesser offences. Life for lifs i oniy the appli-
cation of the ordinary rule:—"1i a man cawse a Blemish in
his neighbour; ns ho hath dous, so ghall it Lo dene to him;
breach for breach, eye for eye, loolh for tuoth @ as T hath
causerd n blemish in @ man, so shall it be rencered unto b 7
(Levit. xxiv. 19, 20).  Wa aro left in no doubt as to the
mannor of exeeulion in enso of murder : ¢ The musluyer
shall surely be put {o death. The avenger of blood shall
Limsolf put the manslayer to death: when he mectell him he
slall bo put to death ™ (Numb. xxxs. 18, 1lere we have only
anotler instaneo of U retalintion which is said by tho Sewcles
or 1o have existed in Ireland before {he woming of Palrick.

() Angigratics af feracl o 164
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Thero ie no trace of » julicial proeess of any kind, befure the
exeontion, in the Jewish Linw, * Whenerar ke mecteth lim e
shall be put to death.” 'There waa no need aven to justify the
exceution af ny subsequent timn before any assombly of any
kind.  Where death was causod the Asenger of blond was
alwaye jnatified in refalisting.  Wheller the murder was pro-
medditated or not, the Avengor of-blool had the snme i ght of
inflicling amumary exceution, liven in case of 1he accideninl
infliction of death, the unwilling elayer might e killed with
impunity if e did not succsed in eseaping to a cily of refuge
(Deut. xix. 6).  And oven though the slayer had s escaped to
& cily of refuge, and was thore dwelling, i lu left his place of
rofuge, aven for the shorfest pessible tims, he might Lo slain
by the Avenger of bluod, and the Intter was gnilty of no offence
in slaying him (Numb. zxxv. 27, 98),

Bueh n system was not in eny way peculine to the Hobrews.
It existed universally, The enrliest mitigation among most
communitiea of the terrible severily of this Law wus the insti-
tution of the death fiue ns o substituta for tho death ponalty,
ab lenst in cases where thoe original slayivg was accidental or
unpremeditated, This death fine was at first o composition
arranged botween tho Avenger of blood and the manelnyer.
I have nlrcady mentioned that it was almost universa!l in
ancient Jaw. It may possilly Lave existed nmong the Helrews
ot an early stage of their history, but it is distinetly forbiddon
in the Mosaic legislation :—* Yo shall take no ransom for the
life of n manslayer, which is guilty of death: but ho ehall
surely be put fo death ” (Numb. xxxzv. 31). “Tho ncceptance
of blood-money was not permitted in any form whatever, and
60 deep were the roots of this fecling that no apecial Hobrow
word was found to oxpress this mode of compensation ™ (a),
{Ewald : Antiguifies of Isracl, p. 171}

It was not only in the case of what wo would call culpable
homicide that the aceeptance of n desth fne was prohibited ;

[rd Tha Holwew woed which ia teansladod ™ vaneom ™ in the Fuglisl vuraiow,
[ropetly means expiafion,
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even in the ense of accidental humicide commutation by a
money payment wis nob permitted. A mnn whe lind esenped
to a city of refuge, and was enlitled {o remain there, coukd not
Largain with the Avengor of blood to be allewed Lo return fo
his home (Numb. zxxv. 32}. In one exceplional case ile
weeeplones of peenutary comprasntion was permitded by the
Law in lieu of the death penalty. When an ox, which was
known by Lin owner Lo bo dangerons, had gored o nan, the
owner was liable to be pul Lo death; but * If (here be laid on
Lirz o ransom, then he shall givo for the yedemiption of Lis lifo
whatsocver is {aid upon him ™ (Bxodus, xxi. 30).  This waa pro-
bably an execptional permission of tho continuance of o cuslom
ohce more goneral, Tho very prolibifiem, in other cases, in-
dicales {le vxistonce of lho custom either among {he people
themselves or among surrounding {riles al some time ar other.

No right uf sanolnary was pormilted for an inlentional homi-
cide. “If n man enme presumptuonsly upon his neighlour, to
sluy D with guile; thew ahwdf fake him from wine aliur, that he
nmay die " {Exodus, xxi, 14}, But in the case of accidental honi-
olide, tho sevority of the lnw was mwilignted Ly tho institution of
the eitiea of refage, where the person whe so eaused death might
live in security. T'he faud that no place hul ona apecially savred
was sullicicnt to protect even a wwan who hed accidenlally
slain nnother, shows the terrible naturo of the vengeavee of
blood whick ancient Hebrew Law cxaeted,

It wna only in ceses whoro the death was eaused entively
by secident that resort could be had to one of the cities of
rofngn,  *Lhis in the case of the manalayer, which alall lles
thither nud live; whoso killeth hia neighbouwr unawnres, and
Linted him not in fime past; ms when a man gosth inio the
furest with his neighbour to liew woord, and his hand fetehell o
stroke with the axo to cut down the tres, and the hend slippeth
from the helve, and lighteth upon Lis neighbour, that be die;
ho glinll flee unto ona of 1hese cities, nnd live; lest 1ho avenger
of Liood pursue (e manslayer, while his hear! is hot, and over-
take Dim, beeause the wuoy is long, and smite him morinlly ;
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whereas be wap not worthy of death, inasmuch ag he hated him
pot in time past” {Dent. xix. 4-6).

Although the originul institution of the citics of rofuge
was for cases of pure acuident only, it is probable (hat wlero
death was eansed in o swlden attack, or in the hent of a
quatrel, withoub wafiee, aa wo wonld say in our Jaw, o resort
to o city of refuge was allowed, ™ This would appesr to be the
patural mesning of one pnssnge in the Biook of Numbera (xxxv.
22, 23).  Dut apparently if a stoue or a deadly wenpon wus
used, such excuse eould not be plenled; and although thero
might have been no intention to eause death, the offender was
given over to vengeance.

The primitive retaliation among the Hebrews was, as else-
where, cotively a cuslom, without any judicial process or
condemnation, It is in connexion will the right of sanctuary
in o eily of refuge that we find the first trace in IIchrew Law
of n judicial investigation. The right of rolnge only existed,
aa T have said, in the osse of aceidental homicido ; it was there-
fore nocessary te decide, in any case whero it wrs claimed,
whether the person who olaimed it was entitled to the privilege,
Tpon arriving at the city of refuge, the [ugitive was bound fo
stand ot the entrance-gnie and ““declare his canse in the eats of
the elders of that ity (Foshus, xx. 4).  If ho made n prime
Jacie ense e was admitted, and once admitted could not bo
surrendered to the Avenger of blood. Thut suppose the slayer
Tied really committed murder, end procured admission to the
oity of refuge Ly a falso account of the iransaction, what was
done? Onge the right of refuge was allowed, subject 1g certain
restriotions, it was necessary lp determine judicially in what
cases it might be availed of. This wae done, not as wo might
expect, by the suthorities of il oity of refuge, but by the
elders of the city from which the mauslayer ‘hod fled, It was
thoir duty upon complaint made by the Avenger of blovd to
send to the city of refuge for the accused, and there to deter-
mine the matter whetlior the slaying was accidental or not.  If
it was, they restored {he nccused 1o his wity of refuge, whore,
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notwithstonding lis aequittal of auy infention to do wrong,
lio was bound fo remain uolil the death of the Iligh Tricst;
if, ou the other huoud, they decided that the sluying wus not
excusublo, they delivered the culprit over to the Aveuger of
Blood for vengeance. This appears quito clearly from a con-
purison of twe passages, one in tle Book of Numbers, and the
other in the Tock of Deuteronomy :—*If any mau hate his
neighhbour, and lie in wait for L, and rise up aguinst him,
and smito him wortally that he die; aud he flee into one of
thoso cliies: thon the eldors of his city shall sead aud folek hine
thenee, and deliver him info the Land of the avenger of bloud "
(Deut, xix, 11, 12). From this accouut alone we might sup-
poso that the trial took plaee in the nhsenee of the ageusod,
befove Lie was sent for, and that it wes only in cose of his
couviclion (hat Lie was brought back to his own city, Fhe
possage in the Buok of Numbers, however, shows thut this was
ot so. Lt appears from it that the accused wae brought back
fo trial in every cuse. Adter enumernting the various eases of
oxousable homicide, it goes on —* Then the cougrogation shall
judge between the smiter and the avenger of blaod according
to theso judgmenis: and the congrogation shall deliver the
manslayer out of the heud of tho aveuger of bluod, and the
congregation shall vestore him to ks ctfy of vafuge, whither ke twns
Aed ; and ho shall dwell therein until the doaih of the high
priest, which was ancinted with the holy oilV (Numb. szxv.
94, 25), It is ploin from this account that the judicial inquiry
Ly the elders of the city wos confined lo cuses whera the aceused
lind {led to & city of refuge, nud had besn brought back theuce.
The congregation is meroly to restare tho acoused lo the cily of
reluge, whither hie was fled. I Lhe avenger of Dlovd were ohia
to kill hiny, hefore he fivst roached the eity of refuge, it wus
lawlul for hira to do so willi impunily.

It wos necessary that two witnesses should lestify to his
guilt, beforo the refugee was given over for execution, *One
witness shell uot testily ngainst any person that he dis”
(Numb, xxxv. 80), i e. apparently some person should eorrobo-
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ralo the neenser, if the acoused pleaded that the Jdeed was acci-
dental. Nuturally everyone who onused the death of another
would flee to a ity of refuge as his only chance of cacape, and
in nenrly cvery case lio would bo demanded by the avenger of
blood.  The investigation by the clders of the eily would thus
come {0 be o nniversal_oustom in cases of homieide (execpt in
ensos where tho avenger of blood lind actually slain the eulprit
befors he reached the city of refuge). Jn this mabner the
iransition from the primitive system of revenge to o regular
oriminal trinl is complete, the only trace of the formor system
“Deing the execution of the senteuce by the avenger of Llood
peraonally,

Ihe Hebrow Law thus, by the prohibition of the death fine,
and the institution of cities for refuge, as a miligation of the
primilive custom of revenge, developed itsell in an eutiroly diffe-
rent manner from the Low amongat Aryan cominunities. With
the labler the firsl origin of a judicial trinl is the reference to
arhitration of the amount of the death fine to be paid. There
ia no reference to arbitration, and no trace of its existence, so
fur o8 I am sware, in the Hebrew Law. The juriediction of
the elders to determine o question as to the accidental character
of the doed or otherwise s of an enlirely different nature, and
was probebly tho real origin of Criminal Law,

Bodily injuries not causing death wero subject to the rule
of retaliation also. "Whe Lex Talionis was spplied here as rigo-
rously as in tho case of death, “Tf a man cause a blemish in
his neighbour; as he hath done, so ehall it be done to him;
brenoh for breacl, eye for eye, looth for tooth™ (Levif, xxiv.
19-20), It is probablo that this rule was eonfined to the caso
of intentional iujuries. © Thet unintentional injuries,” says
Bwald, “would not be intended hers is a matter of course.
liven in tho case of those that were iulentional, the law inter-
fered ouly at the express suit of he injured person; and un-
doubtedly in later times compensation for injuries was mostly
made in money ™’ {«).

{1} Auligrition of Fareel, p. 175,
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"There was no prohibition of the acosptanee of compensation
in this case. If & man, for inslanee, liurt a woman with child,
g0 a8 to produce a premnture delivery, but no {urther harm
hnppeneld {o ler, it woas provided thot the offender in this cose
shoulil be fined, “ according a8 the woman’s lusband shall ly
upom him, and he shali pay as the judges doterine” {Iix. xxi.
22). I, however, nischief followed (o the woman, * then,”
‘snid the Liaw,  thon shalt give life for lite™ (shid. ver. 2i3).

Bodily hurt in n guarrel could alse be comypensated for,
ihe Law providing that the offender “shall pay for ihe loss of his
Limo, and shall pause him 1o be thoronghly henled™ (3bid, ver. 19),
‘Thie wns apparenily where buth were equally in fault originuily.
But in the ease of intentional injuvies, the fer felivnis was
enforced with all ils rigour, and although there was no prohi-
bition mgainet o money composition, there was no obligation
on lhe injured person to aceept snme. * Life shall go for life,
eye for eye, tooth for tooth, hand for hand, feot for foot™
(Deut. xix. 21

Bo far was this principle carried thet it was applied even in
the case of falss testimony. The offence of false testimony
vecesaarily involves the existence of a judicial inguiry, and ao
belongs to a later stago of civilization than thut which sanetions
revenge. Still the principle is maintained. A similar punish-
ment is inflisted to that whioh the vietim would himsell netn-
rally wish to imposa. It is provided iu the Book of Deutero-
nomy (xix, 16-20) thut “If wn unrighteous wilness rise up
agninet any man to testify egainst him of wrong-doing, theu
both the meu, between whom the controveray is, ghall stand
bofore the Tiord before the Prieats and the Judgos, which shall
be in those days ; and the J udges shall make diligent inguisition ;
and hehold, if the wituess bo o false witiess, and hath festified
folsely against his brother, then shall ye do unto him, as ke hath
thought to do unfo his brother.”

Private property, both in movesbles aud in Innd, was recog-
nized hy the Hebrew Liww. Instauces of land being allotted
to desorving chiefs and soldiers are frequeni in the (ld Testa-

B
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ment. lchron, for inslance, was given to Caleh by Joshun,
immediately after the conquest {Josh. xiv, 6-13). Upon dorEth,
property was divided amongst the sons, {he first-boru being
eutitled tn o double portion {Tlent. xxi, 15 I7. “The firat-
bon was Lho prineipul ficir and th yroper reprosentative of the
family, bul wideubledly under the eoudition of taking wpon
limselé more of the dufies of the heud of the family than the
other brothers, of maintaiiug the widows, and of providing for
tio unmarried daughitors 7 (Kwall, Aufiguilics of Tsratel, p. IT?).
Limughters inherited fixed property only undor oxceptionnl eir-
cumstances, with the congent of their father or {heir hrulh.ors.
Dut if there were no sous, the idnughters took the property in
equal sbinres (Numb. xxvit. 8}, This was the rule in Aulophe-
had’s case,” referred to by Mr. Tlhert, which is atill observed by
the Jews of Aden.

Laws for the protection of property were unusually siriot:
Hx. xxii. 1-4. A thief detected during the nihgt might be
sloin with smpunity 3 if be were eought in the daylime he eould
not be elain, but he was bound te mako restitution twolold or
fourfold neeording s he hind disposed of the property or mot.
17 he hod nothing, end was therefore unable lo pay tho ueces-
pnry sum, hio was sold into elavery for Lis debt.

Hers we notice a striking similarity to the early Roman
Faw. Tho same privilege of killing a necturnel thief caught
;o the act is conferred npon the owner of (he stolen goods; the
punishment, a mouey peunalty only, in othet eeses varying, Fot
necording 1o moral guilt, but according to the time of detection
and the vnlus of the srticle stolon. There wos also the same
linbility of o convieted thief to Le sald inly elavery il he were
unable to pay the debt. Primilive penal law appears io have
been much the eame cverywhere,

Thoft of humnan beings wes punished by death (Deut.
sxiv. 7}, whether the stolen porson wue [ound in possfassian
of the thief, or hail bosn sold by him inte slavery (lix. xxi. 16).
This sevority of the law was nccessary, owing to the continual
growil of the slave trade, cepecinlly in Inttor times.
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The pateinal rights over chilitvan, recoguized by tha enstoms
of all early nations, sro found slso in the Ilebrew Low; and
apparestly a father wos allowed, for the most trifling oifence,
to tako the life of his childven ([reut. xxi. 18-213. But this

Jus vitur secisguee wos not by any meaus an arbitrary as that

which the ancient Romun Lnw allowed.  The Book of Deuter-
onomy disfinetly lnys it dows (hint parents were not Uliemselves
to fnfliet the peually, but that they were to bring the watter
Lefors the whole eonmunity, who wero 1o inflidd the junish-
ment.  This may have been, and proliably was, o restriction on
the primilive absoluin right of Lif+ and death veeled in the
father. The punishment for adultery and uunaturnl offences
was likowise stoning by the community (Trout. xxii, 21).

We (hus sce that among the most important of Bewitio
peoples, the general course of development of Penal Law was tlio
sama as among Arvyan communities.  The instinet of Itevenge
is the origin of tho Law. Regululious as {o the matuer of its
exerciso gradually arise; and in some cxerjdional cnees, the
punishment is taken in band by the pnblic anthorilics, iu
order to prevent an excessive or unjust rxervise of the privi-
lego. The prineiple of retalintion eontinues, howover, to be
the sule prineiple upon which (he Law is based.

Il —~MOTAMMEDAN LAW,

The Mohammedan Law oxhibits, as we might maturally
cxpeet, tho same traors of primitive nsnge In relation to erimos
and offences.  Nothing is more opposed to fhe epirit of Islam
than the idea of progress; and even until the present day, in
countries ruled by Mohammedan Low, the some prineiples and
praclicon yprevail as were in oxistenee more than a ihousand
years ago. The l'enal Code adopted in the Trkirly Empire in
1840 iniroduced more modern ideas; and the Heran has, in
many reapects, been tacitly abandoned. The latter is, however,

k2
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alill recognizod ns (ho privcipal, if not the sole, authority in
logal matters. The idontifiention of law with religion, hers
wsor, apposed an alwost insnperable obstacle to Jegal develop-
ment.  The only loophols for eseape, fur logal ideas, frows the
warrow prison of the Koran, lay in the principle of tundition.
Pious Miussulmnus, while acknowledging the absolute authorily
of (e Keran in legal matiers, do not nswert b il hng left
nothing unsaill, or that a precept for every ease Tinst Lo fonad
in it. They hold, on the contrary, that mauy things were
rovenlod to Mobammed which were nol writbon dowu by him,
but which wore erally eowmunieated to his eompanious, who have
carefully transmitied them to future peneralions of Uie faithiul.
Aceonling to an Arab suthor of high repmte, Ef Magrazi, the
devisions of the I'rophet npon special enses which ealled fur his
intervention wore kuown oflen only to humble followea who
wers with him al the time, and eseaped the notiee of allioss,
‘Thus, in one caso where Omar was ignorant as to what was {he
proper fine (i) due for an unbery infant, o humble Areb of
Tlodeil was alde to tell the Droplet’s decision in o similar
ense {a).

Tradition is alweys more or less clastie, aud in all proba-
Lility traditions, convenienily invented, nssisted much in {he
growth of the lew in various brapches. It is not, Uherefors,
purprising to find considernlle diversity of detail arising in
different systows of Mussulman Law.

The Mohammedan VYenul law is based upon the same
privgiple of primitive relaliation and seli-redress as the other
aystews to wlich I Lave reforred.  We have the same absence
of Slate interveniion, and (ho same oustom of death ilnes ns we
fnd to hase oxisted under the Brelom Lawa. Daua les
anciétds,” says AL Albert 1 Boya (4}, * vt T'on v'n fnit, en
quelque sorte, que régularisor Iexercice du droit dv veugesoce,
ot Lo talion oxisto.dans en grossiéreté nutive, 1'état 1" intervieut
gne pour sunctionner ce tulion, ou pour lo remplacer par une

fay Sca Ktuder v Is Lai Murnimane, par (0. Vincent, p. 15,
(5) Hutoirs du Drow Crimiusl des Leupler Mudiener, vob. 1, p. M6
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composilion péenniaive pae laguelle i1 ségle les conditinona mises
A Tn rangon dn meurtricr et an pandon des parents de la
vietime.”

The Koran lays down in the maost absolute terms thia
principte of mtalistion in the caso of murder, and at the same
tima it nlao oxpressly allows the velalives of the wlain o take a
ransom {ealled D, or priee of blood) for hia life. # O (e
helievers, the law of retulialion is ordatned ynu for {he elnin: the
froe shall die for the free, and the servant for the servant, &e,
woman for s woman, but he whom his brother shall forgive
may bo prosseated and obligel to meke satisfaotion, aecorling
tn what is just, and a fins shall be sel on him with homnnity
tKoran, ehap. i), Whossever shall bo ¢lain unjusily we have
given hin heir power to demand satisfaction ; but Tet lim not
wrceed the bounds of mwlerntion In pulting to death the mue-
derer in foo cruel & manner, or by vovenging his friend’s blood
on any other than the person who killed liiw; einee be is assisted
Iy thia law™ (ibied. chap, xvii))

This is the commen practice in Mohammedan eounlries, such
as Porsin, To the prerent day. The relatives of the ileecased
hiave their cholee eitlier 1o have the murdever pui inlo their
liands to bo pat te death, or else to acespl n pecuninry sotiefae-
tionfa). EnTurkey, uutil a vory recent tine, muvder was naver
prosecuterl by the publis authorilies. T'he nenrest rlntions
wers allownd 1o revenge tho slaughter of their kinsman if they
thought dit; or if they preferred fas tliey generally did} tlo
nocept the Mia, or price of blnod, they could du so, nawl the mar-
derer then esenpod Lisbility, The Panal Cida of 1841, Towever,
ontirely obolishied Lhia sysiem of pecuniary componsabion, and
imposed lin penalty of Jonth for murder in every eans {Art. 10},
The Cufe Monifeka hnd, in 1RE, in 0 grest meases effected
thig end ; but the right to the paynient of the Dic was preserved
by it in soma axeeptional cases,

1n thn case of aecidental killing, a fine was also payahle Lo

() 8ee Chanling Fuyege de Frree, <ol 3, pe 2000 Sale, Teansdation of the
Komn, g 19 (ngte),
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the family of decensad, if they were true beliovers.  * Whoso
killeth n beliover iy mistake, the penalty shall e the freeing
of a beliover from slavery, and a tine to ba paid to the family of
the decensed, unloss they remit il ws nlme™ (Koran, ehap. iv.);
Imi if the offendry waa unable o pay the fine, vengeauco was
nob o he exaeted. e was obliged to faal twe minnths conmocu-
tively, and so Lecame free.  The fiue was in all cases divisille
awong (he relatives of the decensed aceording to the laws of
inberitance laid down in the Korn itsell.

Thelt wag wriginally punished by matdation. The hand,
a8 the offending member, was first ent off as a suifalle retnlin-
tion. For a socond offence the thief lost his loot, and so on,
until all liis mombera were ampntated.  Bud, ns in the easg of
homicide, the owners of the stolon property might ecompound
with the thief, and accopt whatover peunlty in liou of ruvonge
they thonght vight. “Composition,"” it is laid down in a work of
authority («), " ia lawful with respect ta overy right or claim for
whivch o considerntion mny legnlly be tnken, whether the right
or thing eompromised Lo eapalle of being sold (ns actual pro-
perty), or incapable (like the compensation for & erime or
offones, or for wilful bloodskied, the right of occupancy of o
liouse, and thes eompensation for o defect or Memish in an
article bonght). Furiher, in the case of n compromise of the
right of retalistion, whether it bo exeouied for more, or less,
than the deciit, or fne of blood, it is equally legnl and valid ;
but inthe ense of aceilontal homioide, if it be executed for more
than Lho decit, or fine fixed by the law, snd that be of the snme
specier, amd of o nolure in which wsury ean take place, the
validity of tho compasition is liable to doulbt.”

The Pennl Code of 1840 alwlished mutiluiion for theff,
throughout the Turkish Empire, sud substitoted therefor a
maximum term of seven year' imprisonment as o peoalty.
Proviona to the ndoption of this Code thero wus really no ruch
thing as Criminal Law existing in Turkey. The primitive

() Digoat of Mal lan Law necuonding to the Sert of the Twalva Ininme,
p- 885,
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right of persounl revenga which oxisted in leu thercef, being
enpablo of heing compounded for an exactly {he mme prin-
ciples as n right of property of mny kind. The lnw was in
nluost svery respeot Bilentical with theb oxisting in Ireland
nnder the Breliem svstem,  Ideulily of usage could not have
arisen from any infercourse betwean the Cellic trihes of Ireland
nnd the Semitio noes of Axin. The similntily of custom arose
rather from the simple fuet that lnuan nature i very much the
mune everywhets, nud that, ennsmpently, the eowrse of deve-
lopment of Penn] Law is extromely like in the mosl distant
counlries,
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THE ROMAN PENAIL LAW.

IN studying the Noman systom of Lnws the importance of the
distinetion botween Cviminal Law aud Penat Law Lecomes
extremely marked.  The notiou of a erime wna of execedingly
slow devolopment in Rome. The theory of punishment by
means of & civil action was well recognizol in the matured
Rtoman system. Real Criminal Law did nob appear st Rome
until a much later stage of legal history than it did in Iiigland.
While the Republio was in ils prime thers wia practioally none
ja existence. It wna only when it began to wnste awny {hat
we find true Criminal Law coming iuto existenco. Tlie Leger
Cornefim pussed by Bulla about the yenr #1 m.c. wore the
enrlieat atatufes which punished offennca ngainst individuals as
public weongs.  From this time forward numerous statutes
wora passed denling with particular offenors, wntil widler the
Limpire ths genoral rule was adopted that auyons who could
bring a penal action en a deliet might, if e preferred it,
proseoula the delinquent before a eriminal tribuual. (¢}

The slow development of the Criminal law in extremely
remarkable, in contrast to the very rapid manner in which the
Uivit Linw doveloped itself, The carliest view wa got of
the Romau Civil Luw exhibite it, in a great messure, already

{m) See Br. Moyle's nnte Lo Just, fust. baok iv., tit. 2, it DL 47, L 0, and 1),
47. 2. 56d. 1, "
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fres from the formalism nud auperstilion which usually pervado
early ryatems of lnw,

“ The chief result,” eays the historian Mommsen, of an
inquity into the nnelent jurisprudenco of the people of Ifaly,
“ may be aummerd nyr in snying that fower truces, comparatively,
of the primitive state of things have been preserved in the case
of the Italians, and the llomans in parlieular, than in the case
of any oilor Indo-Ctermanio vaca. The bow nnd nrrow, the
war-chariot, the incapacity of women 1o held properiy, the
acquiring of wives by prurelinae, the primitive form of burial,
humen sacrifices, blood revenge, the elnn conslitntion eonflicting
with the autherity of the rommuniiy, a Healy natnral symbol-
ism ¢+ ail these, and nuroerous phenomenn of a kindred chnrncter,
must ba presumed to hiave lain at the foundation of eivilization
in Italy ns well s elsewhere; but at the epoch whou that
civilization comes clearly into view they lave wholly dis-
appenred, and it 18 only tha comparison of kindred races which
informe us thet such things ocuce existed. In this respect
Italian history begins at n far later stage of civilization (han
r. ¢. the Greek or the Gurmanie, and from the firs it exhibits
a compnrntively modern chaneter.” {e)

Sir. . Maine fixes (he origin of true Criminal Law in
lLome al the year 149 e, when tha Lex Calpurnia o Repe-
tundis wos passel. (1) This sialute ostablished the ficsl
Queeetiec DPerpelun or permaneul eriminal tribunal, nnd thus
fron the point of view of eriminal procodure it may be con-
sidoreil Lhe origin of the CUriminal Taw; awd ns ils ohjoct wis
to puuisl the misnppropriation of public funds by Provineial
Governors, it deslt with what is widouldally a ceime, bnt it
does not, olearly racognize whet is the gist of Crimival Law,—
that an injury to an individunl may be o pullie wemg. It
destt only with a direet injury to the State, sithough indivi-
duals might of ocourse be indirectly injurml thereby. The
Leges Cornelie, however, passed avnn 70 yewrs later, dealt with
murder, arson, forgery, and such matters, where 1ha offence

[w) Mist, nf Rome, yol, 4 po 167 9 Awcient Lo, Chap, x. e 384,
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wae directly ageinst the individual, and the State was only
wronged in so far ae alorm was created or publis order dis-
tnrbed.  From (his logislation therefore we may dale the origin
of true Crimingl Law at Rome. Tt nover really obtained any
great importance, and such offences as thelb (ferfum) and
robbery [(»f donorums raplorun) wore elways daelt with us deliets
rather than as crimes in the Roman Law.

In the Fnglish lsgal aysteny, nn the other hand, the notion
of o crime wos very early developed, aud the Criminal Lew
always ocoupie] a prominent place. Tha penal actions, on the
other heud, whieh ocoupy sucl an Important position in the
Roman systom, gradually digappoared, or became merged in
ordinary actions of tort. The difference between the two
systeras arose probably from tho different form of government,
and is ous of the many illusirations of the necessity for the
historical study of law, The Roman form of government
being o Republie, the lnglish a Mounrchy, the notion of an
injury to the State through sn injury {o an individual was
much more easy to comprehend in {he latter case than in the
former, The Stote was an impersonal nbstraction at Rome.
In England it was represented by a distinet individual, who
would naturally punish as a wrong to limself an injury
committed againet auyons under his protection. Whoen wo
come to consider the development of the English Criminal
Law we shall see what an important part the personal position
of tho King took in it; the violation of the King’s pence being
ot flret the faot, and ofterwards the fistion, upon which every
criminal charge was grounded.

The Romen Eaw is interesting as being the only imporiant
system of laws which has grown ap under a republie, and it
affords us aleo the best example of o logically developed syetom
of private penal jurisprudence. It is also interesling on account
of another peculiarity in eentrast to most other systems, viz. its
[reedom from religious influencs, The distinction between a
sin el a crine, na Prolessor Tunter reminvks, lies at the root
of all legal development ;” but it is not, In general, recognized
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until & comparatively late period. Tudeed, aveu at the prosent
day, the notion of punishing sins ar sins s mot entirely extlinet
in our Criminal Law, while the enrly Lnglish Law fully te-
cognized the principle of deing so. The liomans wero not n
religious people, and they adopted (he seusille principle of
allowing {he gods to avenge their own injuries. Thus, in .ﬂm
later law, the distinelion between perjury as au offenge sgainst
the gods, and false testimony ag an offence agninsl man was
well rocognized. DTerjury as such was nob a crime unless the
avoused swore per geninie Prineipls, in wliich ease he was con-
sidered to have olfered an insult to the Bmpsrer. Laws agninst
heresy, wheu enacted, werc justified upon the grounds that new
forma of worship touded to disturh the minls of wenk persans ().

The nen-religious charactor of Romau Law was ar:nthcr
cauge, probably, of the slow development of the Ol‘illlill!:ll
Law. Amongst a religious people, the idea that it isa 11}11)] ie
duly to punish a sin is more likely to arige fhaa that a pl'.wnte
wrong shonld bo so avengod ; and it is extremely likely
that in meny cases private injuries, such as murder and thelt,
were punished in the first instanes by the Stato s sins ralher
ihan e torts,  Tho callousuess of the Fomans as rogarls the
punishment of sins againat the gods probably contributed, wif h
olher eauses, to the elow development of Crimiual Law, sud the
importance of private Penal Law.

"I'ha earliest knowu Laws of the Roman peoplonre comprised
in the code called Lhe XIL Lables, which was compiled by the
Decemvirs about the year 450 v An ancient code diflers
essentinlly from s modern eode in this, that tho latter, nnlike the
former, ia supposed to be o pisce of new legislation entirely super-
seding the lnws previously prevailing. SBuch a compilation as
the XII. Tables, however, was considered only as a snminary of
the existing law, for the purpose of informing {hose whe were
bound to obey, what rules they wore olliged to follow. Wae
oan thus rely npon finding in such & eodo, traces at lenst of the

() Taul, Sent., 6. 21-2.
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Irimitive Lnw of the puople, Unfortunately the groater por-
tion of the XTI. Tablea is now loat, Fengments are, hiswover,
preserved through the frequent reforences to'the code in the
writings of the clnssieal jurists. (Faiue conslantly refera to
it; and from theso seabtorod reforonces medern selinloes have
atlempled to recountruet 1he Tables. A coplets eollection of
the existing fragments, with reforennces Lo the presages in lator
wrilings, stuling 1he purport of others now Inat, may be fownd
in Ortolau's Ffistaive de n Legisiation Romnine.

Wo find in ile XII. Tables, as we might naturally expeot,
that there is 1o trace of Criminal Law in our modom signilica-
fion of the term :~-ne prnishment inflicted by the &tate for an
injury done to an individunl,  Self-yerdeess i the prineiple
recognized here as in all Ancient Law. Table VIIT. deals with
deliets, and is the seuree of the luler Ruman Lnw of torta nud
crimer.  There is no extunt provision as regarda bomicide. It
in stateil by Yliny (2ist, Nut. cvidi. 3.) thng the punishmont for
this offence wag denth, but we Liave no knowledge of how this
punishment was inflicted. Tt enm scarvely liave been by n
regular judicial soutence, or wo shonld have some recordd of a
ohanga in the law in this respect 3 for enpital pomishment waa
net practised in historieal times nt Rome. ‘The probability is Ihat
the infliction of death wnr hera na elsewhers merol ¥ sanctioned hy
the Law, if inflicted, in retalialion, by the near relatives of the
murdered man.  Sncll was opparently the rule with regnid to
serious Dodily injuries not enusing sleath.  The words of Table
VILL with reforence to such injuriea are * 8 membram rupit,
i cum o pacit, talio este.” < Tf 5 person bregk enotlor’s
limik, sndess ke comen lo terms with M, Ted ihere be rolalintion.”
This passage affords ns a gooil illusteation of the point of view
in whith Ancient Taw regarded torts and erimes.  Modern
Law bt prruivies the wrongdoer aud compensates the injured
persen for a wrongful net, snch e an nesanlt, The aut in
reference to the punishment is eallod a erime, in refereuce to
ile compensntion n tort. Aucient Iaw recognized no such
distinetion. It simply allowed the injurs? man or his relations
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to punish 1he wrongdeer uuless the latler was nl:l? f.u. buy oif
veugeancs by o monay payment.  Thae Tolie wes lliﬂll'.lcd 'ln:_\r
the nearest relative{s). The XII. Tables thus bring us in I!us
provision Lo the very threshold of Lenal Linw :—simploe 1:01:111[1-
tion—* Fuito extn,”  The eustom of retaliation is recognized an
ressonable.  The ensium of the wrengdoer buying off t.]‘uz
revange i alan recoguized nud cuconenged by the Law, Lut in
no wiy enjeined, The tendeney of the .Tf:lw was, ns I. Tinye
anid, to enconrige these poonniney COIII['UbEhn[IS, witl n view Lo
preventing disorder.  The XIT, Talles, in l]lf) engn of ]esn!-r
injuries, fix tiw amonnt of the componsation t-:} .b? lf“"l
obsolutely. ‘Lhus acording to Tuble \-'JH.:—"“SH 1|1!|11'3n13:
faxit, altori vigioli quinque aeris Ioune ainto. ".Injnnu
apparventiy s hers ured {o signify slight assaults, liliels, ‘&l:-.
“ Jujuria’ enys Gaiva, “is inflicled not ouly when anyone stn.lws
anuther with his fist, or with a stick, or whip, but nlso by using
sbusive lungunge (conticivn), ot when anyous .wrongffﬂly
peizes the goods of pnuther, knowing ihint he owes i nothing,
aud ndvertiees thew for sale, or by writing defamatory state-
ments or songe, or by following sbout a walren or a young
Loy, or in many other ways™ ((tnius, iii. 220).

A law which provided a fixed pennlly fur a.]l cnses of
wesaull, slander, libol, illegal seizure, m.ld suhul:yt:on, 8ELtNs
straogo to us; and it Is probable thul Ihis s of 25 nases wos
only & suggested amount of what would be ressonable in
ordinary cnses ng belween the parties. Wo know from Galus
that o lis time, al any rufe, thore was ne fixed sum, l;}xt.tlmt
e Pracior or the Judex, according to the Illl.t-.lll'ﬂ of the injury,
fixad the nmount of the ponalty (Uaius, il 2?4). In “I.L‘
case of domage enured accidentally ihe rule was simply that it

o ropaired.
Ehm'll};ll.eblheofy of the Aucient enal Law being thus revenge,
the amount of (he punishnent awarvded, or of the dm.na.ges vt
peualty sssessed, varied, not aceording to the mornl guill of the

ta] Talivme proxinemn cogautos wlciscitar.— Cato, in Taecian, G700
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delinquent, vor according to the injury sustnined by the
injare] party, but rather in proportion fo the proveestlion.
The Taw sanetioned what woull bo n natural amount of
punishuent, and provided as o mensura of damages what au
injured person would be likely to accept as tho prics of sur-
rendering his alternative right of rovenge. 'L'his thoory per-
vaded the whale lloman Law of deliets or torts, even in its most
mature stage. :

In addilion to the provisions regarding persoual injuries,
the extaut frogments of Wable YIIL. contain provisions as to
theft, fraud by a patren on his client, ineputations, sdministen-
tion of poisons, and the enrious offence of a witness to the
solemn form of eontrnet by nexum refusing afterwarde fo
testify ns to the transsction. The puuishment provided for
this offerice was based upon the same prineiplo of retalintion,
wliel: was applied in other emses.” Tha person offending
became infamouns, e was incapable of giving evidence
himself for the future, and no person was allowed to give
evidence in his favour.

Turing the whole period of the Republie at Rome, Criminal
Law can scarcoly be saill to have existed, Crimea were
punished by pounl aetions, 1. e. sctions which conferred upon
the person injured o right to recover a pennlfy as a punishment
to the wrongdoer, not as a means of providing compensation to
the sufferer. 1t is not. correet, however, ta speak of theso actions
ex delielo as correspouding to our actions of tort, for our law of
torts i almost entirely based upon the prineiple of compensa-
tion rather than punishwent. They were rather n substilute
for our modern criminal prosecutions,

Obligations er deliefo niways involved either dofus or enfpa.
# Dolus™ is a term conslantly ceowring in the Roman Law,
and is generally translnted by the Iinglish term  fraud,” In
reference Lo covtracts this rendering is fairly accurate, but when
used in roference to deliofs it has a somewhat dilferent signifioa-
tion. It means o general unlawful intention—a deliberate
intention to violele the law. « Dolus™ is thus very nearly
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‘equivalent 1o our term o Malice.” < Mulice,” in law, does not

denole enything with roference to the motive by which o man
ia netnafed. 1t implics only that hie has o delibernte in-
tention to do a wronglul act. % Malieo™ is really equivalent
to “eriminal intention.”  “Culpa™ is exaelly equivalent 1o
“uoghgence.”  The rule, therefore, that o prrson only ineurred
an obligafio e delicty when ha neted either with dofns ov cifpa
exuelly correzponds to the Lnglish ruie ns to criminnl liability,
that o person enn only be held Tinbla for a criminal offenee, if
Lo Ins acted eilher with “malice™—i. e, a deliberate intention
to break the lnw—or with such gross * negligence,’ as the law
vonsiders Lo be equivalent to intevtion.

The remedy for o deliet in Roman Taw was invariobly o
pend aetion. 'The penalty was in some eases fixed by law; in
ollers it was based on the value of the property taken or
injurad; aund in others, as in the cago of Jnjurie in the time of
Gnius, it was nsscssed cither by the Tractor or the Judex, Iu
tho cage of gy aelion whicl was purely penal, such 05 the action
of theft, the zight (o Tecover the penalty was entirely separaie
and distinet [rom the right to Teeover the arlicle slolen. 1n
othor cases what was called o «mixed action” was allowaed,
namely, one in which both the penalty ond compensation lor
the injury could le recovered (Just, Iust., 4, G, 18). Of this
olass of action were those for robhery (¢f bonorunt vapltorwn) ond
Bann Injurie under the Lex Agquilic. Thesa aclions appeat
to hove Leen later in origin than the netion of theft, whicl
always romained the most grchnin of all nelions ar drficto.  "The
aetio furts did not, ns is sometimes said, correspond to our action
of trover. Lts sole object was to recover the penatty sud the
property itself; or its value wos recoverable in nuother form of
action, corresponding to our action of trover. ¢ Panam tunfim
persequitur quis aotione firli: sive enim manilesti agatur qua-
drupli sive nec manifesti dupli, de sole pooua pgitur: wom ipsen
pern propria detione persequitur quis, id est sunm esse peteus sivo
fur ipse esm rem possideat, sive aliug quilibet: eo ampliue
adversus {urem etiam condiotio cst ei ™ {Just. Tnst. 4, 6, 18).
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And it i also laid down in the Rdigest that if a porson hires a
slave and theu appropriates him, the lwe actions, one fur the
breach of contrnet and the other for the thefi, may be main-
tained. *“8i loeatum tibi servum subripies, utramque judicium
adversus {o est exercendum, loenti et furti” {D. 19, 2. 42), In
the snme way iu our own law, an owner of property stolen cau
prosecnte for thoft and at the same lime bring a civil action in
trover to recover tho value of the goods stolen ; but Le caunot
conumence the actian, one in vontract and one in tort, arising
ont of exuctly the same slate of fucts, for the law forbids what
is called the splitling of the enuse of netion,

Penal nactions, Leing bused on ihe theory of punislunent,
wero naturally not availuble against the leir of the wrougdoer.
*“ Est enim certissimn juris ragula ex mulificiis poonales actionos
%u.heredem nou compatere, veluti Furti, vi honoram reptorum,
injuriaruny, dumnui injurie® (J. 4, 22, 1).  T'hus also in our own

-Criminal Lasw, the death of the acoused puls un end to o pro-
secution ; but the principle of the Roman Law in this respect Lns
been also applied in our Common Lasw, with & comypleta ignorance
of its origin and limitution, the mexim “ actio peueks moritur
cunt persone ™ being transferred ioto © actio persongdis moritur
cum persona.’”  No legal maxim Las onused 8o much eonfusion
in unr law ae this. 1t is impossible to Liand down any general
rule ue to when it applies and when it does not. The ennfusion
and uncertainty thus produced should be e solemn warning
aguinat the adoption of principles from other legnl syatems with-
out & complete underetanding of thelr origin and real limits.
The measure of demages iu the IRoman Law in the cuse
of obligntions ex contraciy, and obligations guasi er delicts
properly so oalled, was very much the same as that in ou:-
own law iu the oase of aclions of contract—namely, the amount
by which the property of the injured party would Lave leen
greator if the obligation had been fulfilled or the harmful net
or event hnd not oeourred *id quod interest,” * quanti en res
est.” A pretinm affictivns whicl was purely personal and not
pecuniary was ot {uken julo account.  U'be theory of compen-
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sation wes applied atrictly and regularly. In the case of obli-
gutions cx deliofo the principle applied was nob componsstion,
but punislunent or vindicetion, The mensure of damagoes waoa
not i quod inlerest,” or what loss the Plaintiff had gustained,
but Tather what would be n fit and suitabls punishment for the
offance ; and this, in the first instance ab all events, wns based
on & coloulation of what the injured party would be content to
take in congideration of his foregoing his right to revengs.
The main distinetion botween obligations ex delicls and
ohligations quasi ez delicle was this, that the formor implied
gome moral guilt, something deserving of punishment; the latter,
as & general rule, arose out of facts which did not imply any
moral delinquency, but only o certain amount of negligence,
quilicient in the view of the law to put the loss upon the persen
who had boeen. guilty of tho negligence rather than upon the
gufferer therchy. Tho prineipal eases in which obligations
quasi ¢z delicfe nroso wera thoso where persons were held respon-
gible for the fault of others, such as masters for the acts of their
servants (a); but elthough the greater part of such obligations
arcse in this way vieariousty, still all 4id not. A Jndex who
gives a wrong decision (si judex litens suam fecerit} was con-
sidered linblo quasi ¢x delicto. e wng linble, even though he
had erred through ignorance { per inprudentiom), It he acted
corruplly, there was of course dolis, and in such eases what we
swould eall exemplary damages eould be recovered {Just. 4, 5,
par). The dislinotion in prineiple between liability ex deficlo
and guasi ex defivto was not strictly adhered to, though it existed.
The Roman Law, like our own Law, was in many cases badly
classified, but a distinetion neverthelesa existed. In our own
law of torts no such dislinction is recognized, and eousequently
very grout confusion and uncertainty exists as to the measure of
damages, The fieory in all cases in English Law is compen-
gation, but in a considerable number of forts, prineciples ars
applied quite ineonsistent with this theory; and we may fairly
puy that all cases where juries are allowed to sward exemplary

{e) Am to the origin of the lability in such cases sed mufe, pp. 5 ond 6.
F
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damages are cases where tho principle applied in pnnishment,
not compensation. These cases of actions ought lo be classed
by themselves, and ecarefully distinguished from ceses where
only compensation is swarded ; hut this hes never been done.
The result of the non-recognition of this distinction has been to
introduce confusion and uneertainty into the rules of English
Law on the messure of damages in actions of tort.

Delicts iv the mature system of Roman Jurisprudence wers
divided into four classes—(1} Theft (Awréum) ; (2) Robbery (zf
bongrum saptorvm) ; (3) Injuries to property (Damnum iujurie
per legon Aguilian); and (4) Injuries to the person {Iyfurie).
T'heft and Injuries to the person {Fujurie) are mentioned in the
XII. Tables. Robbery was not eriginally distinguished from
theft, Cicero tells us that it wns constituted s separate delict
Ly the edict of the Prastor Lucullus in the year 77, 8.c. Dam-
num Injurice was nlso constituted n specific deliet by the Ler
Aguifin about the yenr 285 B.c. It was never the subject of
criminal prosecution, ae the other three were. Furfas mud
Injurie thus tepresent in Primitive Peual Law at Romo the
two groat classes of effences which exist in cvery system of
Tenal Law—{I) Injuries to property ; and (2) Injuries to the
person. As they are mentiomed in the enrliest records of the
Bomen Lag, and were gradually developed with its growlh
much in the same way as their analogies in English Law, their
history is both interesting and instruetive.

There were originally in the Roman Law four distinet
actions of theft, namely—{1) Theft delected in the commission
{ furtum manifestum) ; (2) Theft not so detected (furfum nec
suanifestum) ; (3) Possession of stolen property diseovered upon
search {/furtum conceptum) ; and (4} The introduction of stolen
property (furtum oblatum) ().

*“The penalty” (pena), says Geius {5}, * by the law of the
Twelve Tables, was capital for furfum moieifestums. A freo
men was scourged and delivered over to the person from whom
he hed stolen (whether he becnme a slave by the delivery or

[e) Gaius, Tusi., 3, 183, (B) Insi. 3, 1839,
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roduced to the condition of an insolvent judgment debtor was
an old question). A. slave was first scourged and then flung
from the Tarpeian rock. Afferwards the severity of this
penalty waa disapproved, and by the edict of the Prastor an
action for fourfold damnages was constituted in the caze both
of theft by a slave and by a free mon.

“'Phe penalty for ferfam nec manifestum by the law of the
Twelve Tablos was double damages : this the Practor hag pre-
served.

“The penalty for furtum conecptum aud furtum oblotun by
the law of the Twelve Tables wus triple damages: this has
been retained by the Praetor.”

This pessege hos beeu frequently cited io illusizate the
entively different view foken by ancieut and modern law of
wrongful acts. Without an historical knowledga of the fact
we could never hnve conceived that the distinetion between
different forms of an offence should depend altogoetlier upen
the lime and manner in which it was detested. 'I'he modern
idoas of punishment for the suke of reforming the criminal,
end preventing o repetition of the offenee, have no place in
Primitive Law. Vengeance ageiust the wrongdoer is the sols
object which is aimed at.

“The reason,” eays Mr. Poste, * why furlum manifestun
was subjected to a heavier penolty than frrtum nec manifestim
was not because Lhe harbatous legislator aupposed that detection
in the act wes nn nggravation of the offence, bub because ha
wished, by the amplitude of the legal remedy offered, to induce
the aggrieved party not to take the Jaw into his own hands and
inflict summery vengeanoe on the offender, particularly as it
was lawiul to kill & nocturnal thief, or one who during the day
defended limself wilh & weapon. In the infaney of society
itis s important object to the legislator fo induce an injured
person to have recourse to the public tribunals instend of
righling himself, thet is to any, oconstituting himself both law-
giver and judge (a).” '

{2) Poste’s Gaius, p. 460,
FR ’
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It would perhaps bo more true to say thet the Auciont Low-
giver sanctioned the recovery of puch o pennlty as the person
wronged would probably be contont to take. The notion of
tribunala beiug ot up and persons being induced to enter them,
as it were by a brile, is entirely contrary to fact. Law existed
before lnwgivers or legal tribunals; and tribunnls when they
grew inlo existenco simply ascerinined what was {he prevailing
cnstom for seltling the parlicular elass of cases with which they
dealt.  * The slamlard of punishment,” as Mr. ITunter saya,
“was thus determined with & regard to the feslings of ven-
geance that might be expected to nctunto a sufferer taking into
his own hande the puuishment for ihe dapredations on his

& property.”

Thers is a etriking analogy iu the early English Laws to
this varietion of the punishment, depending upon the time of
apprehensicn rather than upen the character of the offence,
not, indeed, in thh care of theft, but in referenes to the offencs
whicl has become the foundation of the whole Criminal Law of
Englaud—Lbreach of the Xing's peace. The Law of .King
Alfred imposed death an the pennlty for fighting in the King's
hell if the offender waa taken in the mct. If he escaped and
was subseqqently apprehended, * wer-gild "' only was exacted.
“If any one fight in the King's hall, or draw his wanpon,
and he be taken, he it in the King's doom cither death or lifa,
e he may be willing te grant him. If he escape and be taken
again, let him pay for himself nvoording to his ¢ wer-gild,” end
make *bot’ for the offence, s well wir’as 'wite,” sccording as
ho may have wrought ''(a).

The various differences whisch existed botween the Roman
and English Law of theft arose chiefly from the different
definitions adopted in each system (4}, Thus the term conirec-
tatio, although it implied some overt aok—* neque verbo, neque

{#) Thorpe, Ancient Laies and Instituies of Englanidf, p. 30.

{t} For a deflnition of thelt, according to Romsn Taw, ses Digest, 47, 2, 1, 3,
aml aveording to English Law, tha judgment of Bovini, C.J., in BReg. v Hiddle-
ton, L. B, 2 Q. C. B. ot p. 40,
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geriptura quis furtum facit” (2. 47. 2. 52 19)—yel it did not
require {hat tho offence should be complete at the actual mo-
ment when possession was first taken by the thief. According
to Lnglish Law, if the first {akiug’ is lawful, no subroguent
fraudulent dealing amounts to theft. Thus, supposing a man's
liouso takes fire, and lis noighbour lakes his goods with lis
consent for tha purpoese of protecting them, if the neighbour
afterwards changes his mind and converts them to his own use,
this is not larceny in English Law, as {he originel “tokivg "
was lawful {2], but in Jomen Law it would cleatly be theft,
the subsaquent approprialion being w sulficient * contrectatio.”
In spite of theee points of difference, the Romen Law of
theft wae in tle main the samo as our own, Thug, in the im-
porlant cage of the finding of lost property, the Romans applied
exactly the some test as to whether tho approprintion by the
finder wes or was not theft, namely, whethor the finder took
the property knowing who the owner was, of kaving reasonable
grounds for Lelieving that he could be found. “Qui alienam
rem adtroctavit, oum id se insite demino facere judicare debe-
ret, furti tenctur. Bed si non fuit derclietum putavit tamen
derelictum, farli non tenctur® (Sabin ap. Gell, 1. c. § 20).
Under the Empire, a8 1 hiave already mentioned, the gene-
ral principle was adopied thet anyene who could maintain a
oivil action for theft could, if he preferred todo so, prosccule the
thiof eriminnily. The pennl nclion of thoft was tlus trans-
formed into the Criminal triel, and was gradually superseded by
the laller. In thetime of Justinian, civil actions for theft wore
roro, aa (hey could not be maininined ot the enme time ne &
Crimfual prosecution. “ Nuno furli plerumque criminnliter
agi " (. 47, 2. 62). The question may noturally e asked how
it arose that un offcnee like theft, which is generally one of the
earliest recognized ns belonging to the Criminal Law, romained
for such o loug peried a matter of o eivil nature. The exyla-
(w) The case pupposed, though not larceny at Common baw, would probally be

held to be larcany by o bailes under the Blatute 24 & 26 Yiet. e, Bf, 5. 3. Hee
R. v. Beeves, § Jur. 128,
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nation ia to bo found, I think, in the scverity of the nucient
Homan Law of dobt, ns well as in the other general causes
which refarded the development of the Criminal Law at Itome.
I the thief was not in a position to pay the valne demanded by
the injured party and approved of by the Judge, hs was assigned
by the Judgs to the person from whom he had atolen 03 & bonds-
man (6), Thioves are not usunlly found among the weallhier
classes ; 8o in a large proportion of cases theft at Lome was
punished even under the eivil law by permanent loss of liberty.

TRobbery was not in the carly low distinguished from theft.
A person guilty of this offence could always be proeseded
against as for theft, manifestum or nee manjfostum, scording to
the cirenmstances of his detection.  T'he acfio #i bonorton rapto-
rum was first instituted, as Cicero tells ua (pro Tuallio, 8), by
Lucullus in n.c. 77, by reason of the frequency of crimes of
violence at that time. The penalty was triple the value of the
property laken, 1 is improbable that it was ever used exaspt
whon the offence did not come within the definiticn of furfun
manifestin ; wnd flre prineiples applicable in roference’ to it
were very much the same as in the case of theft.

The actio dumni injwrin ez Loge Aguilin is not properly
speaking nd nction ex deficfo at all, but one guasi ex delicio. 1t
was not purely penal, like the ectiona furtd, injuriarsm, and i
Bonorum replursm, but mixed, the damages being assessed not
on the priveiple of punishing the wrongdoer, but of compen-
safing the party injured. It was the Hrst trus action of tort in
the Roman system.

Iufuriz waos on offeuce against the person, as distingmished
from the other three deliets wlich donlt with offences agninsl
property. It wae a comprehensive term, defined by Mr. Moyle
(Just, Lnst., p. 519, note) as & wilful violation of what writers
ou jurisprudence term the primordial rights of a free man—the
rights to personal freedom, safety, und reputation, Assaulls
of all kinds, libols, slanders, violent abuse in public (eonpicinin),
iltegal seigure for the purpose of anneyance, solicitation,

{s) See Mommean, Hirt, Rone, L. 160.
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“(Fenoraliter injurin dicitur omue quod non jure fib: speoinliter
aliag contumelin” {Just. Inst. 4, 4, par.} 'The penalty was
originelly retaliation, then"a sura fized by law in each ocase,
and finally such damages ne the Praetor or Juder should assess
(Gatus, i, § 220-225) (7). Tnder the Lmpire Iujurie were
wsually punished eriminally. One of the Leges CUorneli
passed by Sulla in w.c. 81 specially dealt with the offence.
This was before the general rule wes ndopled that every
dalict could bo proceoded ngainst criminally.

Such is o short summary of the Roman Law of Delicts.
Viewing it as a substitute for the Criminal Law, we ara struck
at once by & nolable omission. There in no pennlty provided
for the death of 8 free man. For a wound or & hurt not causing
deatl, nn actio dyurim would lie; for the death of a alnve ni
actio damai injurie or lege Aquilia. But for the wilful honicide
of » fres man there was apparently no remsdy. The rosson of
this we lenrn incidentally from the rules as to the wtio quast e
delicto, which was called de ffusis vel dojectia, LI, through the
carelessness of s slave or otherwise, anythiug fell from a house
and caused damagoe, & remedy in duplion was in gencral pro-
vided by this form of setion ; but if theraby o free man lost his
life, o fixed penaity of 50 aurel was tmposed, the rehson given
being that no estimation eould ba forined of the velue of &
fres man’s life. ¢ Cum homo liber periit, demni mslimatio Ron
£t i duplam (quia in homine libero onlla sorporis matimatic
fieri potest) sed quinguagints aursorem condemnatio fit” (0. 9.
3. 1. ).

Tu other cases spparently there was no civil remedy for the
deutls of a relative. Lf there had been it would have been a dis-
tinet exception to the rule that penal ections did net pass to the
heir, nnd would have been mentioned as such. The rule in our
own law prior to the passing of Lord Campboll’s Act, 9 & 18 Vie.
¢. 93, was the same in this respect. The presmble to that Act
commences i—" Wherens 1o netion at law is now meintainable
ngaingt o person whe, by lis wrongful act, negleot, or default,

{n} Fosle, p. 474
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mny have caused the death of noother parson, and it is often-
times right nnd expedient that the wrongidoesr in snol cases
#hall be answerable in damngos for the injury so caused by
him." The Act then provides a remedy for tho beuefit of the
wife, busband, ekill, or parent (1),

The theory of both systoma of Law is Lhat the yaluo of
luman life ia too great to be estimated in monoy. Life is too
sacrod to be afoned for othorwise than by the most severe
punishment. At Rome the life of a citizen was always re-
gorded with peculiar sanetity ; and this may account for the
abrence of any trnoe of the denth fine in the sarly law. In the
Lavitical Law the noceptance of such was positively forbidden
on this very ground ; and in nll probability the same prohilition
waa enforced in early times ni [tomse,

What, then, was the early Homan Law of Ilomicide? We
have purprisingly little informntion on the subjoet. The exist-
ing fragmenta of the XII. Tables nontain no reference to
homicide, though it is etated by Pliny (#) thef, under this
code, the penalty of deaih was awarded for the crime. This
mny, however, only have been a zecognition of the right of
private vengeenoo, as it was provided in the case of a limb
being broken: “Bi membrum rapit, ni cum eo pacif, falio
esto,” It is, however, staied in the Diyest thut the X1I.
Tables provided for the existence of Quastores Purricudii.
" Quaetores eonstituebantur a populo, gqui capitalibus rebus
prmossent : hi appellabantur gumsfores pavidcidii @ quorum
etinm meminit Lex XII. Tabularum.” (. 1. 2. 2. 23).
It may be doubtful whether these “trackers of murder,” as
Mommsen calls them, were aotually in existence at the date of
tha XII, Tables s here stated, but there can be no doubt
that they were appointed at a very early date. They noted as
a sort of polieo, their duties being. to search for and arrest all
murderers ; Parricidinva being npparautly used to denote murder
in general, not alone the murder of & parent or ascendant.

{#) But not for any other parscn.  Reg Osberue v, Ciflet, T, R, 8 Exch. 88,
(&) Hist. N, wviii. 3.

TR
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The appoiutment of thess Questores Parrietdii st be
conmidered the first step in lhe crention of Criminal Liaw at
Rome, us it involved a syslem of judicil inquiry and prose-
cution by the Binte; but as there was in all cases a right of
appenl to the people in eass of capitul condemnation—a right
which would naturally bo very genarlly exercised, the
(lumstores woro ruther iu the position of magistrotes conduoting
a preliminary inquiry, {han of erimiual judges. Whother
their appointment did or did not immedistely put an end to
the system of private vengeance we eannot now tell. At ll
ovents we know that the punishment for homicide in the carly
lnw was death. At n lator peried of the Nepublio it. wos con-
firoation of goods, aund banishment. ITow {he system of enpital
punishment disappeared fromn the penal system of Republienn
Home has been explained by Sir 1L Maine. (1) 1t “was
revived by the legislation of Sulla about 81 s.c. The Ler
Cornelice de sicenrits ef bencfiriis punishied murder whother com-
milted by a weapon or poisoning, aud nlso all sttempis to
wurder.  (Just. lost 4, 18, 5). Under {his law it appears
that accessories were punished na severely as principals. {Uod.
9,16, 7). 'The punishment was either death or banishment
{rquen e dgnis interdictio) (D. 48. 8, 3. B}.

Killing by negligence was not wilhin the Ler Corwefia.
In order to conatitute the offonce of homicido it was necessary
that thero should be an intrution to kill, or at least to inflict &
grievons wound, ¢ Bum qui hominem occidit, i non cevidundi
anime hoo adwisit ahsolvi posse. ¥t qui liominem non oceidit sed
vulneravit ut oscidst pro homicids dammandum' (2. 48. 8.
1. 3.

%.‘he details of the law of homicide were very much like
thess of our own law. Novertheless, ne romarked by Mr.
Justice Stephen (8), * The curious points which Iinglish
lawyers have considered willl 8o mnch care ns {o the noture of
the conpezion nevessary te constitute homieide between the aek
causing doatl and the donth caused by it do not seem to have

(o) Aneiend Low, p. 387, ot e, (#) Hisf. Crim. Lono, i 18,



74 Rtoman Penal Law. [LECT. Iv.

orourred to the Roman lawyers, but ihere nre various passages
in the Digest which state the principal eases in which the
intentional infliction of death was considerad justifisble. They
are all reducible to the oeses of self-defencs, and the arrest or
punishment of eriminals.”

The Criminal Taw of Rome may then be gaid to have origi-
nated in the legielation of Sulla, Prior to this, indeed, in the
singlo cage of homicide, the State appesrs to linve punished as
en offonse against iiself, an injury to one of its members, hut
this did not imply any regular system of Crimingl Law. Nor
was there any permanent Criminal tribunal in existence until
in the year 149 .., the firet Quastio Perpeéna was appointed
Ty the Lot Calpurnin de Repetundis.  This law, however, denlt
only with a political offence, viz, extortion by Colonial Gover-
nors.  Sulla’s legislation, a little more than half a ecsntury
Iater, covered the whola field of Criminol Law. In the muiter
of eriminal procedure he adopted and extended the principle of
the Ler Calpurnia de Repetundis, Il instituted at least seven
Queestiones in nddilion to thet de repefundis, viz. for Iresson
(De Majestate), for Injuries to the person or Imsults {De ¢f of
fnfurits), Tor Murdor {Infer Sicarios), for Bribery (De ambitu),
for Fraud (De Fulsis}, for Embezzlement (De peculets), for
Adultery (e Adulteris). TFrom the sontences of these Courts
there wess no appesl fo {ho people, Their introduction,
properly spenkiug, marks the birth of trus Criminnl Law.
“ From this Sullan legislation,” snys Mommsen (s), © datos the
distinetion—substantially unknown fo the earlisr law—between
civil end eriminal caures in the sensoe which we now atiach to
these expressions ; henceforth o criminal cause appesrs as that
which comes before n bemch of jurymen {viz. n Quaestic), o
oivil couse as that which oomes before the individual Judee.
"The wiiole body of the Sullen prdinances 2s to the Qumstiones
mny bo cheracterized nt onoe as fhe first Ttoman Code after the
XII, Tables, and as the first ¢riminal code specinlly issued at
all.”

{#) Hist. of Roe, bock iv., ohap. 10
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From the time of Sulla forward criminal legislation was
abundant : until, after tho establishment of the Empire, not
only was there a large body of Statute Criminal Law, but
what we would in English Law designate as Common Law
erimina] offences cams into existence; the general rule having
been adopted that anyone against whom an action ez delicte
would lie for firfum, ¢f bongram rapfornm, or fyfurid, might
at the option of the injured person be proseculed criminally

.instead.

Why was it, then, that the Roman Law, which was so
1apid in its development on the ‘eivil side, was 2o slow in altain-

" ing to a system of eriminal jurisprudence Tor this there were,

I think, three main rensons:—(1} The form of governustut ;
{2) The essentially irreligious character of the people; and
(3) Tlhe existenoe of slavery.

In the first place the Republican form of government,
greatly hindered the devolopment of Criminal Law. e see,

_in the history of early linglish Criminal Law, what o large

¢hare the existence of the monarchy hed in its ereation. An
offence against cne of his subjets beeamo an offence agninst
the King himsclf. The extension of the Criminal Taw, nd-
ministered by the King personally or his depulies, strengl.henej.l
and secured the Monarchy enormously, while it gave to his
subjects the blessings of peace and secarity.

The Republican epirit, on the other hand, js very mauch
opposed to the growth of Criminal Taw. It is usually jeslous
of tho recognition of any nuthority for punishment excopt the
pupreme will of the people: and so we find that at Liomse,
during the TRapublie, in every capital case there waos an :'I.P]_)B!.Ll
to the peoplo. The cause was disoussed alwoys in three publio
nssemblies belore it was finally decided. The magistrate who Liad
given judgmont was obliged to appear and defend his senteuce,
and in this manner ccoupied the positien of a publie prosscutor
rather then that of a judge: It was not until the fourtl. mee?-
ing that the question as to ilis verdiet was put. *In this
way,” says Mommsen, ©the Romau oriminal procedure was
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completely void of priuciple, and was degvaded into the aport
and instrument of political parties” {a}). Every great erime he-
came a parly question. The result iz well described by Cicero.
¢ Plura enim mullo, homines judicant odio aut emore aut oupi-
ditate, aut iracundia, nut dolors, aut lstitia, ant spe, aut timore,
aut orroro, aut aliqua permolione mentis, quam veritate, aut pre-
scripto, ant juris norma aliqua, aut judicii formula anf legibus”(4).
A oriminal trial thus quickly degenerated inte a party breil;
and to this, probably more than to auy olher causs, is to he
traced the deoline of the Roman llepublic. Let us hope that
Demooratic government may not produce the sams result with
us. The appeal from a Judge end Jury to *ths Press of the
United Kingdom,” which has now become nsnal in every case
of eapital condemnation, seems to promise us very much the same
result, Tt may have been with a view to checking disorder, and

Dot ag snpposed by Mommsen with the object of putting an end

to vapital punishment, that 0. Greechus in 123 n.o. attempted
to withdraw the cognizance of murder and poisoming from the
popular assemblics altogether and to sutrust it to .permanent
judicial commissions. This reform was nctually carried out by
Sulla & short time afterwarde,

The absonce of any religious element is one of the most
strongly-marked features of the Roman Law ; aud the growth of
Criminal Law was greatly checked by this characteristic. The
first offences which the community es such punishes are nsunlly
what it regards as grievons sins, or wrongs of such & partiou-
larly heinous maturs thaf religion forbids that they should be
compoundad for merely by & money payment. That this wae
50 in the Listory of English Criminal Law appears plainly
from the extract from the writings of King Alfred, quoted by
Bir H. Maine, in the last chapter of his “ Anclent Law.” {¢).

The Romans, on the contrary, ae regards the first olass of -

offences, adopted the cynical principle that it was a matter for
the gods themselves to revengs insults offered to them; and as

{t] Hist. of Reine, book i, chap. 8,
() p. 308,

{5} De Oeat, (. 42, 178}

R
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regards offences ngainst man, they were not restrained by any
religious considerations, except spparently in the one cise of
howicide, from allowing the injury to beatoned forby a money
payment to the person injured.

The third canse of the slow development of Criminal Law
in Bomo was the existence of elavery. Crimes are genernlly
committed by the lowest class of the population, which, in &
Btate which recognizes slavery, is ohiefly composed of slaves;

‘and tlie law doos not as a rule deal with slaves except through

their masters, whe are civilly responsible for their acts, and
who hove ample power of inflicting punishment themselves.
On this acoount the want of a Criminel Law wns not much
felt at Rome, until, under the influence of Christinnity, the
power of masters to take the lives of their slaves was teken
away, and slavery gradually censed to exist,

These were, I think, the moin enuses which retorded the
growth. of Criminal Law in the Roman aystem, and which
rendered the Ttoman Law a marked contrast to modern legal
systems in respect to the relative importavce of its eviminal
znd civil branches.



LECTURE ¥,

EARLY ENGLISH PENAL LAW.

AT the present day, as Bir Henry Maine remarks (a), two
syslems of law divide between them the whols civilized
world—-one is the Reman Law, which forme the foundation of
the legal system prevailing throughout Continental Furope, the
other ia the English Law, which practically rules the whola
new world ns well as the United Kingdom. In my last Lecturs
I briefly elketched the origin and development of Criminal
Law at Rome: I now come to our own system, the history of
which is, in many respacts, even more interesting to the student
of general jurisprudence, and of course much more imporfant
to those who intend to devote themselves to the practice of law
in this eountry ; for our modern Criminel Law has retained
many of the fentures which it exhibited in very early times,
and a knowledge of its histury is ahsolutoly essential in order
to understand ifs principles. Its hislory i continuovs from
the entliest origin of the Anglo.Baxon roce to the presant day.
There was no break st the Norman Conguest es is commonly
supposed. The Norman kings administered the Baxon Law,
and merely took the place of their Saxen predecessors in the
administration of justice as in the performance of the other
dulies of government,
The laws of the Anglo-Baxons were, a3 might naturally be

(#) Eariy antw aul Cwafom, p. 166,
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expected, olmost identical with those of other Gorman tribes;
for the Spxon invaders of Dritnin brought with {hem all the
oustoms of their forefathers, The primitive mothod for the
punishment of erimes with them as with other nations was
merely vongeance. Faoh individual protecled his own rights
and avenged his own wrongs by whatever pewer he himself
poseessed, and in the manner in which he hinwself thought bost.
At this stage of logal progress Courts of Juslico did not exist;
and there ig nothing that we ean properly term Law in existence,
1o rule or limitation as to the right of vengeance except the
powers of the person injured to exact it, and the power of his
enemy to xesist, '“It is,” in the words of Mr. Laughlin («),
“one of the most instruotive lessons in the history of English
Law to trace the growth of the power of government over-the
individua! ; the establishment of Courls of Justice; the gradunal
supprossion of private warfars; the substitution of permanent
kings for temporary leaders; and in the eourse of time, the
pssumption by the king of the *ideal attribules of absolnte
perfection, ehsolute immortality, and legal ubiquity.””

We do not find the fez fnfionis esteblished ns the prineiple of
enrly German Law. In go far as it existed it was only a limi-
tation of the right of revenge. It wag allowable fo inflict
mutilation of one kind in revenge for mulilation of another
kind, provided the punishment was not excessive, but the
grevity of the offence was the measure of the punishment. The
first germ of legnl procedure is hore found in an ez post facfo in-
vestigntion by the community into the act of vengeance whatever
it was, with a viow to deciding whether the revenge token was
ronsonable ar not, aceording lo his test. Thus, by the lows of
lua, it wos provided that anyone who had slain a thief should
take an onth of his guilt, end that in that way he shoull eseape
lisbility for his act. *Qui furem occiderit, debot inveutare
cum juramento, quod illum culpabilem et de vita forisfactum
ocoidisset, et non eolvat” (Tua, 16).

Aud by the laws of Honry I. (really o summary of the

() Faseye on Anglo-Fazon Law, p. 262
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existing Baxon Lows) it was cnacted :—* If anyone kill
another in revenge or sell-defonce, let him tako to himeell nono
of the gooda of the dead, neilher his horse, nor helmet, nor aword,
nor any money ; but in wonted manner let him arrango the
bidy of the dead—hia hend to the west, his feet to the cnst—
upen his shield, if Lo have it and let Lim drive docp his Innce,
and haug {here his arma, pud fo it rein in hissteed ; and let him
go to the nearest vill, and to him whom le shall first meed, as
well as to him who bas socn, lot him declare it, that e may
have proof and make defence nguinst Dis {the slain man's)
kinsmen and friends® (33, § G).

The right of revenge iz lere recogoized, in ihe epame
rnanner as that of self-defence. Liven if the eriminal eseapod
and wag laken by some other person, the right of vengeance
remained, and he wus delivered lo {he relodives for the pur-
pose of exncting it. This is put beyord doubi by a passage
from the Laws of Canute (ii. 58): ¥ Qul murdenm aperte per-
petrabit, reddatur porentibus intevfocti™ (Leyes Euué it 6G)
This system of privnte vengesnce of courss led to lerrible
anerchy. The offender was often ns sirong as, if not stronger
thar, his adversary ; and the arsistance of the kinsmen on cach
side oreated a blood-foud, lasting perhapa for generations, out
of & single crime. Dut in the evolution of law remedy was ol
length fonnd.

The grent step townrds the limitation of the right of private
vengeance wes tho Introduction of pecuniary compositions for
offences. The acceptance of such was originelly, it is safe to
assume, purely voluntary, the offender buying off revenge at
such a price as the person injurcd might choose to accept in
gonsideration of foregoing his right to it.  There is, no doubt,
that in the Drehon Law this system of composition woes atb
first purely voluntary ; and though there is no direct authority
that it wae 50 in the Apglo-Saxon aystem, thero are passagoes in
the Inws which seewn to imply it. Thus, by the laws of Athalbert,
it is provided:—{65) ** If a thigh bo broken, lel Lt be made wilh
12 sh.; if the man become bnlt, then the friends must grbi-
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frate” (). Wo have under the Dichon Laws many instances
of personn wlio Liad sinin others emfenrourivg fo pevstads o
relatives o accept & comporilion, amd aontetines sucecedin g il
sometimes noti#L There iz no donbt therefore that in thal
systenn the decision rested, not with any legal autherity, but
with the partics injurcd or their friends. I'robnlly this wuw
wlso the ensro under Anglo-Saxon law.

When onee {he aysiems of compositions was established
evorything tended to exlond it.  Theinfluence of Christinnity
Ly teaching mildncss nud forbearnncvo; the influenes of the
government, when a seitled governmont wes onee inslituted, js
secking to choek disorder; and finally, the manifest ndvantages,
botl: to the wrangdoer and the injured parties of preventing o
resort to Dloodshed.  Theso considerntions led in time to an
aclusl enforeement of tho systens. The fiesl eximinal legisialion
in England eonsisted merely of an ordinance by the king lor-
bidding the resort to vengeance balore an effurt wns mada ty
oblnin pecuninry eomposition for the wrong.  To enforco this
sommand required nol only the sanelion of publie opinion, hut
also some real nuthority in the sovervign,

When Adfred beld Lhe throne he was sulficiently strong ts
onrry out this poliey, aud lo forbid o resort to vangeauce unless
n olaim for compensativn were first mode. The f(:llovﬁng is
his enactmoent on the suhject 1—

“ Also, we decree that the man who knows his foe to bo
home-sitting shell not fight him before ho asks eatisfaction.

#Tf he linve power to murround and besicge his fue lot him
wrlch him during seven days, and not atfack lim il he wish to
remwmin there. If he wish to sarrewnder and give up his arms
let him guard him unburt thirty days, and sinauice it to his
kinsmen and lis friends (¢},

(@) Thorpe, Anciend Laer, §e., of Evgland, p. 8. Compare 1he provision of the
KI1. Trbles {yuatcd, aste, p. 60}, Si membrum tupit mi cnm 20 paci? tatio ssta.
(%) See ante, p. 27,
() Appureutly with the oljoct of eoabling lbom to aseist in making up {he
required emonnt of cowposition.
]
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“ |7 hio huve not power to Lesiegn him within, lot him go Lo
e enllorman and ask aid ; if he bo unwilling to aid hinm, et
Lim go to the king belore he altaek his foo # (Laies of clifred, § 42,
s § 130 :

This passage is interesting, not ouly &8 shawing the nature
of (he fiue or composition paid, but nlso by its reference to the
posifion of the king in the malter. 1o is not o judge. 1lois
merely o vefereo of the justice of vengeance, Tiiis is probably
the first reengnition in the laws of the necessity of any applico-
lion to the saveraign bofora Hie right of privato vengemnce waa
enforced,  We will see how, from this first beginuing, the king
gradually inereased lis authority, clielly availig Limsell, in
ouder to do a0, of the plea that en wnanthorized set of ven-
gannct wia o violation of his ponee, It was not, howeyver, until
long after the Conquest thot the king, by moans of thiz ples,
atiracted to himself the wiole eriminal jurisdietion, and fnslly
put an end to private warfure and private rovenge.

We lhave in Modern Buglish Law one rula which is pro-
bably o survival of the right of private revenge. One of the
cases meutioned by Alfred in which privale vengenuce was
justifiable, was whera a husband found a man with hie wifo under
vircumetonees which would juslify him in supposing that they
were together for the purposs of committing adultery. “A maon
may fight ‘erwige’ [%. e without commilting war] if ho find
anctler with his Inwlul wife within closed doors, or under one
cuvering, or with his lawfully born dauglter, or with his law-
fully born gister, or with Lis mother, who was given to lus luther
ag his Inwlul wile” (Lawes of Affred, § 42).  Modern Law recog-
nizes the provocution in this ease to a certein extent. Tt trents
the killing of an adulterer talen in tho act in tho same way as
if hie had been killed in a quarrel.  The killing is not indeed
held to be justifieble, but it is laid down that the provgcation
roduces the orimo from murder to monslaughter. (Tlale,
Pleas of the Crown, 1. 486, IL. v. Kelly, 2 C. & K. 814) This
is, I beliove, the only ease in which provocation, other than by
actual blows, is congideved sullicient to reduce Lomicide to

!
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manglanghter, il the killing be  effected wilh & doendly
wenpon.

The compensation which wns paid for hemiside under
Anglo-Baxon Liow was threelold—

{1) The wer, which was the vegular price of o man fixed
sccording to his rank, and which was paid fo his relatives in cose
of Lis dentl. This was purely a persoral valuo estimated acoord-
ing to n. man’s rank nud position.

(2) The lot, also paid Lo the relutives ag compensution for
the exime. This varied according by the nafnre of the wef,  1u
cage of thell, it amounted to the valua of the goods stolen. Tt
wag ulso paid e a satisfaction for an injury lo henenr or
health, or such injuries to the person s inflicled uo poeapiory
logs, ‘I'he ferv is derived from the same root as our modern
word * better.”

{3) The wite, o fine paid to the king ns a penalty for the
breach of his peace.  This, as we shall aflerwards sew, was the
origin of royal jnrisdiction in eriminnl mutters, Thoright of o
person to ba undisturbed in lig dwelling by an act of violence
committed near if, is one enrly reeognized by the law. The
higher the rank the greater the distance to which this right
extends, and ultimately it comes in the case of the sovereign to
include the whole kingdon:.

This eystems of fines is recognized as the sole punishment
for offences throughout the Anglo-Saxoi Laws, unless we con-
sider the primilive revenge, which uwnider certnin conditions, wus
alwaye permitted a punislhiment.

The imposition of the fine in serivus casea waa always dis-
cretionary with the lnjured porly, who might refuse lo ascepd
it, and insiet on Lis right of reveuge. *# If a thief be seized let
him perish by death, or let his lifo be redeemwd wecording to
his wir® (Laws of Ina), In the case of murder the option of
nceepting or refusing pecumiary eommpensation luy will the
nearest relatives of the decensed. The gnilty person was de-
livered over to the relatives, who might kill him or spare him
28 they thonght fit, exacting in the Intter case the customary

2
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fine. This elearly ppears from tho Laws of Ilng Ilenty L
In Clapter LXXI, ©De ITomicidio vel alily maleficils,” the
following possage oconrs:i— .

“#i quis vonous, vel sortilegio, el invultucione, s male-
fieio aliquo, facint homicidium, sive illi paratum sit sivo alii,
nichil refert, quin factum mortiferum, et uulle moda rodimen-
tum gt Reddatur wligne qui fuerft veus fngp’rﬁsu;o;?a‘ pirendi-
fun of amicls inkerfecll, wf corune wisericordiom dut Judivitm
senciat, quibug ipse won pepereif. Bl res in sompellaciono sit, ot
emundacione missveniat, episcopi judicio reservetur. Iit s
benclieio legis ml misericordiom vel eoncordiam perirahatur,
de wera mortui plene sstisfaciat ; et witam, et manbotam, of,
omnnibus rite pacatis, plegios legnlitatis deinceps invenint:
triplex verc loda vel omundacio in sgondis  lujusmodi
sit.”

The tule in the case of injuries not cousing death is next
stated «—* 8i autem insorticatus mon fuerit mortuus, sed cubis
variaciouem vel probabilem ceorporis eontrahat egritudinem,
emendetnr, sapientum antiguis ditfinicionibus, sient acoiderit.,”
In this lafter ense apparently vemgeauce wag not permitted.
Nor was it allowed in coses of homirida by misadvenlure.

When the Monarchy grew in strougth, the King sought
to preserve order in his dominions by cnforcing the accept-
anco of fines, and prohibiting revengs, nuless the injured
person had previously offered to nccept pocuniary componsa-
tion. The extont to which revenge was permitted varied in
different reipns, sccording as the King's authorily prevailed.
'hus, although by the laws of Tenry L. revenge was jusified,
it was forbidden by laws of Die.  The “TLeges Henriel Primi”
were not, a8 I have already stated, a regular code established by
that Iing, but rother a compilation of the existing Anglo-
Sazon Laws by some uuknown author. Consequentlyin many
respacts they nxe more archaie than varlier codes. Thus,
ulthough: they sanctioned revenge in every caso of serious
injury, it wes provided by the laws of King Ina, that if any-
one took revenge before he demanded justice, ha should give
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up what he Ind token to himsell, and pay the demage dens,
wned make ot with xxx shillings.

Tt was not uuti! long after the Conguest, tliat this system of
privata revengme ceased. The Iing's Conrls gradually grew
powerful; and flually, by the Statuto of Marlbridge (52 [Ten. 111
eap. 1), it wna mado o finable offence to exact revenge or enforee
the payment ol compensation in len thereof without the iuter-
vention of 4 conet of Iaw.  That stalule commences by yecit-
ing that * wherens at the time of a commotion late stirred up
wilhin 1his reatm, and also sithence, many great men, and divers
ooty have disdained to bo jnstised by the ing and Lis Chnard,
like ns Loy ought aid wera wont in time of the King’s noble
progenitors, and also in his time, but took great reveinges aml
distresses of their neighhounts, and of other, until they” had
nmionds and fines ot their own pleasure” Tt then yrovides
that “ nono from liencefortl sliall taka any snch revenge or
distresn of his own onthority without awned of onr Court,
theugh be have damage or injury whereby ho wonld have
amends of his neighbour either higher or lower.”  And it
further enacts, © that il any from henceforth take such tovenges
of his own authority, withou nward of the King’s tourk as
Lefore js snid, and be convict {horeof, Lo shall be punished
by fine, and that according to the trespass.”’  ILencefurth self-
redress was entirely forbidden in English Taw, except in o few
specified onses, An injury inflieted in revenge for another is
trented in all respects as if if were an unprovoked trespass.

The prohibilion of revengs, sven glthough il wers ouly
until after demand mades for peouniary satisfaction, necessarily
implied some mosng of enforeing the paymont of fines; lfor
otherwise the offender could by flight entirely baflte his adver-
sary, IHence nrose the system of ontlawry. A person who
rofused to pay the necustomod salistaction, anil sanght safuty in
fight, was declared an outlaw, and thereby punishel for his
oflenee.

Ontlawry was the punishment for non-paynent of fines in
all gystems of law, and forms the conpecting link between
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private Fenal Law and true Chriminal Taw. The sentence
was pronounced b the County Court, which, with the Anglo-
Saxons corresponded to the trihal nssembly of other uations
It wos neccssary that the aecnscd should be oalled nb four
guocessive Courts, and if ho failed to appesr, Le was then
declared an outlaw at the fiftl, Tho effech of the sentence
wos to deprive the outlaw of all rights as regards person or
property. e was roally pleced owfside the faw in every re-
speot. e could Lo killed with impunity by any person who
met lim. 1le lost all his property, moveable nud immove-
able. 1le could not demand payment of fines for any
injury done to him. Ile lost his wergeld, ns the Irishman
logt his homour-price. )

The punishment of outlowry, though originally a means
merely of enforeing the payment of fines, eontinuoed lo exist
long after the system of fines had disnppoaved. I fact it is
theorelically recoguized in onr Criminal Linw to tho present dny,
though practieally it has long become obsolete (ses Blackstone,
Conanentaries, iv., chap. 24).

T'ho imperianes of outlawry as a punishment in early times
mny be estimated by the spaco which i ocenpied in discussing
it in early {rentises on Criminal Law. Dracton, in his work
De Corong, most minntely specifies the reguireicenls neees-
sury hefore sentonos of outlawry can be pronounced ; and
the effeet of such sentence when imposed upom any pevson,
Chapter x1. of thab work denls with outlawry, and provides
in wlat manner an occused person is to be summonod before
gontence of ontlawry in pronounced :—

“When indsed any persen has so witlhdeawn limsolf on
necount of homicide or any ofher erime, by the benelicence and
groco of tho prinee he shall be called to come and woke answer,
and to etand on his defeneo, if there is anyene whé will speak
ngainel him ; otherwiss be is not to be fortivwith ealled without
the suit of someone, beonuse when grave crimes ars charged
agninst an absent defondant, senteuce ix not namally hastened,
but lie is accustomed to bo onlled that he may be required, not
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indeed for punishment, but that he may have the power to
purge himsell, if he ean purge himself, and o legilimnta time
shall be allowed Lo him, namaly five mouths, that ia within the
fifth County | Court) o stand on his defence, aud lo anawer to
the acenser concerning the ctime impmtod to him; but if lie
shouldl not have come within that time, Ta ghall be held to be
nn ontlaw, sineo he does nat ohey the prince nor tha law, and
Lia shnll bo thenceforth declared an outlaw, like him who 18 ont
of ths low, Laughelesman [Lawless-man]” {(z).

Tl then goos on to say that o person is not to be deolared
an outlaw unlees he has been pursued hy some person ontitled
{0 exact Yepurnlion from him :—

« Dub when o malefnctor has taken flight, there ought to ha
someona to follow the fugitive, to speak from sight aud hearing
{hat lie e & fugitive (8), - . . . and let Liim thien stato all the
words of the charge as if the fugitive wers prosent, nnd let

Tim in the charge, and his secusation, add that if he shall see

the person chargod, he shall gpenk against him. DBut fo mnke
tlis Jind of suit lob mel auy one of the peopla he admitied
unless it appertaing to him by rolationslip to purswe him, by
renson ihat he ja of blood and relntionship conueoted with the
glain porson, and in whiel: ense when there are sovernl aceuscrs,
the neorest rolation iw olweys proferred to the more re-
mote.”

1t is tho “avongor of blood” nccording to the langunge of
{he old 1ebrew Linw who alono in ense of murder exn puforce
the oullowry, No substitube wns allowed te be appointed.
The duly of pursuit was sacred. No person ouglt to pursue
to outlawry for another, unless it bo for n person slain, =0 con-
nected by relationship or hemage, {lhat if the nscused party
wore present, an nppeal would lie between them™ (o).

{a) Tencton, Do Legihus dwyline. "' iau's translation, vol. ii. p. 309

(4} Tha oath *' de visu «t andite ? {Glansille, 1 2, v 8} was almlished Tn
Stat, Weat. T, chap. 41 (3 Rl L1

{r) Buackon, vol. i, p- 3.
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. An ontlaw forfeited by his outlawry all Lis rights, * Like-
wige the outlaw forfeita every benefit which lelongs to the
peaco of the King, becsuse from {he time when Lo is outs
lawed Lo earries a woll’s head, so that Le may be killed by
everyone with jmpunity, particularly if he defends himself or
trfkos to flight, ao that his eppture g difficult ¥ {s). o loses
his properly, and forloits *“ everything which is of right or
possession, of right neeruing or likely to acerne, of right
aequired or to be acquired, and all possession in like manner
in the form and mode of possesiing.”

A person outlawed might, however, bo inlawed by the groea
of the Xing, ond admitled to the King’s peace (chap. xiv.).
“But 2 person inluwed Is not restored to anything but the
King’s pence, for the King ecannct grant n paxdon with injury
or danngo to others [mon enim poterit rex gratinm facers, cum
injuria et domne aliorum]. Ile ia therefore not restored to lis
rights of action or property which ho has lost by outlawry ™ (4)
{ghap. xiv.}.

Bucl, apparenily, wns the menner im which personal
revenge for oflences became transformed into n system of
pecuniary fines, the payment of which was enforeed by outlaswry.
Wao have now to ingnire iuto the manner in which the system of
fineg was in its turn superseded by o reguler s}'sterr:; of punish-
ments,

In gonsidering the various causes which led to the disappear-

ance of the fines in our own legal system, we must in the first
place bear in mind that it wes always considered as en indul-
genoa to an effsnder to allow him to escape the consequence of
hia crime by moking e wmoney- payment. Tha Anglo-Saxon
Laws required sn injured person to accept the accustomed
payment in most eases, but this rule waa nover universal-

Thus in case of a second offence by the same person, the

acooptence of o fine was never enforced. ** Af the firet time,”
anys & law of Ethelred, “let Lim make fof to the accuser, and

(o) Thid., p. 339. {8) L., p. 7L
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to the lord Mis wer, and let kim give true dorks (haf he will
Toresfter ghatain from all evil, And al the sccond time let
there ba no otber bof than the hesd ™ {a).

Clertain orimes also, in consaquence of their enormity, were
always considered ineapable of being eompensated for by
money. Thus, the Laws of Cuut declare that “Houscbreaking
and greon, and open thefl, and open-morth, and treason against
o lord are by the secular lnw fof-less ™ (b} The imposilion of
fines had {hmg only a limited range at any time, and many
carnes tended to still further restrict it.

M'he frst of these was the influence of religion. Curionaly
ancugh, Christinnity helped both {he growth and the decline of
the system of peouniary finoe, It assisted ils establishment as
o toitigntion. of thoe terrible eystem of private revenge for
wrongs, Lo ecoept pecuniary satisinetion was alwnys looked
upoen as an act of forbearance. Thie clearly appears trom the
pecount given in the Senchus Mor, of the establishment of the
Tiio fines which T quoted in n previous lecture {c). It was, ns the
commentator iu thet work calls it, “n middle course hatween
forgiveness and retaliation.” Probably the same viow wns
taken by the Anglo-Sazon Clreh, which consequeutly en-
cournged the system. Tut once regularly established, the finos
came to be looksd npon aa o punishment rather than ne the price
of forgiveness; and s moral idess became developed, the
fines appearsd to be in many casos & most inadequate punish-
mant.

In so far as the offence committed was 2 sin, the Church
then discouraged the iden that it conid be stoned for by monay
alons. The passage from the writings of King Alfred, quoted
by Sir IT. Maine (ducient Larm, P. 798) clearly indicates the
growlh of this idea. After this 4t happened that many
notions received the faith of Christ, snd thers were many
synods assembled throughout the earth, and among the Bnglish
vace slso afler they had received the faith of Christ, both of
holy bishops and of their exalted Witan. They then ordained

{1 Thorpe, i 281 (8 Thorpe, 1. 411 {#) ante, p.
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th.ut out of that merey which Cliriat had tanght, seoular lords,
mfl‘: their leave, might without sin 1ake for every misdemd 1].;
bt in money whick {hiey ordained; except in euses of tronson
ngainst o lord, to which they dared ot UBSIEIL any oo
hof\nuﬁe Mmighty God adjudged none fo them that :108];553:1,
Him, nor did Christ sdjwdge any to them whicle sold 1l 1o
dently; and ILe eommnnded that n lord should Do lovad ke
Ilimsel .7 ‘
‘Hera the necoptance of the fue is pluinly regarded ns
primd facie wrong. It is only perwitiod by the Churel in tha

enso of lesear offenoos, and eondemned in Uhn coge of more -

helnous orimes.  The snme iden whinh lpd tho Hebrews to
enudemn fhe neoepianes of o doath fue ns a prievous ain
gendually put an end to the weregeld in England also. ‘

Anctlier enuse for the disappearance of tho fues was the
fystem of frankpledge. By mennm of the latter, Hie imposition
of ﬁm?a wna gradually transformed into o most offeclive police
organizalion.  According to the system of frankpledge, os
ratablished in the 10tk amd Hth conluries, all men were Lound
to combine thowselves in groups of tens, envh of whom was
respongible for the netw of the othors. If tmo commitied an
offenee the ofhiors wero bound to arrost him and deliver him
over to justice, or make good the mischief which the offender
had done.  Kiven to the presant dny there nro remnants of this

systemn in Kuglish Lnw, (hough for conluries il has Lad no

proctical aperation {a).

Thera onn be no doubt, I think, that frankpledge was o
survival of the systom of tribal responsibility for crime which
provailed almost uuiversally at ny onrly stage of legnl progress,
and of which we find in the Brehon Laws the nwost eoniplete
nnd elaborate ende,  There always eoexisted witl this rarpotsi-
bility, sherever it provniled, a right to snrvendor a eriminnl in
liew of being auswernble for his aots; mch, for instuzce, appanre
to have been the origin of the wore deditio ol (he Roman law.

() Bec Atephon’s Mistory of Crimived Lo, | 56,
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The organization of hnndreds and fithings in the Angla-Saxon
aystem originated, in all probability, in this family lahility;
and whou in the progress of sneiety the gradual break-up of fhe
family system took place, fraukpledge survived. The trbal
liakility wne {hus tranafimned infe o systom of compelling the
lundred under penaliy of a fine {0 seck for, arrest, antl prodnce
n erimipnl. The changa wng of course complete long before
Bracton wrote, but the account which ha gives of the mniter
plainly indisates the origin of tha system. The liabilily of the
lithing 1o pay the fine which existed, even though the male-
fnetor wore caught and delivered over to justice, if he were not
flelivered ovor by (e tithing itsolf, shows that it was not mercly
for the defanlt in arrosling him, as it is somelimes stalod, ihat
the fine wns imposed. The necount given Ly Draclon’is so
interesting that it is worth gquoting at Jength. It is cantnined
in chaptoe x, of his work, De Corows, and is ns follows : —

“ W linve spoken of those whn are presont or may bn seized
in an ool of felony done in publie, several persons standing by
and soeing if, as in eoms nseemblies.  But because thero are
goma pereons who forthwith botnko themselvea to flight after a
folony and canuot Do soized, lot {he hue Lo rajsed after them
from vill 1o ¥ill until the malafaclors are enplured, ollierwise let
the whole distriot e nmerced to the King. .. ... But con-
carning tha person who has thus taken to ttight, it will have to
be diligeully inguired if he was in frankpledge and in r tithing,
and fhen the tithing wilt be amerciablie bofore onr fustices because
they hare not produced the wmalefactor for triad, althongh ke has
been capiured aguin by others bhefurchand and delivered to prison,
sinee he has not beew eaptuved and produeed by the tithivg,  DBut
it Iie o out of frankpledge nnd received inta some vill, the
Qistrict of the vill will be ameccialle, unless tho person who has
run awny ought not to be in a tithing or in frntkpledge ; as,
for inslanee, magnaetos, knights, wnd their relations, n clork, a
freeman, nnd such like, according Lo the enatomn of thoe conntry,
and in whicl ease the person, of whose family and livuashold
he may be, will ba table in some parts, and he shnll by respon-
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Ef‘l}lﬂ for them, unless the custom of the country introduces a
different principle, that he onghé not to be responsible for his
hougelinld. .. ... Decanse avery men, whether free or n serf,
either is or onght to be in frankpledge, or in somebedy’s house-
hold, unlesa he be gomebody itinerant from place to place, who
does not keep himself to one more than to enother, or who has
something which swifices for frankpledge, as o dignity, or an
order, ov o [reo lenement, or real property in o ecify. And
according to the Laws of King Wdward, everyone who is of the
age of {welve onght to make oath st the view of fronkpledge
that Lie is not a robber nor will eonapire with a robler; and every
person who lias land and louse, who are ealled * householders,”
ought to be in frankpledge, and also others who serve them who
ava ealled *followers,” for neither ouglt a peraom to repel irom
himself Lis servitor before lie is purged from every chorge of
which he has been previously chargod® ().

But the main cause of the disappearance of the system of
fines from onr Criminal Law was the growth of Rtoyal Juris-
diotiow in eriminel matters. This opens up sucha wide subject
for inquiry that I must reserve what I have to say npon the
matter for another Leature.

ta) Wrmotor, M Eegider Auglir, wol. il pp. 303-30%

LECTURE VI.

RARLY BENGQLISIE ORIMINAL LAY,

B

FPILE distinguishing feature of modern English Criminal Low

ie the fact that the Sovereign is in all eases the proseeuting
party. The (Queen prosecutes every petty loreony, and at the
game lime, by her delegate, the Judge of Assize tries the
offender. Theoretically she is judge in hLer own enuse, &
position which is repugnant to overy privciple of jurispru-
dence.

What, then, is the erigin in Euglish Law of this prosecu-
tion by the Orown in all eriminal matters? The suswer of
Blackstone and the Anulytical School of Jurisprudence is
simply that the King is the fountain of justice, aud that he is
bound 1o see that tho law is enforemd iu the public interest.
Tf this be 80, why is the name of the Sovercign not used jn
eivil nctions P Burely it is as much in the public interest thut
the Civil Taw should be euforced, as that the Criminnl Law
shoull be. The npswer to the gquestion is really listorical.
The prosscution by the Crown first avose not from any
notion of public convenienee, Lut in an entirely difforent way ;
and moreover our Orimingl Law still retains traces of the
manner in which the system originelly grew up.

Every lawyer is familiar with the modern form of an indict-
ment. . The offence is slways alleged to have been committed
« agninst the peace of our Bovereigu Lady the Queen, her
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Urown and dignily.” Until & very recent dnie, an indictment
prepared without this fermal ewling was wholly bad. A vecent
Matute, however ([} & 15 Viet. e 100, s 24}, apocinlly
provides that an Indictmont is uot tu be lheld insufficient in
cemsequence of the omission of the wonls * against the peace.”
Beforo il heenmo Jaw an indictment without these words wos
eonsiderml not 1o charge any offence, no matter how [ormal it
was in evory ollier respeel.  Why was this? Tlie renl reason
was Lhat the averment that overy offence was * agninsl the
peace,” which fu {ime had become n mere furmality, was origi-
nnlly the renl stalement of Lhe erime with whivh the seoused was
charged.  An invesligafion of the iistury of English Criminal
Lnw shows (hat viigivally only n reul vielaiion of the King's
personnl righls was the subject of an indictmont ; and that the
utigin of our present aystems of eriminal procedurs was 1 proveed-
ing to avonge an offence ngainst the King personally, which he
prosecuted in exactly the gatne manner we a private indivi-
dual procceded ageinst one who had wrovged bim., 'The
violation of the Iing’s peace was an insult to him peraonally,
and so was punished by Lin.

In noarly all ancient syslems of law the violation of the
peace of any chief or person of importance is recoguized ns au
offenco. Thus, we find claborate provisions existing in the
Aneient Lrish Inw as to the warginn or # precinot ** of a chief,
and the penalties laid down for any violativn of ita sanelity.
The Early English Laws contained similar provisions {n).  An
act of violence within the ambit of the King's or o lord’s
demeszio wis ab offence against him, in the sums manner ns o
violatiop of neutrul territory ie regurded s an offence by
modera Internationnl Luw, The King’s peace first extended
enly to the purticular place where he heppened to be; nnd
to such ploces as had this special privilege conferred upon
Lthem [#).

*“The King's presence,”

enye Sir F. Palgrave, “imparted

{a) Sre Stephen’s, Hivtory of Criminal Law, 1. 60,
(& frdd. i {note),
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peace, kot only Lo his vesidence, but lo n considershle district
around it.  Threo miles, {hree farlongs, and tlivee nere-brandihis,
ning feet, nine palms, and theee lucley-corns, constitnted the
mystical waling of he verge, which was rockoned from the
town or mnnsion where the Iing lield his Court; winl within
this ambit the protection by royaliy wns to vemain unviolated.
Al eertain timea aned holidays also, the Wing's pence was tu be
ohserveld througlioul the reabn, The woek of the cevemony of
the eoronntion constiluted one of these privileged  periods:
thay aleo reewrred perindieally at the threo grent festivals of
the year, Christmas, 1Baster, and Whiteuntide, being the several
renaons when the King woro his erown iu the grent Conneils of
the respective Anglo-Baxon States or Kingdloms,  Lastly, the
King'sa peaco eould be “given’ by his word and will, by lis
Tt * or by his wyit, or by his seal; wnd the punishiment of
the Lraosgressor wis groatly eobanced if lie violated the gro-
tection thus afforded.  In somo sliires the breach of the King's
penen, or violation, or contempt of the royal authority, inervased
1ho muleta paid by the oflendeor; in others it placed hiw lifo nnd
{imbs ut the King's merey, or exposed him to the dread penalty
of outlawry, reoderiug him guilty of a copital erime, which
was vigited by the extreme rigonr of the Jaw,  Romolime aftee
the Conguest, all these apecial protections wero disused : but
they were replaced by a general proclamation of the < King's
pesco,” which was made whon ths community assented to the
accession of the new Menarch ; and this Grst proclamation was
oonsiderad to be in foree Juring the reminder of Lis life, w0 us
to bring any disturber of the publie tranquillity within its
penalties.  Bu much importanes was attached fo the ceremoninl
et of the proclnmation, that, even in the reign of John, offonces
comuilted during the ivterregnum, or peviod elupsing belween
tho duy ol the denth of the lnst Monurchfind the rvcognition
of his suncessor, wera unpunishable in these tribunals whose
wuthority was derived from Lhe Crown™ (Pulgrave, Rise amd
Progress of the English Commonwonith, i, $84-0],

The original * pleas of the Crown’™ were eitler offorecos
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ogainst the King personally, such oa trenson or coucenlment of
Lrensuro-trove; «or some act of vielence eoinmitted in such a
manmer ns really to amount to a breach of the peace. Theft,
for instance, i3 not found in the list of plens of the Crown
given by Ulanville, though robbery is, as it necessarily invelved
au act of violgnce. Gradually thio system nroes of afleging that
an offence such na theft was committed * ngainst the ponce,”
oven thougl accompanied by no vielence whatscever. 13y this
mesns {he proseoutor escaped the awkword incident which
alwnys altnohed Lo o proceeding by him pereonally, of being
liable to bo challenged by the acoused t¢ o Lrial by combnt. It
was Inidl down that the King shonld not fight, as such o course
would bu beneath his diguity, nud consequently in prosecutiona
by him the nccused ecould not eleim a trinl by combat.

‘.Tha allegation of a viclation of the King's poenco thus
gridunlly became & mera fietitious averment to confer jurisdie:
tion; but for a long time a real distinction was mnde betweon
cases where there wos aud where thers wus not a renl brench of
the King’s peace. Thus in Britton’s Treatise, written probably
in the reign of Edward I, it is laid down in reference to lar-
ocenies, that there are two modes of procedure, either by the
party from whom ihe goods nre stolen or by the King, and it
is stated om belalf of the Kiug that when the wrongdoer has
been euel in form of trespass by the owner of the gooda the
King will not proveed mgrivst lum, even fhough Ais ypreace smoy
hate been broken (a).

The definition of murder given by Lord Coke (3 Inst. 47)
shows n trace of the same idea: * when n person of pound
memory and diseretion unlowtully killeth any ressonable
oteaturo in being aud wader fhe Hing's peace with malics
aforethought, either espress or implied.”

Prolalily also, this idea of a violation of the King's pesce
explaing {he strictly torritorinl limits of medern Boglish Criminal
Law. If an Euglishman makes a coniract with another in

{a} Brittan, p. 118.
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¥rance, it may be enforced agninst im in an Englizh Court,
Tut if lie sleals his fellowecounlryman’s property there, he
cannot bo tried by an Euglish tribunal! The “pence of our
Sovereign Lady the Queen " is not affected by anything which
{nkea place outsido her own territory {7). Thia is not the ouly
fonlure in our modorn Criminal Law whith ie cxplnined by its
historical origin.

The gradual chonge from o syslem of private revenge or
peanninry compensution te & true system of Criminal Law was,
ns I hinve alrendy shown (3), nmterially assisted by tho growth
of the royal power. When once the Bovereign beenms strong
enough to presorve the pence, the reasons in favour of n 2ystem
of fings for the sake of preserving order and putting su end to
blood feuds owwed to exist, and Ones eutirely disnppeared
from eur criminal rystem. Tho proscention by the Crown in
eriminnl matters finally disposed of the system of pecuuinry
compensation. Kkt emphesized the growing idea that punish-
ment, not revenge, was the' abject of the proceeding, for it wua
shvious to any person who look the trouble to consider the
matter that the Bovereign was not really injured in any way,
and that his motive for the proceeding must be more or less of o
mornl or utilitarian pature, In faot, the interposition of the
Bovereign aa & porly, not merely ss a judge, really eflected the
trausformation from Penal Law to Criminal Law iu our system.

It is not mersly a matter of conjeoture that the growth of
Royal Jurisdiction as regards erimes gradunlly transformed oux
eriminal system in the way I have siated, Rayal prosecutions
did ugt at once superseds prosecutions by the parties themselves.
Thig was only o gradual”process. All tiwrough the Midille
Ages, and judeed long aftor that pariod is considered to have
come Lo a close, two systems of prosecutious for crintes conlinued
to exist side by side. Either the party aggrieved (o his relntives

{#) This ta the gennral ruls, bot thore are a faw statutory exceptions,  ‘Creneon
{26 Hen. ¥1I1. ¢. 1), murder (24 & 25 Vie, ¢ 100, o, 8, ond higamy {24 & 26
Vie. €. 100, 2. 57}, il committed abmnd by Dritih subjects, are indiclable in
England or Ireland,  8ec Bteghen's History of Friminal Lawe, i, LD, of peg.

(6} Sao ante, pp. 81, B2,
H
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in case of hin denth) might iustitute & procesding (e} which
wns called an appesl, or, if he failed te do so, the Severeign
might toke up the matter and prosecute for the violativn of his
penee.  (radunlly nppeals Leeamo rarver nnd rover, and at last
entirely obsolete; bat they were vol formally abelished until
the year [819 (5). As long, however, as they codfinued to exist
they relnined oll their primitive” charncteristica. The necused
hind the option of a trial by Lattle; and lis could componnd with
his nccuser by the payment of a poouniary fine. When the
King prosceuted, both these barbarous incidents disapponred.
1t was laid down by Dracion that the Xing did not give wager
of battle; and it waa obvioualy still more bencath his dignity to
muke & bnrgain for the life of a malefuctor. As then wo find
that where the Xing did not prosecule, the acceptance of pecu-
niary compensation was always allowable, and when he did, it
was not, we may sufely nssert, that tho cause of the disappear-
nnce was (e fact of the Crown proseouting in nearly every case.
The history of this syetem of appeals is both interesling and
ingtructive. 'When DBlackstone wrote his Commontaries appeals
were not ontirely obsolete, and in Lis fourth volume he gives a
ehort account of them. ILle defincs an appeal as “ an acen-
salion by n privele subject ngainet another for some leinous
crime, demanding punishment on account of the partienler injury
suffered, rather than for the offence against the public™ ().
“The clief chjeot of an appenl at all times,” he further
states,  was to compel the defendunt to moke e pecuniary
compensation. For when the verdict in an appesl wna given
in favour of the appellant, ho might insist upon what terms he
pleased a8 ihe zensom of the defendnnl’s life, or a conimutation
i the seutence ' (¢). An appenl was in reality & survival of the

{g) It in kcarcely neeeseary to point out that our modern privale proscentiota
liave nothing to do with the mpeirnt ' Appeals.” In private, as well an in public
prewccutiona 1he Crowe is formaily the prosecuting party.

{8) 60 Una. 1EL. ¢, 48,

{r) Fammentaries, iy, 312,

{d) Ifad, 310 [nute).
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primitive mode of redress by rovengo or pecnniary satisfaction.
It correaponded exncily to the penal nelionof the lloman Law.
It had very little rosemblanes to & eriminal prosecution in the
maodern apnse of the term, being rather skiu Lo an netion of tort,
In cases which were not capital ench as nseaulta tho right of
appeal indeed actually merged in an retion of tort for damages,
bt this did not take plaen in the vage of murder, or more
serions offences, ench as minyliem or robbery,

The accountz given in the older authoritins of appenls for
murder lonve no doubt whalever thal they took their origin in
the primitive ouslom of vengeance of bland. The right of
exacling vengeance was a privilege as woell az a duly, sud
oonferrod by Englisly, in the snme way as by primilive ILebrew
T.aw, upon the nenrest relalive of {he decensed. < If thore be
nnyone who would seok vengeance of the death by appent
of felony, let the male, of whatsoaver age ho be, B recsived
before the female, nnd ithe next of blood before ous more
remote ™’ {a).

The execution 6f the sontemoe too was lelt to the relatives
of the murdered man. Blackstono fells ua that it was an
ancient usage whicl lasled until the reign of Ilenry 1V, for
the relatives of the slain to dreg tho eppelloe to the placo of
oxeculion. This was manifestly a survival of primitive usage
when the avenger of blood slew lhe murderer withont any
formal trial whetscever.

Originally the right of an injured party to an apponl had
priority to the Jing's right of proceeding by indictment.
The appeliant, however, was obliged fo sus within a year and
nday., llins the lows of Bdward L provide thal:— As to
larcenics nnd robberies commitied in time of peace, where the
offenders were not freshly pursued, the owxners of the things
shall have their suit by appeal of felony within the year and
dny, as in other felonics; but afler thai {ime their right of
appesal shall ceaeo, aud the suit shall bo ours. Tt ia equally so

a) Briiton, liv. 1., chap. ii., & 7. Bee alao Brocton, Pe Lrgibaa dwpline, vol, il
g i ]
T 309,
H<
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within {he year and dny, if no other sult in commenesd, and se
in ol manner of felonies. And if {he demandants bring their
suit in form of trespass, they ahall be heard, if they Lave not
lLefore commenced their suit in form of felony, in which caso
they cannot, by withdrawing from their suit, deprive ue of
ours. Tbut where they have sued in form of trespass, althongh
our penge muy have been broken, wo will net prosecute”
{Brition, bk. 1., ch. xxv., 8. G).

Previons to the statute 3 Hen. VII. cap. i. no person was
over put on lia trial by indictment at the suit of the King
until the year and {he day had expired. And this appears to
Juve heon 1l origin of the curions ruls in our law that a man
cannot bo indicted for murder, nnless the death of the victim
has token place within a year and a day of the date of Lis
receiving the fatel injury. The statute which emaclod that
indictiments at the suit of the King might immediately be
Troceeded upon, end, before appoal brought, fully recognizes,
howaver, the right which the heir-at-law had at Common Law
. to bring an appesl for the death of his ancestor, and prevent
the acquittal of the appelleo from being an effeclual bar to the
guit, though apparently s deeision of the sppeal in favour of
the appelles w28 o bar to o subsequent indistment. The
appellee was deprived of his right of trial by Vattle if thers
existod n viclent presumption of his guilt, as if in an appen! of
death, a man were laken with a bloody knife in his hand.
(Staunford, Pleas of the Crown, bk. iii. o. I3. p. 178), In
Bracton's time these presumptions lod to immedinte exooution,
but in the time of Btsunford they were only leld to oust the
defendnnt of his wager of battle, nnd to compol him to put
himself upon the couniry, ns if he were accused by the King,
or by o persan, puch a8 a worman, or infant under fourteen years
of age, who in consequence of physical inflrmity was unsble to
woge battle against the appellee.

In the cnse of mn sppesl the right of pardening always
rested with the appellant or plaintiff, not with the Crown. In
fact it is distinvily loid dawn in several eases that the Crown
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had no right of pardon.  In the fifth yoenr of Iilizaliell’s reign
in a ense of Stronghborengh v. Bigyor {Moore, 571}, an appeal
was brought by a wifs for the murder of her hushand, The
appellee was found guilty of maoslanghter only. The question
in tho case wus, whother the genoral pardon could pardon the
burning in tho hand, nnd, snys the book, it wua ngreod that {he
Queen could not pardon it, and that the pardon could not
oparate thercon, beeause it was at the suit of the parly.
Wherenpon the appellee compounded the prosecution for forly
nmarks {gee 3 Peera Williames, 453).

From the timo of Elizabeth irinl by appeal became practi-
cally obsolote. Two cnses nre mantional as having beeu tried
in the reign of Charles L., bul altor thal reigu there were nona
until at the end of the eighteenth century the praclice wna
revived by some anliquarian lawyers, who were possilly stimn-
lated thersio by the publication of Blackstens's Commentarics,
the flrst edition of which was published in 1766. At cll eventa
wo find that in the year 1770, an appenl was brought by one
Anne Bighy agoinst Matthew Kennedy sod 1'atrick Kennely
for the murdor of lier husbond. The case is fully reported in
Otk Burrorwen, at p. 2643,

1“‘I'he following case of Dighy ngainst the two Kennedyes,”
saya e reporter, * is of 8o peculine & nalure, and upon & subject
which oceura so vory scldon, that I have been intentionally vary
minute and circumsteatiol in desoribing the metliod and form of
prooceding in it; as I conceive that it may not only be an
smusement o the curiosity of some renders, but may nlso Lo
useful as a precedont, and sava {he trouble of searching into
rule-bogks and records, whienever a future appeal shall happen
to be bronght. . .. As it is only a vindietive nelion, the pro-
ceadings are on the ciril side of the court, and not the erimiual,
though the defendnnts ars pursusd not only oriminnlly, but
even capiially.” -

The case resulted in the escape of the defondants upon &
technical poind, and there waa no farther attsmpl to revive the
practico until the yeor 1818, when the lnst instanco of this
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antiquated proeedure wns tried in our courls. Une Abrahnm
‘Thornton had been tried on indictment for the rape and murder
of a girl named Ashforl. Though a strong case was ninde

againet him he was acquifted, owing 1o n flaw in the indiet-

ment, but as this was no bar {9 an appeal an altempt was
made to bring him to justice hy means of Lhis form of action.
The énsa is fully reported in 1 Baruwall § Aldersonds Reports-at
prge 405, The eldest brother and heir-at-law of the murdered
girl wna plaintiflf or appellant in the suit. The fullowing is a
ghort eketel of the prosesdings 1 —

The nppetlen (Thornton) having beer bronght into court and
placed at the bar, claimed Ly his plea the vight of trial by buitle.
Ile pleaded as follows. ** Not guilty; nnd I am ready to defend
the same by my body.” And thereupon taking his glove off,
he threw it npon the floor of the eourt.  Lhe appellant (Ashford)
then put in a plea in reply stating sirong cirowmstances of
guspicion egninst the appellee with a view to depriving him of
this right. Thia plea set out all the faots of ihe ease, which
appear npon the statement to liave been nimost conclusive of
guilt. It coneluded ns follows : —

« And this, he, the said W, A. in ready to verifly when, where,
and in auch manner as the Court here ehall dircet and award ;
wherefore he proys judgment, and that the said A. T. mny not
le admitted to wagoe battle in this appenl ngainet him, the said
W. A The Court overruled this pler, and decided thet the
appelloo was entitled to hie wager of baltle and that he eould
not be ousted of this right unless thero existed such great and
violent presumptions of guilt as would admit of no denial or
proof to the contrary. ¢ The general law of the land,” said
Lord Ellenborough, C. J., “is in Iavour of the wager of Liattel,
and it ig onr duty to pronounce the law as it is, anl 1ot as we
may wish it to ba. Whatever prejudices therefore moy justly
exist against this mode of trial, still asit is the law of the land,
the Court must pronounco judgment forit” {1 B. & Ald., p. 460),

“Thie mods of procecding, by oppeal,” says Mr. Justics
Bagley, “is wimsual in onr law, being brought, not for the
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benefit of the publie, tmt for {hat of the puaty, and being n
privats suit, wholly vpnder bis eontrol. Tt onght (herefore to bo
watchod very narrowly by the Court, for it may fake plare after
trial and eeqnillel on an indictment al the suil of the Ning;
and the exeenlion under it ia ontively nf tlie option of the party
suing, whose sole objeet it may he to obtnin a peenninry satis-
faction. Ouo inconvenisnes altouding {his mode of procecding
is, tlat the party who institutes i must bo willing, if voqnired,
to sleke lia life in support of his accusation. For the battel in
the right of the appelles at his vlection, uvless he be oxoluded
from it by some violent presumplion of guilt existing ngainst
bim” (1 B. & Ald., . 457).

The “ineonveniengo aftemliug this mode of proceeding
waa [ully ustrated in this the tast instauce of it, for tho nppel-
lant deelined the issue of battle. Whereupou the Courl gave
judgment that the appelles should go withont day, rod & man
who in sl probability had been guilty of a foul murder cseaped
soot-free.  In the following year the procedura by woy of
appenl was wlholly abolished by Aot of Parlisment (79 CGeo.
I1I. eap. 46).

Nolliing illustrales so forcibly ihe slrong comsorvnlive
instinct of our law as the theoretieal eomfinuance, until the
progent century, of this system, with its barbarous accompani-
ments of trinl by battle and pecuniary compositions for erimo.
It is astonishing how Uttle slteration there was in English
Law between the times of Dracton amd Bluckstona; less
probably than thers hns been during the last hundred yewrs,
and this ia true alike of Civil and Criminal Law.

True Criminal Law arose in England, as wo have seen, in
proceedings Ly the Bovereign to avenge perronal wrongs le
himeolf. Dy the fction of n viclation of his peace, whenever a
crime was committed, the Crown was ensbled lo proseculo every
offender, and in time it became the usual rule 1o do so, whether
there was any real breach of the peace or not. But just ns the
procodura by way of appeal reinined to ilie last the main fantures
which originally distinguished it, so onr modern Criminal Law
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retains in many respecta, avon to the present day, tracos of ils his-
torical origin. The test, for instanvce, whether a libel is a eriminal
offonce is elill whether it fends to proveks o brench of the
peace (a). If it does not, it only gives rise to a civil action for

damagea; but if it does, even though it is not communicated to’

nuy third porson, but is contained in a lebter nddressed to the
person defamed, it is o matter for indictment, the ¥eory of the
law being that it tends in that ease to provoke o breach of the
peace an much as if it were publisbed (6).  Lor the same reason,
tho truth of {he libel is no defence to an Indictment for pullich-
ing it, although it is an enswer to an netion for damages. **The
greater the truth, the greater tho libel ™ ia the rule in criminal
matters ; and with good reason, for n defamafory statoment
eortainly tenda all the more for ite truth to provoke hoslility !

There wre many other rules of Criminal Law which secm to
us go naturnl that we oan sosrcely conceive them otherwise, but
which owe their origin, na n maiter of fnct, to the recidental
viroumstance that the Crown proseentes in all criminal cases.
For instance, the general rule of English Law is iliat there is
no prescriplion in criminal matters—no limit of time within
which offences whethar heinous or trifling must be prosecuted (c).
This rule seeme to us now so naturnl, that wo are almost in-
elined to trent with ridicule any propesal to iutroduce & poriod
of preseription into the Criminal Law; yet when we come t
think of it, thera does appear to be some unreasonablensss i
allowing & man fo be prosecuted for stealing an articls, when
the arlicle itself oould not be recovored from him in n civil
aotion. Mdst writers npon jurisprudence advocate a rule of
prescription, ot least o8 regards lesser offeucea (d). And in

(7} Bee Reg. v, Adams, 22Q. B, D. 66.

(9 Bee 224 B. I} at . 68,

(¢} Curioualy cneugh ikere is & slatutory exceplion to thiz rule in the case of
treamom, Eronoputions for tzonson muat be rommoieed within three soars from the
commission of 1he offence, unless the tresson connists of o designed assassinalion of
tho Sovercign {7 &£ 8 Wm. m. ¢ 3), -

{#} Bee for indance Bentham, Principler of Feagl Code, chap. dii., and Bwtauld,
Conrs de Code Final, Leqon 26,
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nearly every rystem of Criminal Law, except our own, the
principle of preseription is adopted.  According to the Romon
Law, no erime could be prosecutad more than twenty years after
its ecommittal, and there wers ehorter pericls of preseription in
certnin eares.  Acoording to the I'tench Tennl Code, the peried
it fixed ot ten years for crimes, throo years for 4¢fits, anl one
year for confrarentions [Arvta. 037, G35, and G40).

The nbsence of o rnle of prescription in our Criminal
Law is duo aitogeilier {o a rignrous application nf the muxim,
“auntbon tempua oconrrtd regil’’ No time bars the King in seek-
ing for & remedy against his subjects. The moral nspect of the
questiou had apparontly nolhing to do with the matter, for we
find that in the case of appeals there was a striol himit of
o year and a day, within which the snit shiould be fnstitujed,

Agnin, the right of pardon as o prerogative of the Crown
took its origin historicatly in the fact ihat the King waa
supposed to be injived by a erime, atd oould thersfore waive
his remedy. ‘Thore was no right of pardon vested in the
Crown in the ease of an appeal.  * On an indietment which is
ut the suit of the King,” snys Dluckstone (), *“ the King may
pardon and romit the oxecution; on an appeal which is sl the
suit of & private subject, to make an ntonomnent for the private
wrong, the King car no mote pardon il than he can remit the
damages reovered on an action of Lattery.” The right of
perdening in the case of an appeal rosted with the prosecutor
not with the King. *“As tho King by his pardon may fruslrate
an indisiment, 5o the appellant by his release may diecharge an
appeal ™ ().

The curious offence of eomponnding n felony in onr Law
appears also to bave originated in the system of Royal proseou-
tions. If s man forbears to prosecute n thief, upon being
restored his own goods ngain he i in the aye of the law guilty
of a eriminnl offence, punishable by fine nud imprisonment,
though fow would consider him guilty of any moral delin-
queney. Itis no offence to compound a misdemeanour ; and such

{#) Commentaries, iv. 316, . % Thid.
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a oonmee is froquently astunlly ancournged by the Judgo befere
whom ihe enso I3 being triel.  DBuat misdemonnours are of
comparatively reeent originin onr Criminal Law : feloniea were
the erimes first recoguiznd, and heing offences against the King
persanally, to eompound a felony was to pravant the King
obtaining (bo rodress Lo whish e was enlitled for the broash of
lis peaca, very loynl subject wns bound to assist him ie
obtaining such redress. **To observe the vommission of &
fulony without wsing any endecvours to appreliend the offender
is & misprision” (1 1lale, P. 0. 431), whioh was & wrong
to the Iing, just in the eame mucner as misprision of ireason
or concealment of treasure.trove.

The dootrine of Iinglish Crimninnl Lnw, ns regards the
eouscnt of {he injured person to the act charged, probably
arises in lhe same way. It is ne defence to a proseeution for
murder that the deccased sgreed to take iho risk of, or even
vonsented to, his own death. Thus, if bwo mon fight a duel, and
ona kill the olher, Lo is guilty of murder; and it'hns been said
that if two perscnn agree fo assist each other in commilting
nuicids, and oue survives, be is guilty of murder (&, v. Dyson,
R. & K. 593). Tho bresch of the King's pence, not the
wrong dono to another person, is the gist of the crime, 8o,
also, suicide was counsidered in the old law te be felony, and
involved forfeiture of goods (Hawkina, P. C., chap. 27). Even
in the case of an assnult, if the nct amounts to o breach of the
pence, the conzent of the person mssaulied in no defence to the
indietment.

“ Whatever may be the effeot of & consent ina suit between
party and party, it is not in the power of any man te give an
effectunl euneent to ihat which amounts tn, or has n diroct
tendency lo crente, & branch of tho peacs, 8o 0a 16 bar a criminal
proseculion. In other words, though & man may by Lis cousent
debar hirself fromr his right to mnintain a civil action, he
cannot thereby defeat proceedings instituted Ly the Crown in
the interesis of {he public for the maintenancs of good ordor ™
{ per Hawkins, J., The Qureen v. Coney, 8 (b 1. 1), ot p. 633).
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It would bo easy to mulliply instances showing the effect
which the history of our Criminnl Law has hod upon its
existing ductrines.  Ii is impossille to understand thiy, or
indead any branch of inw, without some knowleigo of itz
history and origin.
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meening of term, In Romon Law, 62.

DU BOYS:

Iintoire du Droir Oriminal des Peuples Hoderenes, quoted, 52,
NUBHTHACH MAC UA LUGAIR:

the royal poet of Erin, 18.

EDWARD I.:

laws of, ns to appeals and crown prosccutions, 99.

ENGLISH CRIMINAL LAW:
privata vengeanee provailed in, formerly, 0.
outlawry still theorctieally recognized by, 86.
distinguishing featurc of modern, 93.
territorial limits of, 96.
ERIC FINE:
aceount of, in Ancient Irish Law, 22.
parallel to, in Roman Taw, 28,
levied on relatives, by Brehon Law, 29.
ETHELRED :
laws of, quoted, 89.
EX0ODUS:
Dook of, quotod, 44, 49, 60,
EWALD:
hin history of Yerae,l quoted, 41.
his antiguities of Teracl, quoted, 43, 44, 50.
FAMILY:
origin of lisbility of, to pay Eric Fine, 20.
how relensed from this remponsihility, 30,
FATE OF THE CHILDREN OF TURENN:
story of, 25.
FITZHERDERT'S ABRIDGEMENT :
1eferred to, 6.
FRANEPLEDGE : :
account of eystem of, in Anglo-Saxon Law, 00.
FRENCH PENAL CODE:
rule aa to presciiption in, 105,
T
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FUIDHIR TEXANTS:
position of, under Brehon Law, 38.

FURTUM MANIFESTUM :
importance of, in history of Penal Law, 67.

GAIUR:
his Institutes quotad, 61, 08,

GEIMAN LAW:

in nncient times, aa to offances, 79,

GLANVILLE:
‘hia ligt of '* Fleaa of the Crown,"” #6.

GRACCHUS :
his attempted reforms in Criminal Law, 76.

HEBREW LAW:
non-progressive churacter of, 40.
leading iden of, 42.
as to murder, 43.
a8 to daughter morrying out of tribe, 31.
resoct to citica of refuge, whea allowed by, 46.

compensation for lesser injurics allowed by, 49,

private property recogmized by, 49.

ns to snccession to property, 50.

s {o theft, compared to Roman Low, 50.
as o parcotal rights, 51.

HENRY L.:
laws of, ua to killing in revenge, 80,
Inwa of, as to punishment for murder, 84,
HISTORICAL METHOD :
’ atlvantagen of, 8, 4.
errore to be avoied in, 7.
HOLMES (0. W.}:
his Common Late referred to, 6, 7.

IIOMER:
reference to death fine in lied of, 10,
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HOMICIDE :

punishment of, according to X1L Tables, 11.
Brohon Taw, 22.
——————— Mcbrew law, 42
Mohammedan Law, 53.
Roman Law, 72.
Anglo-Baxen Law, B3,

HONOUR-PRICE :
in Axncicnt Irigh Law, 23,
lose of, for crimes, 36.

ICELAND :
aceount of outlawry in, 14.

INA -
Inswe of, veferred to, 6, 79, 80,

INDIAN SUCCERSLON ACT:

ite application to the Jews, 41,
INDICTMENT ;

form of, as indicating ita history, 94.
INJTURI1A :

definition of, according to Gaius, 61.

naturo of netion of, in ltomen Low, 70.

ILBERT (MR. (}. P.):
his artiele on Indian Codification queted, 41.

INTENRTIORN :
fins for, undar Brehon Law, 32,

INTERNATIONAL LAW:
Comparison of, with Ancient Private Law, 34, 04.

IRELAND:
valua of Brohon Laws in stwdy of history of, 17,

JEWS:

Iaws of, characteristics, 40,

tenacity of, #s regurds their ancicnt costoms, 41,
JOSHUA :

Book of, quoted, 46, 50,
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JUDICIAL PROCEEDING :
firet gorm of, 12,
ahsence of, originally in Jewish Law, 44.
first truce of, in Jewish Law, 46,

JURIBPRUDENCE :
disndvantagea of the analytical method of studying, 4.

JURTINIAN:
inetituten of, gquoted, 63.
KING :
judicial functiona of, how fnr recognized by Drehen Lew,
27, a2,
position of, in administrution of Early Saxon Law, 82.
vrigin of his jurisdiction in criminal maticrs, 83,

EING'S PEACE :
technieal use of term, origin of, 33.
recagnized in Brehon Law, 34.
real origin of royal jurisdiction in criminul matlers, 84,

EQRAN:
provisions of, as to murder, 64,
identol hoawicide, 54,

LAUGHLIN :
his Fssaya on Anglo-Haxen Law queted, 79.

LECKY :
his History of England in the Eighleenth Century quoted, 21.

LEGES CORNELIAE:
real origin of Criminal Law at Home, 57.
de riceariin, 73,
different guestiona established by, 14.
LEGIR ACTH) BACRAMENTI:

of Homan Law, 29,

LEVITICUS :
ook of, quoted, 43.
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LEX AQUILIA:
as to injuries to property, 66.
LEX CALPURNIA DE REPETUNDIS:
ita importance in the MNistory of Romen Criminol T,
67, T4,

LEX SALICA.
denth fing recognized by, 1L
LIBEL:
Roman Law of, 70,
when n eriminul offenee, according to Modern Knglish Lo,
1M,

LORD CAMPRELL'S ACT :
preamble guoted, 71,
MOHAMMEDAN LAW:
as to death fines, 29.
previsions of, na to crime generally, 61-55.
punirhment for thelt by, 54.
digest of, acconling to Imnms, 54,

MAINE, {Sin Hrnnt):
Lie Ancient Law referred to, 8, 87, 77, BO.
Early Law anil Cuetom, 13, 14, 78,
Ferly History of lnstitutions, 16-34,

MALICE :
menniong of, in Eoglish Criminal Law, 63.

MARLBRIDGE: BTATUTE OF,
referred to, B5.

MASTER:
liability of, for nogligenco of his servant, origin, 4.

MUOMMBEN :
his History of Rome quoted, 57, 74, 76.

MOBAIC LEGISLATION :
ag regorda mander, 44,



118 Indez.

MOYLE -

hia account of private vongeance in Ancient Rowman Lnw, 8.

originel meaning of tern peena, 11,
——srum—— potion of injuria, 70.

MURDER (esr Homicide).
NOXAE DEMTIO:

origin of, in Romnn Law, 6.
tracos of, in English Low, 8,

NOXAL ACTIONS:
in Romnn Law, origin of, &§.

NUMBERS:
Book of, quoted, 42, 44, 48, 47, ).

ODLIGATIONES EX DELICTO :

ratare of, in Roman Law, 62-835.

OBLIGATIONES QUASI EX DELICTO, 65.

ORTOLAN :
Isis Fistoira de In Lagielation Romnine reforred to, 60.

OUTLAWRY :
the firet punishment imposed by seciety, 13, I7.
recognition of, in Brelwn Lawa, 35.
in Angle-Bexon Laws, 8G.
Dracton’s account of, 87,

PALGRAYVE {8 F.):
his Rits and Progress of the English Commemeeatth quoted,
5.
FARDON :
right of, in case of appeals, 100
crigin of king's right of, in eriminal maltors, 106,

PATRICK {8airt):
account of compilation of Senchua 3ar by, 18, 19.

PECUNIARY BATISFACTION :
substituted for revenge, 10, 80.
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PENAL ACTIONS:
in English Law, 1.
in Boman Law, 53.

PENAL LAW:
distinction betwoen it nod Criminal Law, 1,
ryatema of, cumpnred, 7, 8.

T'ENAL LEGIBLATION :

primitive ideas aa to, 38.
TENTATEUCIE :

ita logul anthority amoeng tho Jews at the prescnt day, 42.
PERJURY : ’

not o crime accordiag to Bomna Law, 59.

PERAIA :
law of, as to munler, 29, 53.

PLEAS OF TUE CROWN:
what wero such originally, 86.

PLINY:
his Natural History relorred to, GO.
PENA .

original weaning of term, 14,

POLLOCK (BIR F.):
his theory sa to techuical use of ™ King'a peace,” 32,

POSTE :
his edition of Guins referred 1o, 12, 67.

PRECINCT :
vielatien of, forbilden by Trehon Law, 34.
annlogy to Uhis rule in Angle-Bagon Law, 94.

PRESCRIPTION:
abacnes of role of, in Eaglish Criminal Low, 104,
rula of, according to Fronch Low, 105,
—————— lloman lew, 104,
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PRIVATE REVENGE:
earliest method of punighment, 8.
prevelence of, among the Jews, 43,
prevalence of, among the Anglo-Saxons, 80.

survivel of aystem of, in Wodern Eoglish Criminal Law, 82,

prohibited by Statute of Marltridge (ses Retaliation), 85.

QUESTORES PARICIDIL:
eatoblished by the XT1. Tables, 72.
importanca of their uppointment, 73.

RELIGION :
its influence on law, 40

RETALIATION :
the rule in sl} eatly societice, 8.
aceount of, in the Senchus Hor, 19,
how far recagmized in Roman Law, 28, 61,
enjoined by Helrew Law, 43.
allowed by the Koran, 52.
how regulated by Early Germen Law, 79.

RICHEY :

ROBBERY:
aetion for, in Roman TLaw, 66,
——- why instituted, 70

ROMAN LAW:

noxal actions of, 5.

- gompared with Tebrew Law, 50.
alow devclopment of notion of crime, in, 56.
non-religious character of, 5%
mensure of domages in, 64.
history of actions of theft in, 66.
analogy to English Law in case of theft, 68,
gevority of, as to debt, 69.
of homicide, 72.
enuses of elow development of, Criminal Law in, T,

his introduction to the Brehon Laws quoted, 17, 22, 24, 32.
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ROYAL JUSTICE:

gem of, in Brelion, Lawa, 33.
urigin of, in English Law, 93.
S5AGA OF UISLI TEE OUTLAW : »
quoted, in reforence to outlawry, 14,
SAMUEL:
story of widow of Tekoah quoted from Mnok of, 43
y 43,
BANCUTUARY :
no right of, according to Hobrew Lasw, 45,

BAXON LAW (see Anaro-Saxon Law).

SEMITIC RACES:
their tenacity of ancient customs, 42,
SENCHUS MOR:

account of, 15,
character of itd contents, 20.

HINZ:
how fur punished as such, b
th, by Roma: 1 imi
s o e n and English Criminal
punishment of, by Anglo-Saxon Law, 89.
SLAVE:
origin of master's linbility for act of, 5.
SLAVERY :
influenco of, i tardi imi
e n retarding the growth of Criminal Low at

SOVEREIGN (sez Krxo).

BTAUNFORD :
his Fleas of the Crows veferred to, 100.
BTEPHEN (S ). Frizrames)

his Ifentory of Criminal Lo

i 19 reforred to, 2, 9

Digest of ditte, 7. S
K
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SUCCESSION :
low of, amopg Jiews of Aden, 41.
in Hebrew Law, genernlly, 50.

HULLA :
hin legislation on criminal matters, 57, 58.
prneral aecount of, 74.

THEFT :

punichment of, how regulated by Romnn Law, 12, 66.
hew regulated by Ancient Irish Law, 31.
e how regalated by Mebrow Law, 50.

cnmparinon of Joman and Eoglish Law of, 68.

TORT :
Mistinction betweon, sl crime, 47,
different view of Ancient and Modern Law respecting, 60.

TRADITLON :

its influence on the dovelopracent of Mohemmedan Law, 52.

TRIAL:
arigin of, in Hebrow Law, 47,

{ 8ze Judicial investigation.)

TRIBE:
liability of, for acta of its members, 30

TRIBAL ASBEMBLY :
fixing of finea by, 12.

TURE1SH PENAL CODE-
provisions of, an to theft, 54.
————— 8 }o murder, 5

TWELYE TABLES:
provisions of, regarding homicide, 11, 72,
regarding bodily injuries, 28.
general character of, 59, RO.
eetablishinent of Questores Paricdii by, 72,
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YENGEAKCE OF BLOOD :
among the Jews, 43,

YICARIOUS LIABILITY :
origin of, 5.
WAGER OF BATTLE:

natnre of, 98,
when aceused weas doprivod of hia right te, 100,

WER:

nature of, under Anglo-Saxon Law, 83.
WEREGELD :

causy of disappearenen of, in England, 90.
WITE:

mture of, according to Anglo-Baxen Law, 83.
WITNESSES ;

two nerossery nccording to Ilohrew Law, 47.
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