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‘A DIGEST

THE CRIMINAL LAW.

PART 1.
- PRELIMINARY.
. EXPLAWATION OF TERMSY. | CHAP. IV.—PanTiEs 10 THE CoMuIs-
. . CHAP. 1 —-PUNIS{MENTS, BI0¥ oOF CRINES—PRINCIPAL AND

CHAP. H.—CrLAsSIFICATION oF CRINES ACCESSORY.

- A¥p QGeNERsL PRovisioxs 43 1o | CHAP. V.—DroREs ©x TAE CoMMNIS- _
" THEIR PUNIAHMENT, SICN OF CRIME-~INCITEMENT—CoN-
CHAPF, III —GENERAT, Exczmrovs. : EPIRACY-—ATTEMPTS.

EXPLANATION OF TERMS,

MAXIMUM PUKISHMENT,

‘WHENEVER it is stated that any offenfler is liable, on con-

victicn of any offence, to a specified term of penal servitude
88 a maximum punishment, the meaning (unless any qualifi-
cation iz specified) is that he may be sentenced to that or to

o --any shorter term of penal servitude not being less than five
. years, or, instead of such term of penal servitude, to im-

prisonment for any term not exceedmrr two years, mth or
without hard labour. :
- If the ‘meximum punishment speclﬁed is a term of im-
prisonment with hard labour or a fine, the meaning (unless
any qualification is specified) is that the offender may be -

 sentenced to that or to any shorter term of imprisonment, .

with or without hard labour, or to any smaller fine.
Jf the maximum pumsh.ment specified is a term of hard

L]
i
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 Tabour (as distinguished from imprisonment with hard labour)
the meaning is that the offender must be sentenced to im-
prisonment, with hard labour, but may be sentenced for any
term not exceeding the term specified. '

_ SOLITARY CONFINEMENT AND WHIPPING,

-1 The letter S at the end of a reference to _a." gtatute means
that an offender against the enactment referred to may be
sentenced to solitary confinement. The letter W that such
offender may, if a male under sixteen years of age, be
sentenced to whipping. :

. PEXAL SERVITUDE AND TRANS.PORTATIOX.

Tn cages in which the punishment appointed for an offence
by statute is transportation, penal servitude has been uni-
- formly substituted. In cases in which the minimum amount -
of penal servitude is three years, five years has' been uni-
formly substituted, in order to give the effect of 16 & 17
Vict. ¢. 99; 20 & 21 Viet. ¢. 3; and 27 & 28 Vict. c.47, 8. 2
which substituted penal servitude for transportation, and a
minimum term of five for 2 minimum ferm of three years’
penal servitude, '

MINIMUM PUNISHMENTS.

Tt is enacted by 9 & 10 Vict. c. 24, 5. 1, that “in all cases’
-where the Court is now (June, 1846) by law empowered or
* required to award a sentence of transportation exceeding
seven years, it shall be lawful for such Court at its discretion
‘to award a sentence of transportation for a term of years not
Jess than seven years, or to award such sentence of imprisop-
_ ment for any period nob exceeding twp years, with or without

hard labour, as shall to the Court in its discretion appear

just ander all the circumstances.” '

" The efféct of this enactment is given when necessary by
substituticg the expression “shall be liable to a meximum
- punishment of years penal servitude,” for the expres-
gion “shall be lable to be transported for years.”

s o
¥ Bee Article 5, amd note.
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To avoid constant repetition of the same references, the
Acts mentioned under this and the last heading are not re-
ferred to in the motes giving the authorities for the varions
articles hereinafter contained.

ALTERATIONS IN LANGUAGE OF STATUTES.

The future and the past future are unii'ormljr altered to
the present tense. Where “ shall ” is used es an imperative

- e«must” is substituted. Where the language of a statute

appeared needlessly verbose for common purposes, the leading
word or an equivalent is preserved in the text, and the words
omitted are inserted in a foot note for reference if necessary.
The language of the statutes is in most cases rearranged
for the sake of clearness; but the words * redrawn,” “ con-
depsed,” or others of the same sort, indicate the cases in
which the greatest alterations have Leen made. :

DRAFT CODE.

The expression “ Dreft Code” means the Draft Code ap-
pended to the Report of the Criminal Code Commission pub-
lished in 1879, and marked (. 2345. ) )

B 2
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OHAPTER L
 OF PUNISHMENTS.

.‘_._AMICLE 1.

rum_sﬁmmfs_. -

"TrE following punishments are inflicted by the law of
England for the crimes hereinafter defined :—Death, penal
gervitude, imprisonment, detention in a reformatory school,
“subjection to police supemsmn ‘'whipping, fines, putting
~ under recogmzance. :

ARTICLE 2.
PUNISHME\T OF DEATH.

_ "’The pumshment of death is inflicted by hanging the.
oﬂ'ender by the neck till he i dead,

. ARTICIE 3.
rmsmmw oF PENAL SERVITUDE.

3 The pumshment of penal servitude consists in Leeplng the
offender in confinement and compelling him to labour in the
manner and under the discipline appomted by the Acts

' zrelating to penal servitude.

L4
r

¥ See 1 Hist, Cr. Law, ch. 3jii. p. 457 ; see Draft Code, Pt. II, ss. 7-18,

. ® As to treatment of prisoners under sentence of death in prisonm, see 28 & 29
" Vict. ¢. 126, Sch. 1,61, As to the bistory of the punighment of death and benefit
of clergy, see 1 Hist, Cr, Law, 457-80. - )
16 &.17 Viet. c. 99; 20 & 21 Viet. ¢. 35 27 & 23 Vict. c. 47 and see SGeo

) 4 ¢, 84, The subject of the nature of the pumshment of peral servitude is dis-

+ cusged at length in K. v. Mound, L. R. & P C. 283, Bee, too, 1 Hist. Cr. Law,

480—433. :

’
“
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- ARTICLE 4,
PUNISHMENT OF IMPRISONMENT,

* !The punishment of imprisonment consists in the deten-
tion of the offender in prison, and in his subjection to the
discipline appointed for prisoners during the period expressed
in the sentence, . - . C
Imprisonment is of three kinds:
(1) Imprisonment with hard labour. - .
- (i) Imprisonment without hard labour, - - :
(i) Imprisonment as a misdemeanant of the finst
division, . o S
Imprisonment of the first and second kinds may, in the
cases hereinafter specified, be accompanied or notwith solitary
confinement,

ARTICLE 5,
" IMPRIGONMENT TO BE SEPARATE,

2 All prisoners sentenced to imprisonment with or without
hard labour must be prevented from holding any communica-
 tion with each other, either by every prisoner being kept in a
separate cell by day and by night, except when he is at
chapel or taking exercise, or by every prisoner being confihed
to his cell and being subjected to such superintendence during -
the day as will, consistently with the provisions of the Prisons
Act, 1865, prevent his communication with any other
prisoper, - . - . - :

ARTICLE 6.
. “HARD LABOUR,

= Hard labour is of two claéses, consisting—
- (L) Of work at the tread-wheel, shot-drill, erank, capstan, B

! See 98 & 29 Viet. . 126.  As to the history of the punishment of imprisane
went, see 1 Hist; Cr. Law, 483-7. : S : :

* 28 & 29 Vict. ¢. 126, 5. 17, This has practically superseded sentences of
.solitary confinement, , . .

* 28 & 29 Vict. c. 128, 5. 19,
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stone-breaking, or such other like description of hard bodily
labour as may be appointed by the justices in sessions assem-
- bled with the approval of the Secretary of State.
_ {2.) Of such other description of bodily labour as may be
. appointed by ! the justices in sessions assembled with the
-~ approval of the Secretary of State. : ’
'~ Every male prisoner of sixteen years of age and upwards
‘sentenced to hard labour must, during the whole of his
- sentence, be kept at hard labour of the first class for such
number of hours, not more than ten or less than six (exclu-
sive of meals), as may be prescribed by the visiting justices,
subject to the following provisions:— ~ - -~ - -
. (1) In cases in which the sentence is for more than three

. months the visiting justices may, after the expiration of the -

first three months of the sentence, substitute hard labour of
the second for hard labour of the first class, ) -
(2.) If the surgeon certifies that any prisoner is unfit to be

kept at cither class of hard labour during the whole or any |

part of the preseribed hours, hé shall not be kept to such
labour during such time, . : :

- {3.) If the sentence is for a period not exceeding fourteen
days, prisoners may, in pursuance of rules made by the

Justices in sessions, be kept in separate confinement at hard -

_Jabour of the second class during the whole period of their
‘sentences, -, R R
- #Every male prisoner under the ege of sixteen sentenced
-t hard labour, and every female prisoner sentenced to hard
~labour, must be kept at hard labour of the second-class
during such number of hours—not more than ten or less

. than six (exclusive of meals)—in each day as may be pre-.
" seribed by-the visiting justices, unless the surgeon certifies

- that he or she is unfit for hard labour.-

.3 For the meaning of this expreasion.seé 28 & 29 Viet. ¢, 126, 8. 6,7
. ¥ Ibid, 8ch, 1. 34 (redrawn). : :
- " Ibid. Sch. I, 35, ¢ :

U -
A Sl T .

wal
iR v b
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ARTIGLE 7 -
EMPLOYMENT OF PRISONERS NOT SENTENCED TO HARD LABOUR.

? Provision must be made by the visiting justices for the
employment of all prisoners sentenced to imprisonment with-
out hard labour. The visiting justices must make rules as to
the nature and amount of such employment; but no prisoner
not sentenced to hard labour can be punished for neglect of -
~ work, excepting by such alteration in the scale of diet as may
be established by the rules of the prison in the case of neglect
of work by such prisoners,

ARTICLE 8.
SOLITARY CONFINEMENT.

" 31n cases in which o Court or judge is authorized to direet
that an offender shall be kept in solitary confinement, such
- solitary confinement may not be for any longer period than
one month at a time, or more than three months in the space
of one year, : :

\  ARTICLE 9.
DMPRISONMENT AS A MISDEMEANANT OF THE FIRST DIVISION.

3 Imprisonment as a misdemeanant of the first division is
inflicted by confining the offender within the prison. Such
a misdemeanant is not to be deemed to be a ci_'iininal
prisoner, :

- He is permtted to ma.mtam himself, and to procure or

‘receive, at proper hours, food, wine, melt ligour, clothing,

- bedding or other necessaries; but subject to examiration

~ and to such rnles as may be approved by the v151tmo -
Jnstlces.

. 1 28 & 29 Vict. c. 126, Sch. L. 8.

|3 7 Will & & 1 Viet. o, 90, . &, S s -
2 28 & 29 Vict. c. 126, Sch. I, 16, 31. The rules upon which this article is

founded, apply in terms to debtors only; but a3 4 misdemeanant of the first

division is mot o be regarded ay a ¥ cnminal 'prmon,er," it would seara to follow
that he is to 'ha treated as a debtnr .
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He may be permitted to work and follow 1113 tra.de or
profession, provided such employment does not interfere
with the regulations of the prison.

A

© Arricie 10.
DETENTION IN A REFORMATORY,

tThe punishment of detention in a reformatory school is
inflictéd by detaining the offender in such & school, and sub-
jecting Lim to the digéipline thereof, in the manner provided
by the statutes relating to reformatory schools. s

ArTIiciE 11.
SUBJECTION TO POLICE SUPERVISION.

3 The punishment of subjection to po]icé supervision con-
. sists in the subjection of every person so pumshed to the
following obligations when at large :—

{(«.) He must notify the place of his residence, and every -
change "of his residence, within the same ® police district, to -
the * chief officer of police of the district in which his resi-
dence is sitnate. *He must comply with this requirement by
personally presenting himself and declaring his place of -
residence to the conatable, or person who at the time when
such notification is made is in charge of the police station or
office of which notice has been given to such helder or person
as the place for receiving such notification, or if no such notice
hes been given in charge of the chlef office of such chief offieer
of police. :

(5.) Whenever he changes lus place of remdence from one
police district to aunother, he must notify such change of

residence to the chief officer of police of the pohce d.lstnct o

which he is leaving, and to the chief officer of pohce of the

125 % 80 Vict. ¢ 137, .

.% 34 & 85 Vict. . 112,5. 8 (lnnguage shghtly altersd)

* For definitions of ¢ polme distriet,” and ¥ chief officer of police,” see 34 & 33
Yict. e 112, 5, 20. . L C .

4 42 & 43 Vict. c. 55,8, 2, ‘The section contains some other very slight sddi-
tions ta the earlier Act. .
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‘police district into which he goes to reside. He must make
the notifications required to be made in (&) and (b.) within
forty-eight hours after he comes into the TJlace where they
are required to be made. o ' :

- {(e.) Once in each month he must—if a male—report him- -
self at such time, and ‘personally, or by letter, as may be

. prescribed by the chief officer of police of the district, either

to such chief officer himself, or to such person as he may

. direct. - o

(4.) If he fails to do any one of these thiﬁgs within the
proper time he is liable to be imprisoned, with or without
herd labour, for any period not exceeding one year.

- ARTICLE 12,

PUNISHMENT OF WHIPPING.

-

(a} *When no special provisions are made @s to the
. punishment of whipping the number of strokes and the
instrument to be used are left to the discretion of the person
by whom the whipping is inflicted. o
(%) *When the punishment of whipping is awarded by
" order of one or more justices, in exercise of their power of -
gumimary conviction, the order awarding such punishment
must- specify the number of strokes to be inflicted, and the
instrument to be used in the infliction of them. In the
case of an offender whose age does not exceed fourteen years
_ the number of strokes inflicted must not exceed twelve, and
the instrirment used must be a birch rod. No such offender
may be whipped more than once for the same offence. '
- (¢) *When the punishment of whipping is awarded by
order of a Court for an indictable offence, under the Larceny
Act, 1861, the Malicious Injuries to Property Act, 1861, or
_. 1 'Syich vwas the practice when whipping was inflicted as B common law pupish-
. soent, and such must still be the practice whers postatutery directions are given
a3 to the mode of inflicting it. - The anly limitation is contained in the declaration
‘of the Bill of Rights against * illegal and cruel punishments * (1 W. & 31, sess. 2,
¢, 2, presmble). .

95 Vietuc. 18,8 1. _ R
* 24 & 23 Viet. ¢, 96,5, 1185 « 97, 8. T35 ¢ 100, 8. 70,
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the Offences against the Person Act, 1861, the Cowrt may
sentence the offender to be once privately whipped, and the
number of strokes and the instrument with which they
~.are to be inflicted must be specified by the Court in the
~ sentence. - SRS R
.(d.) * When the punishment of whipping is awarded under
the Act for the further security of Her Majesty’s subjects -
from personal violence (1863), the Court may direct that the
offender—if a ruale—in addition to the other punishment
awarded to him, be once, twice, or thrice privately whipped, -
subject to the following provisions i~ L

(i) In the case of an offender whose age does not exceed
sixteen years, the number: of strokes at each such whipping
must not exceed twenty-five, and the instrument used must
be & birch Tod. \ \ _

(i) In the case of any other male offender, the number
of strokes must not exceed fifty at each such whipping.
- (iii) In each case the Cowrt in its sentence must specify
the number of strokes to be-inflicted and the instrument to
be used. - :

_(iv.) Such whipping must in no case take place after the
expiration of six months from the passing of the sentence.
. (v.) Every such whipping to be inflicted on a person
_gentenced to penal servitude must be inflicted on him before
he is removed to-a conviet prison, with a view to undergeing’
the sentence of penal servitude.

Awricl 13,
" FINE.

:.2The punishment of fining consists in orderng the
offender to pay to Her Majesty & sum of inoney expressed in
_the sentence. . When no particular sum is limited as the
maximum amount of a fine, the fine imposed must not be
excessive, - - L ' "

128 %27 Viet. eo 44,5. 1. . .
* 1 W, &M sess. 2,0 2, See also Magna Charte, ¢ Salvo contenemento suo,”
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AxticLE 14
PUTTING UNDER RECOGNIZANCES.

The punishment of putting under recognizances consists

. in ordering the offender to promise to P&y to Her Majesty -

a sum of money expressed in the recognizance if he breaks .
* the condition thereof, and to find other persons to moke 8
similar promise on his bhehalf and as-his sureties. In cases
o which the Court of magistrate i8 authorized to require .
such securities, they mey direct the offender to be imprisoned

41l he enters into the recognizance and finds the sureties.
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'CHAPTER IL

\ QLASSIFICATION OF CRIMES AND GENERAL PROVISIONS A8
o TO THEIR PUNISHMENT.

- ApTICLE 15,
TREASON, FELONY, AND MISDEMEANOR.

Every crime is either treasom, felomy, or misdemeanor.
HEvery crime which amounts to treason or felony is so
Jdenominated in the definitions of crimes hereinafter con-
tained. All crimes not so denominated are misdemeanors.

-ArTICLE 16.
CONSEQUENCES OF A CONVICTION OF TREASON OR FELONY.

The consequences of a conviction of treason or felony are
as follows :— ' : .

{a.) * Every person convicted of treason or felony may be
condemmned to the payment of the whole or any part of the
costs and expenses incurred in and about his prosecution and -
conviction. _ R L _

- (b) 3 Immediately upon the conviction of any person for
felony, the Court before which The is convicted may award
any sum of money not exceeding £100, by way of satisfac-.
tion or compensation for any loss of propeity suffered by
any person through or. by means of such felony, upon the
application of such person. Such sum is to be deemed to be
a judgment debt due to the ‘person ‘entitled to receive the

~ same from the person so-convicted. '

1 9 Hist. Cr. Law, chi 5x. pp. 192-6. .

% 33 & 84 Vict. o. 23, 8. 3, The section contaius varlous subsidiary provisions
a8 o coats, which do not bear on the punishment of the offence, See 1 Hist..
Cr. Law, 487-9, )

? 33 & 34 Vict. ¢. 23, 8. 4.
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- Qf.(c.) * Every’ person sentenced to death to penal se.wltude, :

or to any term of lmpnsonmant w1th hard labour or .

xéeadmg twelve months s .- ¢ .. PR

i) Becomea incapable of holdmg any mlhtary or naval- o

ffice, or any civil office’ under the Crown, or. other public
mployment, ;or any ecclesiastical benefice, or of being.

".elected, or sitting, or voling as a member of either House. of. .

" Perliament, or of exercising any Tight- of suﬁ‘raga or other

. parliamentary or mumc1pa.1 francluse whatever in England

“Wales, or Ireland. -~ .

“.. Such incapacity continues until such person has suﬁ‘ered

“the punishment to which he has been sentenced, or such

- other punishment as by competent authority may be substi-

tuted for the same, or untxl he recewes a free pa.ndon from'

Her Ma;est.y, e

(i) If any such parson h&lds a.t- the tlme of hm convie-

" tion, auy miltiary or naval office, or any civil office under

the Crown, or other public employment, or any ecclesiastical

Benefice; or any place, office; or emolument in any university,

eollege, ot other corporation, or is entitled to eny pension.

' or superannuation sllowance, payable by the pubhc or out .

of any public fund; such office, benefice, employment, or . ..

Elace forthwith becomes vacant, and such pension or super- . -

a.nnuamon ‘gllowante, or emolument, forthwith. determines @ "

and ceases to be payable, unless such person receives a frea .

ps.rdon from Her Msajesty within two months after such

- conviction, or 2 before the filling up of such ofﬁee beneﬁce

amployment or place; if given at & later period. "

v {d) ® Every person sentenced to denth, or to peﬂal sers
"7 vitude, or ‘airainst whom sentence of death is recorded, iy -

R "dxsa.bled from suing any perso, from ahenatmg or chargmc, e
" any property, and from making any contraet. - L

(2.) *The custody and management of the property of any’ e

- 'srich pemn may be commﬂ;taed to an ﬂ.dmmmtmtor or in- .'; '3

Lt .
I -

'33&3&“’0&023,32 B ’
D snppnlt this wesns if the pardlm ia given more than two montlu after t‘iu- :
_convickion. s % -
385 34 Vlst. e 23, s. B.
1 Sea g5, 9-00 imelusive, -
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terim curater, appointed}in the manner and invested with
the powers described in the statute, 33 & 34 Vict. ¢. 23.
. (f) ! Any person subject to the provisions of clauses (d.) or
(&) ceases to be affected by thers when he dies, or is made '
_bankrupt, or has suffered any punishment to which sentence

" of death has been commuted, or hag undergons the full term

of penal servitude to which he was sentenced, or such other
punishment as may have been substituted for it by lawful
authority, or receives Her Majesty’s pardon. S

[P

"~ Amriote 17
RECORDING SENTENCE OF DEATH.

3 When any person is convicted of any felony, except
murder, punishable with death, the Court - may, if it ‘thinks
" fit, instead of pronouncing judgment of death.on such
offender, order the same to be entered of record, and a
record of every judgment so entered hes the same effect as
if the judgment had been duly pronounced and the offender
reprieved by the Court. N .

ArricLE 18.

| PUNISHMENT FOR FELONY TF NO EXPEESS PUNISHMENT PROVIDED
" __FELONIES UNDER THE CONSOLIDATION ACTS.

.8 Fvery person convieted of any felony for which no
_ punishment is specially provided by the law in force for the
time being, is liable upon conviction thereof to be sentenced "
"o penal servitude for any period not exceeding seven years,
‘or to be imprisoned with or without hard labour and solitary
.co'nﬁnement for any term not exceeding fwo years, and if a
“male, to be once, twice, "or thrice publicly or privately
‘whipped, in addition to such imprisonment. ' -
183 % 84 Viet] c. 23, 8.7 | ' . . .
"3 4 Geo. 4, c. 48, s, 1, 2 (very much shridged). . By 8 & 7 Will. 4, c. 80; the
same power was given to the Court in cases of murder (B, v. Hogg, 2 Mo. & R.

$80), but this Act was repesled by 24 & 23 Vict. c. 95, As to the history of the -

subject see 1 Hist. Gr. Law, 472. .
v 7EkBGen 4o 98, sa. 8, 9, modified by 1 Viet. . 00,5 5; 9& 10 Vict. . 24, .
© #1316 & 17 Vict. . 99; 20 & 21 Viet. c. 3. . -
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_ N ._ 1 ; B
gt Every person convicted of arfy felony (except murder)
‘punishable under any of the Criminal Law Consolidation
PActs, 1861, may, in addition th any punishment thereby
‘authorized, be required to enter/into his own recognizances
and to ﬁnd sureties, hoth or e1ther far Leepmg the peace.

A.BTICLE 19

PREVIOUS CDNVIGTIO\ S

L '(u) =If any peraon is convicted of any felony, not pumsh-
able with death on the 1st J uly, 1827, committed after a

pre\uous conviction for felony, he is liable, on such subse-
quent, convietion, to be sentenced to penal servitude for life,
or for any term not less than seven years, or to be imprisoned
‘with or without hard labour, and with or without solitary
_onlinement, for any term not exceeding four years, and if a
ma.le to be once, twice, or thrice publicly or pnvately

whlpped in addmon to such mlpmonmenlz

.‘ 24&25 Vlet. ¢, 96, 5. 117 Ilnd o 97, 4 13 Ihid. e 98 s, 51 bed.c 99

.| a.88; Thid. 0. 100, 5. 71.° : _
T, T 7 k8 Geody 0 28, 8 11‘ By 1 th!s Act a person convicted Df ltm:eny, after &

“ e 99,&. 12, it waa enacted that no peraon shall be Jinble tobs transported by reason
waly of a previens convietion for larceny, bnt every such person may be semtenced
4o Dot more thau ten or less than four years penal seyvitude; This eanctment was
o repealui by 24 & 23 Viet. e. 95, after having been to momé extent superseded by
© 20 &91 Vick ¢ 3, 5. 2, which abolishéd transportation.- By 24 & 25 Vict. c. 56,
-g. 7, it was enncted that a person convicted of simple larcny after 2 previous .
mnc‘uon for falony should ba lisbla to & maximum puaishorest of ten years penal

<, 28 e. 11,80 far as that section applies fo cenvictions for simple larceny, but they
ate oot in terms ineonsistent. Theoretically, therefore, I suppose, o person might
', an & saeond eonviction for larceny be sentencad to penal servitude for life, or

~The question of the legality of such a sentence is not likely fo oecur in practices -
. servitude, after n- previous convlction for felony, could not be sentenced to less -

. ~ * “than seven yewrs. ~But this was repealed by 43 & 43 Viet. o, 54, 5. 1. Practi- -

" jected to any special punishment by reason of any of the aggravating circumatances
- provided for in that Act. Hule vaes the expréssion * simple ™ lareeny in contra- :
dhtimtm to larceay with \nolence, wl'uch it] robbery 1 Ha]e, P. C. 503

preﬂw.s conviction, was liable to transportation for life, &e. By 18 & 17 Vict. - S

seﬂitnﬂt (8. W.}. Probably this was meant to be a substifute for 7 & 8 Geo. 4; - T
imptisenmmt with hasd labour for four years, snd to be thrice puhhety Whlpp ol .
“see Ariiele B21,'note. By 27 & 28 Vict. ¢. 47, s. 2, » person’ sentenced to 4 LT

* ‘cally, therefore; the net result of all this leglslation is as stated in the text. - The.
‘#gimple® larceny of the 24 & 25 Vict. ¢, 96, obviously means lsrceny not sub- .- -
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‘Provided that a person convicted of simple larceny after a
previous conviction: for felony, cannot be sentenced to a
longer term of penal servitude than ten years. :

(8) *When any person is convicted of any felony, or of
any of the misdemeanors mentioned in the note hereto,? and
a previous conviction of any felony, or any such misdemeanor
is proved against him, the Cowrt having cognizance of the
indictment may, in addition to anry other punishment which
it may award to him, direct thet he.is to be subject to the
supervision of the police for a peried of seven years, or such.
less period as the Court may direct, commencing immediately
after the expiration of the sentence passed on him for the
last of such crimes. - :

ARrTICLE 20,
SPECIAL OFFENCES IN THE CASE OF PERSONS TWICE CONVICTED.

- $Every person convicted on indictment of any felony or
any such misdemeanor as is mentioned in the note hereto!
and having had a previous conviction of any such offence
proved against him, is liable to & maximum punishment of a
year’s imprisonment and bard labour, if at any time within
seven years immediately after the expiration of the sentence
passed upon him for the last of such offences,

(a.) on his being charged by & constable with getting his
Livelihood by chshonest means, and being brought before a
Court of summary jurisdiction, it appears to such Court that
there are reasonable grounds for believing that he i is gettmcr
his hvehhood by dishonest means; or if, -

.1 34 & 35 V:ct c. 112, 5 8, and 5. ‘70 whmh deﬁnes the word * crime * em-
pleyed in 3. 8.

t Viz,, 1. Uttering false or counterfeit coin. 2. Possessing connterfe!t gold or
silver eoin. 3. Ohtaining goods or money by false pretences. 4, Conspiracy to
defraud. 5. Being found by night armed with intent to break into a dwelling-
hoase. 6. Being found by night, without lawful ercuse, with housebreaking '
implements. 7. Being found by night with face blackened, &e, with intent to
gommit felony. 8. Being found by night in any dwe‘.lmg-house or bu:ldwg with. .
intent to commit felony,

3 34 & 35 Vicet. . 112, 65, 7, 20,

¥ Ses Note 2, aupro,
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(b) on being charged mth any offence pumShable on m—_.-"; e
dlctment or.summary conviction, and on- being required by -~ . "
e Court -of summary Junsdwtmn ‘to give -his .name -and - -
address,. he refuses to do 80, Of gwea a false mame or false -
address ; or if '
" (¢) he is found in a.ny place whether pubhc or pnvabe _
under such cxrcumstances a8 to satisfy the Conrt before s Y
~ whom he is brou.ght that he was about to comm1t or toaid L.
in the . commission of any “offence punishable on indictment L
or summary eonwctmn, or was waiting for an opportunity to R
"commm or aid in the commission of any offence pumshable- Sl
. on indictment or summary conviction; or if

. (d)he is found in or upon any dwalhng-house, or any R
' buildmg, ard, or pmmses, being parcel of or attached to
..such dwel].mg-house or in or upon any shop, warehouse,
‘Gounting-house, or other place of business, or in any garden, '
. orchard, pleasare-ground _or nursery-cround, -or in any
* building, or erection in any garden, orchard, pleasure-ground, -
- ‘or nursery-ground, withont being able to acconnt to the -
. satisfaction of the Court before whom he is brought f0r his -
' --flbemﬂ founﬁ on such premmes S L

: AlmcLE 21

' rvmsﬁmr or msons mmz sum:m :ms OF AGE. . -
‘Whenever any oﬁ'ender who, in the Judgmenb of the
' ‘Court, justices; or magistrate before whom he is charged is
“under the age of sixteen years, is ‘convicted, on indictment -
S er in & summa.ry manner, of an oﬁ‘ence punisheble with
pen.al servitude - or xmpnsonment and is -sentenced to-be
... -izaprisoned for the ‘term. of ten days or a longer ‘term, the
._:.:__‘Court justices, or - magmtmbe may also sentence him to be
‘sent at the expiration of his period of unpnsonment to a
-_.eertaﬁed reformatory schaol and to-be. there :detained for
" a period of mot. less tha.n two years: ‘anid not’ more ‘than ‘five
SUA youthful ﬂ'emier under ten 5 not to be 80 dn‘ected to be
1 m&so\':ct,e.m 3.14. R
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sent to a reformatory school unless he has been previously
charged with some crime or offence punishable with penal
servitude or imprisonment, or is sentenced by a judge of
assize or court of general quarter or quarter, sessions.

ARTICLE 22,
PUNISHMENT OF MISDEMEANORS.

! Every person convicted of a misdemeanor for which no

special punishment is provided by law is liable to fine and
imprisonment without hard labour (both or either), and to -

be put under recognizances to keep the peace and be of good
behaviour at the discretion of the Court.

*Whenever any person convieted of misdemeanor Is
sentenced to imprisonment without hard labour, the Court or
judge before whom such person has been tried may order, if

- such Court or Judge thinks fit, that such person shall he
- treated 2s a misdemeanant of the first division.

*Any person convicted of any indictable misdemeanor
punishable under any one of the Criminal Law Consolidation
Acts, 1861, may, in addition to or in lieu of the punishment, -
by such Act provided, be fined and required to enter into his
own recognizances, and to find sureties (both or either) for
keeping the peace and being of good behaviour, but no
person may be imprisoned for more than one year for not
ﬁndmfr such sureties.

ARTICLE 23.
CUMULATIVE PUNISHMENTS, |

' Wherever sentence is passed for felony on a person
already imprisoned under sentence for another crime, the
Court ‘may award imprigonment for the subsequent Ofﬁnce

1 IRuss Cr. 923 R. v, Duan, 12 (. B, 1041,
L% 28 & 20 Viet, ¢. 129, s, 67. )

* 24 & 25 Viet, ¢ 98, 5. 117 Ibid, ¢, 97 5. 733 Ibid. o. 98, 5. 513 Ibid. ¢, 99,
& 88; Ibid. e 100,5.71. The PI‘O’\’IbIO]‘lS of these Acts will be fouud in Parts V"
and VL of the Digest. .

4 7 & & Geo, 4, ¢, 28, 5. 10, When felonies as a rule were csp1tul thsre could
be no cumulative sentences in regard of them, whether they were charged in.
different. indictments or in Qifferent counts of the same indictment. IF they were.
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" to ‘commence at the expiration of the imprisonrment to which .= . .
~ such person was previously sentenced. When such & person. 1
'~ -isalready under sentence either of imprisonment or trans- -
7" portation, the Court, if empowered to pass sentence of penal
" servitude, may award such sentence for _the “subsequent
7 offence, to commence ab the expiration of the imprisonment
or penal servitude to which such person was previously o
sentenced, although the aggregate term of imprisonment or -
" penal servitude respectively may exceed the term for which =
. either of those punishmerits could be otherwise awarded: - T
~* . :'When au offender i3 convicted of more misdemeanors -
* 'than one, he may be sentenced to a separate punishment for
each offence, and the Court mey; if it thinks fit, divect that. - -
.. the ome punishment shall not begin until the other has been, -
_ undergome. oo oy .

oy

o qharg'éfd in separate indiétnienti,'-thé prisoner having been, convicted ond sentenced:.
. on one, might plead “ autrefols attaint” to any subsequent charge, Thers was.
~ xio mke in_ passing two sentences of death upen him (see Chitty’s Criminal Law,
. -488). - If two felonies were charged in one judictmient, the prosscuter was pat to .’
© his election—as inideed ha still is. When death cossed to be the punishment for -.
. felonies 23 such (7 & 8 Geo. 4, ¢. 28, . 7) it was necessery to make provision for - -
_ . the punishenent of perscns slready nnder sentencs. Hemce the provision in' the -
_text, “Onmulative punishment in- cnsui of misdemesnor depends on the comtnon .
774 Opinion of the jadges in Wilkes's Cuse, 19 St. Tr. 1189=3, and see K. ¥..
' Castro, L R. 5Q B D. 480, Iu the ease of Renwick Williams (1 Leach, 525,
“i.p. 1780) cumulative sentinces, amounting in all to six years’ Imprisonment,.

o “yrers passed upen three indictments for similar offences, .. .



2 A DIGEST OF .

 CHAPTER IIL
1 GENERAL BXCEPTIONS.
o ARTICIE 24. __ '
. DEFINITIONS SUBJECT TO EXCEPTIONS.

EvERY definition hereinafter mﬁtained of any crime is sub-

ject to the following general exceptions, except in the cases
"in which the contrary is expreqsed ——

Articie 25.
CHILDREN UNDER SEVEX.

2 No act done by any person under seven years of ageisn
crime. AR
_ ARTICLE 26,
' CHILDREN BETWEEN SEVEN AND FOURTEEK.

.

: o i
3 No act done by any person over seven and under fourteen

years of age is a crime, unless it be shewn affirmatively that

such person had sufficient capacity to know that the act was
WIOng. S
S - AwmiotE 27.

INSANITY.

. ’ '
¢ No act is a crime if the person who does it is at the ‘time

when it is done prevented [Seither by defective mental power .

or] by any disease affecting his mind
(&) from knowing the nature and quality of his act; or,
 Son 2 Hist, Cr. Law, chaps. xviil, xiz, pb. 94-186. See Draft Code, Pt. L

. 1990, : | .
. % 1 Hale, P. C. 27-83 1 Russ. Cr. 75 Draft Code, & 20,

2 R v, Owen, 4 C, & P. 286 ; and seo cebes collected 1 Russ. Cr. 7-105 Draft

Code, 5. 20, .

"4 Tha whole subject is discussed at fulli length in 2 Hist. Cr. Law, ch. ziz. :

pp. 124-196, Cf. Draft Code, 8, 22, ¢
8 The parts of the axticle bravketed al.u'e doubtful.

1

‘

ERSERRE RS PR
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. . | ) .. ..

.. (b) from knowing that the actiis wrong ; [*or, @

;" of the power of comtrol has _ﬁeen;'produced__b}f ‘his own
" But an act may be'a crime although the mind of a person -
ho does it is affected by disease,if such disease does not in.
fact produce npon his mind one ot other of the effects above
mentioned in reference to thatach, - - L.l

A T
]

i

. aob is not-a crime,

" such an estimate of the nature and conzequences of his act a3 a person of

" ‘s, ordinary intelligende would form., A’s act i3 not a crime if the words
- . within the first set of brackets are law. | If they are not it is. = - ..

“#. .+ 7 (8) A kills B knowing that he is kilting B, and knowing that it is
.. iltegal to kill B; but under an inseno delusion that the salvation of the
" huunan race will be obtained by his execution for the murder of B,and
that God has commanded him (A) to produee. that result by those meaps.
A" ast is & orime if the word * wrong ” hias the second of the fwo mesn-

(o) from controlling his own bonduet, unless the absence

'.(1-) A kills B under an insane delusion that he is breaking  jat. Ly o

(2 A Xills B knowing thet he is killing B, and kuowing that it is SR
wrong to kill B; but his mind is eo imbecile that he is unable to form

7 ~ings ascribed toit in the note Tt is not & crime if the word “ wrong™ has L

_ the first of thoss two Ioeanings.

© (4 A suddenly stabs B’ under the influence of an i-mpulse-é_ause& by S

.. disease, and of such & nature that nothing %hort of the mechanical restraint .
R of A’s hand would have prevented the stab; - A’s actis 3 crime if {¢.)-i3
v, moklaw. - It is not a crime H(e)islaw. 1} - T

1 (5 A suddenly stabs B under the influknce of an impulise. caused by .

_ ... dissase, and of such & nature that & strong totive, as, for instance, the fear -

. efhii_m.immdish death, would have 3 ted the act. A's act is ¢

7 4 crime whether (o) is or isnotlaw. e

“77¢G.) A pecmits his rind to dwell epoa desire B'a death; underthe
-~ pfluence of mental disease this desire bopomes uncontrollable, and A kills

S s act is a crime whether (c) Isorismot law. .. .0, T

s (1 The word ¢ wmg” is nriw;ly mtatpn’glad o mmng "y Méura;liy wrojég
A 2._111_85:1. . The practien effect of thess différences iv shewn in [llnstrutions (4
% The parts of the aticle brncketed are dnfbtful.' o

&% .0 |3 In axtreme strictnes this cught to be, 4 If the word ¢ wrong * has the. first ~
L of these twe "mesalsgs the -criminality. of the act would dupend upen the .
¢+ question whether the jury theught that Godis command under tha circamatanced
s o attersd the moral character of the act.” \ T LEE
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(7.} A, a patient in a lupatic asylam, who is under a delusion that his
finger is made of glass, poisons one of his attendants out of revenge for his.
treatment, and it i3 proved that the delusion had ne cond¥ition whatever
with the act. A's act i3 a erime, ' ' . :

AzxrIcLe 28.
N .. PRESUMPTION OF SANIIY.

. *Every person is presuiced to be sane,and tobe responsible
for his acts. The burden of proving that he is irresponsible
is upon the accused person ; but the jury may have regerd to
-his appearance and behaviour in court.’ -

ArTicLE 29.-
. DRUKKENKESS,

2 Voluntary 'clmnke:inea:s is not regarded as a disease .
affecting the mind within the meaning of Article 27; but
involuntary” drurikenness, and diseases caunsed by voluntary
drunkenness, fall, so far as they affect the mind, within that
Axticle. S o S

If the existence of a specific intention is essential to the
_ecommission of a crime, the fact that an offender was drunk
when he did the act which, if coupled with that intention,
would constitute such crime, should be taken into account by
the jury in deciding whether he had that intention.

. Iflusirations. S _
7i(1.y2 A, in a fit of voluntary drunkenness, shoots B dead, not knowing

what he does, A's act is a crime. . S
- (2.} % A, under the influence of a-drug fraudulently administered to him, .
ghoots B dead, not knowing what he does. A’s act is not 2 erime.

(3.) % A, in a fit of delivium tremens caused by voluntary drunkenness, |
kills B, mistaking him for a wild animal, sttacking A, "A’s act is ot
a crime. ' L

' B.v. Oxford, 9 C. & P. 525; R, v. Stohes, 3 €. & K, 1855 Draft Code, s. 2.
"¢ 1 Hale, P C, 32-3. Illustrations (1) (2), and (3) are founded on this
pussage. :
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(4) v A is mdmted for mﬁxctmg onBan injury dangerous to life *mt.h
intent to xaurder B. The fact that A was drurk when he inflicted the - _
. injury ought to be taken into account 'by tha Jury in deeldmg whather A. o
. --lntended to murder B or nob. o

ABTIGLE 30

MARRIED W OMEN.

£Ifa ma.rrled woman comlmts a theft or receives stolen B
- goods knowing them to be stolen in the presence of ker.
* husband she is presumed to have acted under his coercion, -
" and such coercion excuses her act ; but this presumption nay
‘be' rebutted if the circumstances of the case shew that in’ "
. point of fact she was'not coerced. , - - S
It is uncertain how far th.ls prmmple apphes to felomes in
creneml. R T
It does not apply to hlch treason or murder. R
- It probably does not apply to robbery, ' '
" It applies to uttering counterfeit coin. o
-,_It‘seems_ to apply to misdemeanors generally, =~ -

Loe ) S en . At

oo o Ammei 31
RN GOMPULSION._ SR _
o =An act whmh if done willingly would make 8 person a
g pnnc;pal in the second degree and an aider and abettor ina’

" crime, may be innocent if the crime is committed by a nuin-':"
- 'ber of oﬂ'enders and if the aet is done only because dunnn_\ S

T I.R.v Gmsc 80 &P.S-LS. ' : N
= 2.8 1 Bale, P, C.45; 1 Hawk D, C. 45 2. 7. Esgkes, 1 e, cr.41'x.v_"'. w
, Atkinsom, 1 Rusa. Cr. '47; B v, smez.,n & B.553; B.v. Archer; . & M. 143; - O
L. B, Brovks, Desr. 13-!- ‘R.v. WGWIFOPGP Ball, C. C. 249, A% 1o felom« in
. gemerel, sée 1 Rase. Cr, 324, As to high trmm, murder, aod robbery, see L
" - Hole, P.C. 45; Dnlton, ¢, la‘T 1 Hawk, P. €, 4; B, v.meo 1 Cox,C c
T 183; but as t.o robbery, see Mr. Carrington’s m'gumant in B v. C‘run, C &P’
556, " In B. v. Torpey, Mr. Russell Gurney, Recordsr of I.ondon, held that the’ -
- doctrine applied to robbery, 12 Cox, C. €\, 48-9 ; <f, Draft Code, 5, 23, As #0 .
R _mudcmnonmgeneml,seanatetoﬂ.r.?ﬁoc 8¢, & P. 20; wod 1 Rives, Ce.p.”
7. " 145, note (b), 5th &d. | sea too R, v. Torpey, 12 Cox, . C, 48-8. As to uthrmg,"
" - see B, v, Price, 8C. &P 19, As to falwe swearing, R, A Dmh, 1 Russ; Cr. 16,
As to the general ihctrm, nee Nota I, The prma'iple in not uﬂ'eeted ay‘the Mamd. :
\Women s Property Act 45 & 46 Vlce. ¢ 75, _ _
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the whole of the time in which it is being done, the person
who does it is compelled to do it by threats on the part of
the * offenders instantly to kill him or do himygrievous hodily
harm if he refuses ; but threats of future injurp or the com-
mand of any one-not the husband of the offender, do not
excuse any offence, o
, Co Illustrations. _ : _
" (L)? A, B, and C, engaged in a rebellion, fores D to join the rebel army -
and to do duty 23 a.soldier by threats of death continning during the whole:
of hia service. D's act is not a crime, o o
(2.)* A mob employed in breaking threshing machines force several
" persons fo go with them, and force cach person to give each threshing

‘machine a Llow with g sledge hawnmer; A, one of the persons 5o forced,
rons away as soon ns he can,  A’s act is not a crime,

ArricLe 32. ' -
NECESSITY.

An act which would otherwise be a crime may in some
cases be excused if the person accused can shew that it was. .
done only in order to avoid consequences which could not
otherwise be avoided, and whicly, if they had followed, would
have inflicted upon lim or upon others whom he was bound
to'protect inevitable and irreparable evil, that no more was.
done than was reqsonably necessary for that purpose, and
~ that the evil inflicted by it was not disproportionate to the -

-evil avoided, _ S .

“The extent of this principle iz unascerteined. It does .
not extend to the case of shipwrecked sailors who kill a boy,
one of their number, in order to eat his body.
: 11 Hale, P, C, 434, 48, and see )lustrations.

_® R, v. AFGrowther, 18 8t. Tr, 391 (a.D. 1746). -

* B.v. Crufohley, 5 C. & P. 133, The report says nothing us to.tha natnre of
the force, Probably it was by threats of persensl violence, It ia singular that:
the Jaw upon this subject should be so very meagre. The subject is treated at
some length in 1 Hale, ce. vit, vili,, and ix., pp. 43-52, but in a Yery unsatis-
factory way. It would seem that iu 1l comumon cases the fact that a crime is done
vnwillingly and in order to avoid injury, ought to affect rather the ‘punishment
than the guilt.. ¢ i

* RBov. Dudlsy § Stephens, L. B. 14 . B. I, 273, In this-case tha Court com- -
mented on the passage in the text, and Lord Coleridge in delivering judgment.

said (p. 266), “ e have the best authority for saying that ” my lauguage was not
meant to cover the case then under consideration.” . I authorized this statement,

H
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123 (L.) 2. A, the Governor of Madras, acts towards his council inan 'sl.rbik_myj _
and illegal manmer, The council depose and put him under areest, sud -
sums the powers of government themselves. 'This is not anoffence if the. . .

- and on congideration I feel thht\'nﬁy.lnuguag; was not "vngue enough—eyague 4s ;. S
it wasrto represent fully the vigueness of the law, 1 hava slightly dltersd-it, so
as to make it more vague, I should have agreed with the vest of the Court had

jodgrent. 1 should have based my judgment on the fact that.the special verdict -
_ found cnly that if the boy had not been killed aud eaten the survivors ¥ wonld
 probably not have survived 7 ; and on the principle that i thiy particalar class of T
casés an stror on the nide of everity is an error on the safa side. Great danger -
" srould ba invelved in admitting a principls which might be easily abused. Tcould
.. mot go so fat a3 1o KAy, as the judgment delivered by Lord Coleridge says, that
" any casé can impose on a man “a duty ”-(if the word mesas a Jegal duty) * not’

_ ta live hut to die” ~ Nor do I agres with what is said on p. 287, which appears:
" to-me to basa o legal conclusion upen a questionable moral and theological founda-
tion, und. to be rhetorically expressed. It would be n very ensy and cheap display. .
of commenplace learning ¥ (it i= said with obyious truth) to © quote from” four’
specified % Greek and Latin suthers passnge ‘after passage in which the duty of
dying for others has been laid down in glowing and emphatic langnage as resulting
from :the principles of heathen athica. It is enough in & Christian conntry to
rémind oursalves of the Great Example whon: we profess to follow”* Whatever
astimate may be formed of self-sacrifice, it seems to ma to bea duty of which the
Jaw can take Do notice, if indeed it is & duty ‘st all, which is mot a legol

- depends satiely on its peculiar facts, The boy was deliberately put to death’
. With a kaife in order that his body might be nsed for food. This isquite difforent
. frow any of the following cases—(1) The two men on & piank, Hera the
" _snecesful man dees no direet bodily harm “to the other. He leaves hitn the
" chinnee of getting another plank, '(2) Several men ore roped ' togetheér on'the
"Alpa. They slip, and the weight of the whole party is thrown on one; who cuta
-"the repe in erder to sare himself, Here the guestion is not whether some shall
. diey but whether ens shalt live. - (3} The cheica of erils. The captain. of a ship _
runs down & boat, as the only menns of svoiding - shipwrack. & surgeon kills a.-
"ghitd in the mct of Dirth, as. the only "way to save the mother. . A boat Deing teo -
full of pessengers to float, some are thrown overboard, Such cases ave best decided. ~*
pm they acisen Bow.on the whole subject my History of Criminat Law, 1L 108-15,
i “the United Stetes (Commonwsaith v, Hoims, 1 Wall, Jr. 1, quoted ut length in
7 Whartet, on Homicide, s, 560) shipwrecked sailors and passengers eacaping in 8
.+ - boat whith conld not held all, the sujlors threw some of the passengers averboard.
. “Ihe Court held that the passeugers ought to have been preferred to-the sailors,
.unless the presence of all the sailors was required for the-commen safety, buk
“4under any. circumstances it was hald the proper method of determining whe
- weas to by the first vichim out ¢ f the porticular clnss was by ballot.”” - I doubt
" whether an English Court would take thin view." It would be odd to say that"
“yhe twe men'en the raft wers bound to toss up as to which should go, ¥ v S

R, v Stration & Others, 21 8t. Tr. 1045 ses Lord Mansfield’s judgroe

i "

1 been & member of it in RB. v. Dudley, though net in all the reasoning of the - R

question, ' I ¢an discover- no prineigle in the judgment in E. v. Dudley. It . '

o, PP



26 . ADIGEST OF

acts done by the cuunc;l were the only means by whlchirrepnrablc mlschwf

-~ to the es&s‘ohshment at Madras could be avoided.

(2.)* A and B, swimming in the sea after a shlpwleck, get hold of a
plank not largs enout,h to supporr. both A pushes off B, who is drowned. :
~This is not & crine.

o ~ ArTICLE 33.
£ IGNORANCE OF LAW.

’The fact that en offender is ignorant of the law is in no
case an excuse for his offence, but it may be relevant to the
question whether an act which would be a crime if accom-
panied by a certain intention or other state of mind, and not
otherwise, was in fact accompanied by that mtentlon or state
of mind or not. .

- 3In mterpretmfr a statute which ma]\es unlawful a con-
tinuous act which till the statute passed was not unlawful,
it is to be preswmed that the legislature intended to allow a
reasonable time for the discontinuance of the act so made
unlawful, and the Icrnorance of. the agent that the statute
had been passed,is a fact. relevant to the question whether
his discontinuance of 1t wag w1t}un guch reasonable time or
not. .
SRS Illustratwm.

(1 yiA, 8 forewner unacquainted with the law of England, kills Bina_ -
uel in Fngland. A's act is murder althongh he. m;\.y have supposed it {0,
be lawful. - -

()4 a poacher, setd wires for game, “hlch ave talken by B, a game-.
keeper, under the authority of an Act of Parliament (5 Anne, ¢. 14, 8. 4},
of the existence of which A is ignorant. A forcibly takes the wires from,
B, and is tried for robbery. Hls ignorance of the Act is relemut to the
quesﬁon whether he took the wires under a claim of right.

.1 Bacon’s Maxims, No. 5,

"2 Draft Code, 24, -

i % See Hlustration (3). Sea also .Tﬁompson v. Farrer, L. B. 9 Q. 3. D. 444
R Eux parie Barroret, LE. & B, 1.
: ‘_R v. Hale, 3C. &P, 408, In K. v, Beed, Cor. & Blar, 308, Colendge, J.,

- said: # Ignorance of the law cannot excuse any person, but at the same time when

" the question is with what intent a person takes, wa cannot help locking inte
_their state of mind, a3 1f a person takes what he beheves to be his own it is im-
possibla to say he is guilty of felouy.
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o L(8)* Alsincommand of 8 ship on’'a voyage, which during its continus -
© ance is rendered unlawful by the passing of the kidoapping Act, 1872 - -
- (85 & 38, Vict. c. 19), but A was not aware that the Act had been passed . -
. till & considersble time afterwards, azd he continued his voyagé in igno< . -
.. vance of ths Act. The fact of A’s ignorance is relevant to the question .- -
- 'whether the particular voyage in which A was engaged was oxie to which
.- the Agt was intended by the legislature to apply.. T

‘i: '.-,-:";-Aiz'ricm_ 34, - - ‘
. Am aliege& offender is in general ‘deemed to have acted * - .
- under that state of facts which he in good faith and on"- - -
* reasonable grounds believed to exist when he did the act

alleged to be an offence, ... o AL

-~ When ‘an offence i3 so defined by statute that the act = -
of the offender is not a crime unless soms independent fact . -
co-exists with it, the Court must decide whether it was =

+ the intention of the legislature that the person ‘doing the
forbidden act should do it at his peril, or that his ignorance

- as to the existence of the independent fact, or his mistaken

- belief in good faith and on reasonable grounds that it did not

: eXiSt!Should excusehim' I T R R D
~Voluntary or negligent ignorance. of any such fact is no

o excuse for any such offence, - LTI R e e e
- 7. In cases of the infliction of ‘bodily. harm or rvestraint
- for.the purpose of arresting or retaking-a person honestly .
. and ressonably but erroneously supposed to be lisble to
_be arrested or retaken, the person '.'inﬁicting"_'_Eiub_liffhaﬁn,_'
or. restraintis :not -justified by . such - belief ‘unless - the:
- gtate ‘of facts ‘in the ‘existence “of . which' he “erroneously
" believed would, if it had really “existed, have made it his
- legal duty to act as he did, or would ‘have been such -as.
. to make his conduct an act of defence of his person or
Chabitation. L, 0 o et On S PEINOR S

;o = Tistrations, _ _
" (1)® A, under an insene dolusion, kills B, * If the delusion is such that .
. its truth would justify him in doing se, his act is nok & crime, . The delu- ' -

"t Burne v, Nowst], L. R5Q B.D. 444, 1 i
* MacNaghtew's Cass, 10°CL, & Fin. 200.




28 A DIGEST OF

sion would also ke evidence that & did not. lmow he wa.s doing wrong even
if its truth would not justify the act.

(2.1 A, moking » thrust with a sword ot aplace w‘ne.re, upon rensghable
grounﬂs, ha supposes o burglar to be, kills a person who is not a burgler
A is in the same situstion as il he had killed a burglar,

(3. % A abducts B, a girl under fifteen years of age, from her fatker's
house, belisving 1n “001‘ faith and on rensonable crounds that B is eizhteen
years of age. A commits the offence of abduetion, although if B had been
eightesn years of age she would not have been within the statute, L

(£)* A, in the last illustration, abduets B, in jgnorance of her age, and
without makmg any inquiry about it. A commita the offence of abduction.

(5.} * A received into her house, not being & registered lunatic asylum,

. several persons to be medically treated, being persona who were in fact

lunatics thoughk A honestly believed on reascnsble grounds that they were
not lunatics but sufferers under other disorders, Notwithstanding such

belief A committed an offence against 8 & 9 Vict. c. 100, s, 14,

(6.) " A, a constable, honestly and on reasonabls grounds believing B to
have committed murder and not being able otherwise to arrest him shoote

Y Level's Case, 1 Hale, 474.

T B.v. Prince, L. B.2C. C. R, 151,

3 B, v. Prince, Ibid. See judgment of Brett, J., p. 160, and see p. 174 Ii hus.
been donbted whether a person commits bigamy who contracts a second marriage
under & bond fids hielief that the first husband or wife is dead, In R, v. Turner,
9 Cox, €. C. 145, Martin, B., directed s jury ihat if a woman had an honest belief
that her husband waa dead ahe. was not guilty of bigamy, dnd this yeling was-
followed by Cleasty, B, in B, v. Hortos, 11 Cox, C. C. 870. In K. v. Gibbons,
12 Cox, C. C, 237, Br ett, J, after consuliing Willes, J,, held (says the report)

_*“that o bond fide bellef that the husband wus dead was no defence, unless the seven
years had passed.” In that case, however, the * bond fids beliel ™ appears to have
arisen solely from the fact that the woman had not heard of her husband for up- i
wards of six years, It was thus a gratnitous belief, founded ou ignovance. It
seems to me that if the beliaf was founded on positive evidence the case wonld be
otherwise, Suppose, £.9., 8 woman suw her hushad fall overbonrd in the middle
-of tha Atlantic, and saw a bont go out to search for him, and return without him
sapposs that she 400k out administration to his estate, heard nothing of him, for
five years, and then married again, would she be guilty of bigamy if by some
strangs chance he had escaped ? Surely not. [am informed that this view was

_ twken by Denman, 1., ond Amphlett, J.4., in o case of B, v. 2oore, tried at Lin-

. coln Bpring Assizes, 1877 I thick the provise in 24 & 25 Viet, ¢, 100, 5. 57

(Art. 257), ought clearly to be rend not as excluding the generdl common law

privciple stated in this. Avticle, but as supplementing and completing it, by pro-.
viding that s second marriage, after seven years' ignorance as to the life of the first
husbend or wife, shall not be criminal, although the party so marrying hazne
positive resson to belleve, and perhapa does not believe, thu.’t. the absent person is:
dead.

‘R v Ba.shop,L R. 5 Q. B. D. 259,

* 2 Hale, P. C, 82, 85.
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*ab him and kills him, - A is justified. 1f A had been s private person -
. _'-h_isnctwduldhnebm manslanghter at least, .

" .".(1.)! B, pretending by way of & practical joke to be & robber, presents
*an empty pistel at A and demards his money. A, believing that B reslly
- is'n robber, killa B. A is justified. = - |
\ii(8.) (SusMrrTED) A breaks into B's house in Cornwall, at 3.4 .,
ocal mean time, supposing that it is past six, but forgetting that A’s watch
is sot to London time. A commits burglary. - :

. © 11 Hals, P. G474, ;
o
i . . Vel '
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