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CHAPTER XXIV,
' * NURDER-MANSLAUGHTERATTENPTS TO COMMIT MURDER
—CONCEALMENT OF BIRTH

ARTICLE 223. )
MANSLAUGHTER "AND MURDER DEFINED..

? \{ANSLAUGHTER is unlawful homlmde w:.thout malice afore-
thouahh : -

Murder is unlawful homicide with mahce aforethought

Malice aforethought means any one or more of the follow- '
ing states of mind preceding or co-existing with the act or
omission by which death is caused, and * it may exist where
that act is unpremeditated.

(z.) An intention to cause the desth of, or grievouns bodﬂy
harm to, any person, whether such person iz the person
actually killed or not; '

(6.) Knowledge that the act which causes death will pro-
bably cause the death of, or grievous bodily harm to, some
persen, whether such person is the person actually killed or
not, although such knowledge is accompanied by indifference
whether death or grievous bodily harm is caused or not, or

. by a wigh that it may not be caused ; 3

{¢.) An intent to cormmit any felony whatever ;

* 1 Seq 3 Hist. Cr. Law, ch, xxvi, p. 1-107, o

% For the suthorities for this Article see Nota VIII, Draft Code 5. 174—-177. .
% Coke's first case of implied malice is malice implied from the want of Pprovos
" «cation, A man who wantonly or on a elight cause intentionally and violently
Eills another, shews by that act, not indeed the existence of hatred of lonp stand-
ing, but the existence of deadly haired instantly conceived and esecuted, which ia
at least as bad if nokt worse. Thia in the strict sense of the words ja malice afore-
thpught. As Hobbes well observes: “it is malice forethonght, thongh not long
forethonght.” (Dialogus of the Commion Laws, © Works,” vi. 85,) And it is not
by law necessary that it should be long. If a slight provocation does mot reduce
_murder to manslaughter, & forfiori, the total absence of all provecetion, and the
mere rapidity with which the execution of a eruel and wicked design Ffollows on
its conception cannot have that effert. For cases of slight prorocatwn, ses 1 Buss.
Cr. 712, and cases there collected. :
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{d) An intent to oppase by force auy officer of justice on
his way to, in, or returning from the cxecution of the duty
of arresting, keeping in custody, or imprisoning any person
whom he is lawfully entitled to arrest, keep in custody, or
imprison, or the duty of keeping the peace or dispersing an
- unlawful assembly, provided that the cffender has notice that,
1he person killed is such an officer so cmployed..

*The expression “officer of justice” in this clause includes
every person who has a legal right to do eny of the acts
mentioned, whether he is an officer or a private person.

- Notice may be given, either by words, by the production:
of a warrant, or other legal authority by the known official
character of the person killed, or by the circumstances of the
case, : K

- This Artlcle is subJect to the provxsmns contamed in
Aﬂlmes 924—2 ’6, both . inclusive, ae to the effect of pro
vocat.lon N _ o .

, IZlustmtwm. .

(1 ) ’-A knowmg that B is suffering from disease of t.he he&rt aud
‘intending to klll B gives B a shcrht push and thereby kills B, Acomm:ts
murder. o

(2} *Ain thelast illustration poshes B unlswinlly, but w:thout know-
tedge of his state of health or jntention to kill him, or do' hir grievous
bodily barm. - A commits roanslaughter, I A laid his hand gently on B
to attract his atiention, and by domg 80 starue& and Lllled bim, A’s a.ct
“would be no offence st all.

(3) A finding B aslesp on straw, Jights the straw, meamng todo B
serious fujury, but not o kill him. B is burnt to desth, " A comrits.
murder,

4)2A waylays B, intending to beat but not mtenc'llng to kil ‘him
or do Lirh grievous bodily harm. A beats B and does kil} him. This is
manalaughter a% least, sud may be raurder if the beat:nv wére so- m!ent.
a8 o be likely, according to common knowledge, to cause death, - -

(‘5‘)‘A strikes’ at B with & small stick, not intending e:ther to klll

L

1 I k:mw of no d:rect authonty for these 1llustmt.xons, but thcy fullow rhrectly_ )

from tha principles stated in the note, - e e e
. * Erringlon’s Cosey 2 Lowin, 217. e s

. % Fost. 259.
L Rouley's Cose, Fost. 29{, remarkmg on earlier repol ters H and sge_ 1 Russ. Cr..
717, where some other cases are given.
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. or to do him grievous bodily harm. The blow kills B. A commits
. manslaughter, - L S T

- (6.) 1 A, recently delivered of a.child, lays it naked by the slde of the:
road and wholly conceals its birth. It dies of cold, This is musder or
manslaughter, according as A had or bad not reasonable ground for:
believing that the child would be preserved. .- - .- - R
" ~(7.) % It is A’.duty to put a stage ab the mouth of the shaft of a colliery.”
' He omits to do so. A truck falls down the shaft in consequence and .
' Kills’B. If by omitting to erect the stage A intended that B's death

- ghould be caused, A is guilty of murder. - If the omission was caused only
by the culpable negligence of A, and without any intention to kill or injure
B, or a reckless disregard.to the chance of his being killed, A~is guilty of-
manslanghter, ; ' ' - -

(8% A, for the puspose of rescuing a prisoner, explodes a barrel of gun-
powder in a crowded street and kilis a number of persous, intending to
explode the barrel of powder in a crowded sireet. ' A commits ourder,
althoungh he may have no intention at all about the peeple in-the atreet,.or
ey hopa that they will escape injury. oo

“(8.) * A shoots at a domestic fowl, intending t6 steal it, and accidentally”
Eills B.. A comamits murder, " c .~ L T

‘% R.v. Walfers, C. & M. 164, and 1 Russ, Cr. 675. This case appears to me to
illnstrate the true docirine on the’subject better than the old and often quoted
ease of the womdn who left her child in a place where it was strack by a kite and
- Wdted. The point of that case I take to be that the striking by a ‘kite wau an.

* gecurrence sufficiently. likely to impose upoen the mother the duty of guarding

_against it. Kites having been slmost exterminated in England ‘their habits are
_ forgotten. ' But to lay a child on the gronnd in Caleutta would Be to expose it to’
almost certain and speedy desth from kites and other birds of prey. I have my-
 ‘gelf been struck by a kite which had juststruck at ous of my children. - ’

‘2 P, Hughes, D. & B. 248. Co -

3 R, v, Desmand, Borrett'and Others, In this case Lok Chief Justice Cockburm
said, #If & mad did an act, mora especially if that were an, illegal act, although
its immediate purpose might not be to take life, yet if it were snch that life was.
necessarily endangered by it—if & man did- such an act, not with the purpose of -~ .-
taking life, but with the knowledge or beliof that life was. likely to ke sacrificed
by.it,” that was murder: Timss Report, Apr. 28, 1868, {t is singulsr that this
ease is noticed: in Cox’s Reports only for the sake of a point about evidence nob:
the least worth veporting: see 11 Cox, C.C. 146, The case of R.v. Allen and .
'Gthers, the Fenians executed after the Manchester Special Commission in 1867, i3
not; so fap as I know, reported, except in 17 Io T. (N.5.) 223, which reprints .
the letters printed in Note IX. . " F T TR IE TR

¢ Fost, 358-9, and see note. -This dictum (which is supported. by many other -
authoritien) was followed by Lord Chief Justice Cockburn in Barretfs Case.” He
aaid; *“If a person seeking to commit a felony should in the prosecution of that
purpose cause, although it might be unintentionally, the death of another, that,
by the law of England, was murder. There were persons who thought and main..
tained thut where death thus occurred, not being the imunediate purpose of the
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{10.) A, from wanton mischicl, throws sténes down o coalpit and
knocks away a scaffolding. ‘I'he absence of the scaffolding causes an
accident by which B is killed. A comumits manslaughter.

" (11,) * A, a thief, pursued by B, a policeman, who wishes to arrest A,
trips up B, who ia accidentally killed. A commits murder.

- {12 % A, having words with his wife, B, strikes her on the head with .
& pestle, and kills her. A commits murder, though the act was no¢ pre-
- meditated. ) }

- (13.> A, being called names by B, a wowan, throws a broomstick at
her, which happens to kill her. A commits manslaughter.

{1435 A shoots at B, intending to kill him, and kills C. A commits
murder. L ' .

AnTicLE 224.
EFFECT . AND DEFINITION OF PROVGUATION.

® Homicide, which would otherwise be murder, i3 not
murder, but ‘manslaughter, if the act by which death is
caused is done in the heat of passion, caused by provoeation,
83 hereinafter defined, unless the provocation was sought or
voluntarily provoked by the offender as an excuse for killing
or doing bodily harm, : :

.The following acts may, subject to the provisions contained
in Article 225, amount to provocation :-—

(¢) " An assault and battery of such a nature 2s to inflict
actual bodily harm, or great insult, is a provocation to the
person agsaulted. :

.. (b.) *If two persons quarrel and fighti upon equal terms,

person vansing the death, it was a harsh law which made the act murder. Bat
the Court snd jury were sitting there to administer law, not to make or mewld
it, and the law was what he told them.” Times, April 23, 1868,

¥ . v. Fenton, 1 Lewin, 179; 1 Ruasa, Cr. 854,

- * 1 Russ. Cr. 732-8 for s largs collection of cases and apthorties, See, too,
1 Hale, 456, 460; no distinction ia taken in any of these cased as to the manner
4n which death is cansed. - - : )

4.1 Buss, Cr. 712.

-* Founded on 1 Hale, 455-8. Ths Judges doubted whether the cade was murder ~
or manslanghter, and no judgment was delivered, but the prisoner was pardoned.
This would no doubt be held to be maaslaughter at the present day,

- Foet. 261; 1 Rusa. Cr. 739,

o Draft Code, 5. 198, -
-, 7 1 Ruse. Cr. 713, _

® Lord Byron's Case, 11 8. T. 1177 R. v. Walters, 11 8. T. 114; and 1 Russ.
Cr. 727-32 and 790, where other cases are gited,
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=4 upon the spot, whether with deadly weapons or other-
was, each zives provocation to the other, whichever is right N
in the quarrel, and whichever strikes the first blow. ‘
- {&) *An unlawful imprisonment i3 a provocation to the
Person imprisoned, but not to the bystanders, thongh an un- o
lawfal imprisonment may amount to such a breach of the
_peece &3 to entitle a bystander to prevent it by the use of
foree sufficient for that purpose. Amn arrest by officers of
justice, whose character as such is known, but who are acting
tnder a warrant so irregular ns to make the arrest illegal,
is provocation. to the person illegally arrested, bub mot to
bystanders, S : : C o
. (4) The sight of the act of adultery committed with his
wife is provocation to the husband of the adulteress on the
part both of the adulterer and of the adnlteress,
(e) ® The sight of the act of sodonty committed upon =
man’s son is provocation to the father on the part of the
person committing the offence. :
+ (f)) * Neither words, nor gestures, nor.injuries to property,
““nor breaches of contract, amount to provocation within this
Article, except [perhaps} words expressing an intention to
inflict actual bodily injury, accompanied by some act which
..shews that such injury is intended; °but words used at the
time of an assault—slight in itself—may be takexn into account
in estimating the degree of provocation given by a blow.
"{7.) ® The employment of lawfu] force against the person
of another is not a provocation to the person against whom
it is employed, : I

"% For the first part of the clause see Buckner’s Case, 1 Russ. Cr. 78535 R. v.
Withers, Ibtd.  For the latter part compare Huggett's Case, Sir I Ferver’s Cuse,
Tooley's Case, and Adsy’s Case, with Foster's remarka on Tooley's Casej 1 Russ.
Cr. 753-7. Ses also 1 Hawk. P, €. 4895 B v Osmer, 5 Ea. 308.  Also Illustra-
tion (5), and Note IX. .
T Cases cited, 1 Russ, Or. 785. [ am not awars that it has ever been decided
that adalters by the husband is provocation to the wife. :
% R v. Fisher, 8 C. & P. 182, '
% 1 Fast, P. C, 252; 1 Ross. Cr, 711, 784, : ) )
3 1 Rusw. Cr. 711, note v.3 Lord Horley's Citse, 1 Hale, P. C. 455; R. v Sher-
wveed, 1 L & E. 536, and see B. v. W. Smith, & ¥, & F. 1066, -
* Mostrasion (12). ' S



. 170, . v A DIGEST OF -

I Jf(ustmtwm. '

. (L) A & woman, gives B, a soldier, a slap in the face. - A has nob :

given B provecation within this Article, . - - -
(2.} % A, a woman, striles B, o soldier, with & hea.vy clog v;olent.ly in the

* face and wounds him. A has given B provocauon w1th1n thiz Article.

. (3)7A pulls B by the nose. .A. ]ms gu cn B prmc—catlon within. the_
. mesning of this Article. - - - '
-(4,) * A atterupts Lo arrest B on ap zrregul*u warrant and in an irregular -

* way, - B shoots A dead. This is manslauﬂhter Ly reason. of the provocatlon
giverby Bio A, . . - - i

(5.) ® A gireats B under ax 1rreou]ar Warrant -m:l conveys h:m to gaoT. '
C, D, and others attempt to rescoe B. A resists, and one of the party
shoots 4. dead, . This is murder in G, D and &l their party.

(6. * A and B, urmed with swords, quatrel, draw then- raswords, andﬁohh :
Each gives the other provocation, :

'(7.) A and B quarrel, and agree tovether to ﬁtrhl; and do ﬁuht a duel
next day. Neither gives the other such provocation as would reduce Lhe"
offence to manslaughter if either is killed, . - .. B

(8.) % A and B quarrel, and upon the wpof: ngree to fight W:t.h Lhelr ﬁsta.
A, from the begivning of the fight, uses a inife and kllts B.- A has not
received such provocation from B as reduces his offence to mansfaughter.

(9.)® A 20d B quarrel and agree to fight with their fists. In t,ha COUTBe -

_of the fight A soatches upaknife, which happens to be near, and which he
hias not previously provided, snd killa B, - A has received such provocatmon :
from B as reduces his offence to manslaughter. . . )

(10.) 1 A, at & tavern, throws a bottle at B's head and drsws his sword- .
B throws a bottle at A'shead. A killa B, A has not rece:ved such PIOVO-
cation from B as reduces his offence to manglaughter. '

(1L) " A and B quarrel and fight in & public-house, - A leaves the -
pnblm—house, 8ays he will kill B, conceals a sword under his coat, returns -
to t.he pubhc house, tempts B to a.tnke hlm thh a stwk saymo “ Stand '

B Stecimcin’s' Case,'. Foat.. 292.
*® Ihid.
¥ 1 East, P. C, 233, : :
A B v. Stevenson, 19 St. Tr. 846. This case mnst be under stosd 1o be sub;ect
t6 the provisions of the next Article, -
% This ia the case of tha Fenians executed at Manchester in 186? for shootmg'
" Breit, a police constable in chur:re of 2 police van containin g 3 Feman prssonex :
Bes Note IX.
4B, v. Wolters, 12 54 Tr. 113 ; and see R, v, Lord /iy Jron, 11 St. Ty, 177
TR v Cuddey, 1 C. & K. 2105 R. v. Barronet, and R, v. Barthelemy, Dear& '
51 and 63, are recent cases of duelling, - ) o
L A A An&eraon, 1 Russ, Cr. 731
? Ibid, - .- ;
Ry Mawgndge, Kel 1"8 9 Foster, 395-6
N Mason's Case, Foster, 132,
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off, or: Tll. stab. you,” and ~without giving B time to. retreat, does stab
him mortally. A does nob receive from B such provocation as reduces his
offence to manslonghter. - : - . o

, (12.)* A attacks B in such & manner. a8 to endanger B's, life. B dnves
off and-pursues A. - A in self-defence Lills B, Thisis muorder in Ao . -

-~ _ "-"":"\'-AIBTK_{LE 225‘ ._.'. e :
*{WHEN PROVOCATION DOES NOT EXTENUATE. BOMICIDE. - -
-2 Provocation  does mot. extenuate the guilt of homicidé -
uhless the person, provoked is ab the time when be' does the, -
act deprived of the power of self-control by the provocation
~ which he has received, and in deciding the question whether
. this'was or was not the case, regard must be had to the nature
of the act by which the offender causes death, to the time
~ . which elapsed between the provocation and the act which
caused death, to the offender’s conduct during that interval,
and to all other “circumstances fending to shew the state of

-]:

R T S

AR T2 IMlustretions.
“(1.Y*A and B vilently quarrel, and throw bottles at each other at a
tavetn, A throwing the fisst bottle. The company juterfering, they rexain
quiet for an hour, B wishing to be reconciled. A refuses, and says he will
- aaye B's blood. When B and the rest of the company leave, A called B
back in terms of iusult, and fights with him with swords; Biskilled, A

commits murder, thongh the fight is on equsl ferms. . _

N (2)*B strikes. A with his fist. A, being the stronger man of the two,
> throws B down on the ground, and beats out his brains with a poker. A
commits pupder, ¢ Tl H el e R R
" (3.)° A and B quarrel and fight. B, gotting the hest of the fight, lenves
A A .throws s coalpick at B and injures him, and then woupds him
with a knife, B leaves the house, saying to A, “ You have Filled me” A

says to a third person, « 1 will have my revenge” B returnsto the houser .
soo: afterwards and A. stabs him again and kills him, A. has committed

.',_‘IZ_Bacdn'a Maxims, 37, 38, -I suppose B is trying to.orrest A, - S e

_ % Ses the cases quoted iz the Illustrations, and B, v. Dynch, 5 C. & P. 324
" Draft Code, 8. 1767 . - : R Lo
* R v, Onsby, 2 Str, 766 ; 1 Russ, Cr. 7301,
2% Per Parke, B. in & v.-Thomas, 7 C. & P, 817.
- & R.v, Kirkham, 8 C. &P 115
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" (£)* A'is turned out of a house and kicked by B. A runs to his own -
house, between 200 apd 300 yards off, returns with & knife, and meeting
B, stabs him after walking quietly with him some yards.” A then runs
back and puts his knife in its wsual place. The- deliberation shewn in
felching and replacing the knife are facts to be cousidered by the juwry in’
deciding whether or not A committed the offence whilst deprived of self-
-, control by passion.

{.) 2 Police-officers in charge of a police-van have in custody D, a person.
charged with felony under 11 Vict, ¢. 12. A, B, and C, and others assault
the van in concert, reseue the prisoner, and shoot one of tha policemen dead
with a pistol. The warrant under which D was in eustody wag informal,
but not to thi knowledge of A, B, and C. A, B, and C, and the others -
are guilty of murder; and it would have made noe difference if they bad
known of the irregularity of the wartant, ...~ -~ -

B

.. . ARrTICLE 220, _
) PROVOCATION TO THIRD PERSON.

*Provocation to a person by an actual assault or hy a
mutual combat, or by a false imprisonment, is in some cases
provocation to those who are with that person at the time,
and to his friends who, in the case of a mutual combat, take

part in the fight for his defence. But it is uncertain how far
this principle extends. ' :

~© ArtICcLE 227

: SUICIDE-~ABETTING SUICIDE. _
" %A person who kills himself in & manner which in the case
of another person would amount to murder is guilty of murder,.

4 R_v, Hayward, 8 C. & P. 157, .
] % This is the case of R. v. Allen und Gthers, the Fenians, who murdered Brett,

_ the policeman, Sea Note IX. . . o o
-3 1 Russ, Cr, (5th ed.), 704-5, The passage referred £o iz taken from Hawkins, |
Ses Cary's Case (p. 705), which is this: “ 4 and B were f ghting in 2 fiell in a’
quarrel. G, A’s kinsman, casually riding by and seeing them in fight and his
kinsman one of them, rode in, drew his sword, thrust I8 through and killed him,

Coke, C.J., and the rest of the Court agreed that this i¢ clearly but manstaughter - -

in him (i.e. C) and murder in the other, for ke one may have malice and the other
not.”” 1 shonld have said C's offence wis infinitely wotse than A's, and I do not
think this cass would be followed in the present day.

* 1 Hale, P.C. 411419, See B.v. Frotwell, L. & C. 1615 R.v. Russell, 1 Mood. -
456, Draft Code, s. 183,
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_-_-a:nd every person who aids and abets any person in so killing
himself iz an accessory before the fact, or a principal in the
. second degree in such murder. C

° ArricLe 228.
- MANSLAUGHTER ON ONESELE. -
1A person cannot commit manslaughter on himself.
_ " ARTICLE 229.
ACCESSORIES DEFORE THE FACT IN MANSLAUGHTER.

Tt seerns that there may be accessories before the fact in
manslaughter if the act or omission by which death is caused
is not such an act or omission as, but for provocation received
by the offender, would have been. murder.

Tlustration.

2 A advises B to give C & strong dose of medicina to make him feel sick
and uncomfortable. B does so and ¢ dies. Bis guilty of manslaughter,
and A is accessory before the fact to manslaughter. ' _

Armicts 230. :
PRESUMPTION THAT KILLING I8 MURDER. - ;
 $Every person who kills another is presumed to have wil- *
fully murdered him unlegs the eircumstances are such as to
raise a contrary presumption. = o
The burden of proving "circumstances of gxcuse, justifica-

1 Per Pollock, C.B., and Williaws, J,, in B. 7. Burgess, L. & C. 258, referring
4o Jervis on Coroners, App. p. 322, note & : o oo :
% per Bramwell, B, in ®. v. Gaylor, . & B. 291,  The text is stated doubt-
fully because the question has never beeu positively decided: Coke (3l Iust. 55),
Hale (2 P, C.437) and Fast {1 P, C. 218) say that there can be 10 nceessories
Lefora the fact in manslanghter ; but the doctrine on the subject is very differently
anderstood in these days. See R.v. Taylor, L.R. 2 C. C. R. 148, . That unlawful
killing with a deliberate intent to do slight hodily harm, which happens to cause
deazh, is manslaughter, is a comparstively modern doctrine, By Coke's definition -
it would be murder. Whatever it s called there niay obviously he an accessory
before the fact bo such an act. : o o .

3 1 Rugs. Cr, 6683 R, v. Greenacre, 8 C, & P. 35.
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‘tion, or extenmation is upon the person who is shewn to have
killad another. - i '

ArTicLe 231,
PUNISHMENT OF MURDER. _
! Every one ‘who commits murder is guilty of felony, and
-1omsh on convietion thereof be sentenced to death, 3 and the
Judgment ‘must direct that his body shall be buried within
‘the precincts of the prison in which he shall have been last

- confined after conviction, : - D,

N .3ARTICLE 239 TR e T
~a2i Dt PURISHMENT OF MANSLAGCHTER.

Tk Every one who comrmits manslanghter is guilty of felony
and liable to a maximum punishment, of penal servitude for
life, or to a fine, N _
ot o- .- AmricLe 233, _
' ** B ATTEMPTS TO COMMIT MURDER, - \
8 Every one is guilty of felony, and i¢ liable upon convie-
“tion thereof to penal servitude for life as a maximum punish-
ment, who does any of the following things with intent to
-commit murder; that is to say-— -~
- (a.) *administers any poison or other destructive thing to
. @ny person, or causes any such poisonous thing to be so ad-
minstered or taken, or attempts to’ administer it, or attempts
o cause it to be so adininistered or taken ; _ oL

- itod & 25 Vit ¢, 100, e, 3. . Dradt Code, & 178, e e
*#* Ihid. Probably the latter part of the geetion watld be held if tha caze drose
"o bé merely directory, so that its omission would not render the aentence void, .
. Bee B v. Wynte, R. & R. 230, decided on an analogoua provision.in 25 Geo, 2, -
. 37, 8. 4; 7. The execution must in this case be private. See 81 Vit
.. 3 Hist, Cr. Law, 78-9, "Draft Code, 5. 182,
€ 24 & 95 Viet. . 100, s, 5. . . IR
:* For the history of the provisiens see 3 Hist, Cr. Law, ch. xxvii. 1 108130,
‘Draft Code,s. 279, " . - . o DL
5 24 & 2% Viet. e. 100, ss, 11-15,
7 Ibid. ss. 11 & 14, 5, -

£
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(5.) * by any means whatever wounds or causes any grievous
bodily harm to any person;

~ {¢.) shoots at any person, or, by drawing a trigger orin any
-other manneér, attempts to discharge ab any person * any kind
of Toaded arms . R e
w0 (d.) ¢ attempts to suffocate, or strangle’ any person;
" (e.) ®destroys or damages any building by the explosion of
- gunpowder ‘or other explosive substance R

() Ssets-fire to ‘any ship’ or- vessel or any part’ thereof, or

drown,

any part. of the tackle, apparel, or furniture thereof, or to any
goods or chattles being therein ; B R
| (g.) * casts away or destroys auy vessel ;o o
' (h:) 8 or' who- attempts to ‘commit murder by any means
“other than those speoified in clsuses (a)-(.), both inclusive;
(i) ® or who is accessory after the fact to any murder, ”

ol 24 & 25 Viet, e 100, 8. 14, 8., Tn B v. @ray, D, & B. 303, it was held that
1o cause congestion-of the lungs by exposing a child in a field was not causing ¥ a
< bodily injury dangérods to life” ‘withtn' 7 Will, 4 & 1 Vict..c. 15, 5. 2, but such a
case would now fall under clause (&), 4, 15. 8es remark of Cockburn, C.J., p. 306.
- % Ibid, 8. 14, 8. .-The worda © any othér manner ™ mean any other manner jike
drawing 2 trigger, o.g. applying a lighted match fo a matchlock, or striking a per-
" eussion cap with a hammer, sea B, v. St George, 9 U, & P. 483, and R, v. Leviiz,
- 9 O, & P. 523, These cases havé been doubted by the Conrt for Crown Cases
Reservel. See R.v. Browm, L.R. 10Q.B. D.581, In this case & man was tried for
attempting to commit murder by drawing a platol from bis pocket for the purpose of
committing murder with it, bnt his hand was seized, Theld this to be an attempt
1o commit murder by meaus other than those specified in clauses (8)-(g.); bub, on
the anthority of R. v: 86 George, that it did not conatitute an offence under clause
(h), the Court held that clause (h.), 8. 15, applied only to cases other than those
. specified in clauses (a.)-(7.), s- 14, but giisdem generis as for instance trying to push
+g wan off » cliff or under & railway train; but that it did not apply to extend
“'6, 14, I agreed in thia view, “The Court thought that &.v. 5t. Geerge ought to be
- seponsidered, snd inclined to the view that if T had held otherwise in K. v. Brown
- gy roling would have beenupheldi . < .. PR L
il “,,1,'?“'1°d-.m'1?’.-'-’ mesns arms loaded in the barrel with gunpewder or auy
"‘other explosive substance, ‘and ball, shot, slug, or other destructive material,
although the attempt to-discharge the same may W
or any other canse, 5. 11
4 24 & 25 Vict. ¢, 100, 5. 14, 5. R !
8 Ibid. 3. 12, 5.3 B. v Sk George, 9 C. & P 4835 1 Russ. Cr. 982, @~
¢ Ibid. s. 13, 5. Lot
o Ibid, e e
- 9 Ibid. s 15, 8. This does
urgeas, L & €, 258. '
i ¥ Ibid. s 67,

fail from want of proper priming

e T
EFERTE

not apply to atte_mpté to commit saicide; Rv.
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- ARTICLE 234, _
THREATS AND CONSPIRACIES TO MURDER.

_ Every one ig liable to a maximum punishment of ten years
penal servitude who commits either of the following offences,

. the first of which is a felony "and the others misdemeanors ;

that is to say—— . :

(a.) * whoever mahcmusly sends, delivers, or utbe:rs or

- directly or indirectly causes to be received, knowing the
contents thereof, any letter or writing threatenmg to kill or
. murder any person ;

'(2) 21l persons who conspire, confederate, and agree to
murder any person, whether he be & subject of Ber Majeaty
or not, and whether he be within the Queen’s domlmons or
not; :

(c) ¥ every one who solicits, encourages, persuades, endea-
~vours to persuade, or proposes to any person to murder any
other person, whether he be a subject of Her Majesty or not,

“and whether he be within the Queen’s dominions or not,

[* And whether the solicitation, encouragement, persuasion,
or endeavour to persuade, is addressed to any specific person
or not, or relates to the murder of any speclﬁc person or

: not.] '

. ARTICLE 235,
5 CONCEALING THE BIRTH OF {HILDREN,

- ®Every person is guilty of a misdemeanor, and is lable
‘upon conviction thereof to two years imprisonment and hard
- labour a8 a maximum punishment; who, if any woman is de-
. livered of & child, endeavours to conceal the birth thereof

by any secret dispositions of the dead body of the said
.';}'child, whether such child died before, at, or after its birth, -

- 1 24 & 25 Viet, ¢, 100, ». 16, 5 W,
% Ibid. 8, 4.
¥ Ihid. & 4.
# The wordy in brackets are intended to give the effect of R. v. Mosé, L R 7
Q. B.D. 244, - .
& § Hist. Cr, Law, 118, OCf. Draft Code, 83, 185-7,
* 24 & 25 Vict, ¢, 100, s, 60 (verbally altered).
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‘The expression “delivered of a ¢hild” does not include
delivery of a foetus which has not reached the period at which
it might have been born alive.

 The words « secret disposition of the body ” include cases

in which the body is placed in a situation where it is not
- likely to be found except by accident, or npon search, although
the body is in no way concealed from any one who happensto
go to that place. ' L

1 R, v, Berriman, 8 Cox, G, ., 388,

3 R.v. Brown, L. B. 1 C. C. R. 244, The Act seems to be defective in punish-
ing only the secret disposition of the body, and not the disposing of the bedy in
such a way as to toncesl the fact that. it was born of its mother, If a woman
were to leave a child’s body by night in the middle of a street, or to drep it by |
day in a crowd of people, there would be an effoctual concealment of the birth,
but would there be a * secret disposition™ of the body 7 Under the old Act,
9 Geo. 4, ¢. 31, 5. 14, it was held that a temporary concealment of the body with
intent to remove it afterwards to some other placa was within the words *secret
burying or otherwise disposing : E. v, Perry, Dear, 471, This would seem to be
80 & fortiori under the present law. o
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CHAPTER XXV.

T THE MALICIOUS INFLICTION OF-BODILY INJUBIES
AMOUNTING T{)’@Nr

ARTICLE 236. i

WOUNDTNGS AXD ACTS ENDANGERING LIFE PUNISHABLY WITH
PENAL SERVITUDE FOR LIFE.

EvERY one is guilty of felony, and liable to penal servitude
for life as a maximum punishment, whe does any of the
following things unlawfully and mahcmusly, that is to
say—

(2.} ® who, Wlth intent to maim, disfigure, or dmable any
person, or to do some other grievons bodily harm to any
person, or to resist or prevent the lawful apprehenszon or
detainer of any person,

by any means whatsoever *wounds or causes any grievous
bodily harm to any person, or shoots at any person, * or by
drawing a trigger, or in any other manmer attempts to -
discharge at any person any kind of 5 loaded arms; or '

(5.} ®shoots at any vessel or boat belonging to Her
 Majesty’s navy, or in the service of the revenue, within
one hundred leagues of any part of the coast of the United
Kingdom, or

{c.) °® maliciously shoots at, maims, or wounds any officer
of the army, navy, or marines, being duly employed in the
prevention of smuggling, and on full pay, or any officer of
customns or excise, or any person acting in his aid or a.“iSiSt*

"'V 3 Hist. Cr. Law, ch. xxvii. pp- 108-120, Draft Code, Part xviil. as. 188—
20'2.24&25 VieL. ¢, 100 5 18,8, .

* To wound means to divide the surface of the body whethsr it he an lnternnl
or exterusl surface, #.7. the inside of the mouth. R, v, Lepnard Smith, 8C. & .
173, and see other cases in 1 Russ, Cr. 991.

! But not by altempting to draw a trigper: R. v. 82, George, 9 C. & P, 483,
See however R. v, Brown, L. R. 10 Q. B. D. 381.

5 Sea p. 168, note 3, for definition of loaded arma, .
% 39 & 40 Vict. c. 36, 8. 193, Tha word % unlawull y ' is pot in this sectiom,
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ance, or daly employed for the prevention of smuggling, in
the exvecution of his office or duty; or
 {d.) *who, with intent to enable himself or any other

..person to commit, or with intent to assist any other persoa ’
- in commlttmg, any indictable offence,
3 attempts by any means whatsoever to choke su&'ocate
';'"or strangle any other person, or attempts by any means
ealenlated to choke, suffocate, or strangle, to render any other

" . person insensible, unconseious, or incapable of resistance; -

. = %or *administers to any person any chlorgform, laudanum, -
" or other stupefyma' or overpowermo ‘ms.tter or attempts
tgdoso;

..{&.) $or who burns maims, chsﬁcrures, dlsa.bles, or does any
grievous bodily harm te any person by the explosion of gun-
powder or other explosive substance ; '

€f) "or who, with intent to burn, maim, dlsﬁaure or chs-
_able any person or to do some grievous bodily harm to any
‘person, causes any gunpowder or other exploslva substa,nce
w-explode, or

-sends or delivers, or causes £o be taken or rece.lved by
suy person, any explosive substance or other dangerous er
noxious - thing, or puts or lays at any place or casts or
throws at or upon or otherwise applies to any person any
sorrosive fluid or destructive or explosive substance; :

"(g.) *or who, with intent to endanger the safety of any
person travelling, or being upon any railway,

puts or throws "anything upon or across any railway, or

1 24 & 25 Vict. c. 100, ss. 21&22. ) :
% Thid, 5. 21.  An offender agalust this section is Hable, :f‘ a male oi' whaﬁsver
age, to ba thrice privately whipped in addition to the other punishments speci- -
fnd above: 26 & 27 Vict, c. 44, 5, 1, and see Article 12 (d.), as to the manner of
~ inflicling the punishment. . -
3 Ibid. 8, 22. The word * maliciously *" does not apply to this section,
4 “A.pp‘liei or administers te, or caunses to be taken by, or attempts te apply or
sidminister to or attempts to cause to be administered to or taken by.”
& & Drug, matter; or thing.”
% 24 & 25 Vict. o, 100, 5, 28, B, W,
+ Jhbid, 5. 28, 8. W. '
"4 Ibid, u. 83, W, : :
® S Any wood, fstone, ot other matter or thmg.
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takes up, removes, or displaces any rail, sleeper, or other
matter or thing belonging to any reilway, or - S
- turns, roves, or diverts any points or other machinery
#elonging to any railway, or - ' : -

makes or shows, hides or removes, any signal or light
Tpon or near any railway, or does or causes fo be done any
other matter or thing ; S o
« (h)} or who ?throws? anything at any *carriage used upon
apy railway with intent to injure or endanger the safety of -
any person therein or theveon, or in or upon any other
4 carriage forming part of the same traing . © © ,

(¢.) ® or who prevents or impedes any person heing on
board of or having quitted any ship or vessel in-distress,
wrecked, stranded, or cast on shore, in his endeavour to save
his life, or prevents and impedes any person in his endea-
vour to save the life of any person so sitnated; ~ = =
- (j) Sor who, being a woman with child, unlawfully ad-
ministers to herself any poison or other -noxious thing or -
unlawfully uses any instrurnent or other menns whatsoever
with intent to procure her own muiscarriage;
- (k) "or who, with intent to proeure the miscarriage of
any woman whether she be or be not with child, unlawfully
administers to or causes to be taken by her any poison er
other ® noxious thing, or unlawfully uses any instrument or
other means whatsoever with the like inteut. - '

~1 24 & 25 Vict. ¢, 100, 8. 353,
't Throws, or causes to fall, or strike at, against, into, ov upon,
* Any wood, stone, or other matter or thing. '
* Engine, tender, carriage, or truck,
- 1¥°9a &35 Viek ¢ 100,517, 8. : S
. 4 Ibid. 8. 58, 5. " A person who gives another a drug to be taken in the absence
of the giver “causes it to be taken,” and, it would seem, ¢ administers ™ it,
- though absent when it s taken: R.v. Wilwon, D. & B. 127, and cases referred to
in the argument ; also R. v, Furrow, D, & B, 164. .
T Ibid, 5. 58, 8.0 : SIS S
¢ A thing not otherwise noxious may be noxicus if administered in excess, but
. some things are so commonly noxions (arsenic, e..) that perhape the administration
even of a quantity too small to do harm might be ‘heldjte constitute the offence
punished by this gection if there were an intent to procure miscarriage. See B,
v. Crump, L. R B Q. B. D, 207; also B. v. Isaacs, L, & C. 220, and X, v Hennaly,
13 Cox, C. C. 347, : ’ : S
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ARTICLE 23Y.

BLOWING UP BUILDINGS AND SHIPS WITH INTENT TO INJURE— -
: FOURTEEN YEARS PENAL SERVITUDE.

“"1Every one is guilty of felony, and is liable on conviction
to o maximum punishment of fourteen years penal servitude,
. who, with intent to do any bodily injury to any person, un-
lawfully and maliciousty places or throws any gunpowder
- or other explosive substance in, into, uponr, against, or near
any Building, ship or vessel, whether or not -any explosion
takes place, and wh‘_ether or not any bodily injury is effected..

s S P L
. . : o

ARTICLE 238

ADMINISTERING POISON SD AS TO ENDWGER LIFE OR CAUSE
HARM—TEN YEARS PENAL SERVITUDE

2 Every one is gullty of felony, and is liable upon convic-
thIl to a maximum purishment of ten years penal servitude,
who unlawfully and maliciously administers to, or causes o be
administered to, or taken by any other person any poison or
other destmctwe or noxious thing; so as thereby to endanger
the life of siich person, or 50 as thereby to inflict upoen such
person any gnevous bodily harm. :

o ' 124&25v1ctc100,a 30, 8. W.
-5 Ibid. s, 23.
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C-H.A.PTER XXVI
1 THE INFLICTION OF BODILY INJURIES No;' AMOU.NTING TO
L " FELONY. ' - _
:_"___.j L ARTICLE 239. L ]
. MALICIOTS WOUNDING AND SIMILAR ACTS PUNISHABLE WITE
S veyif e oot - FIVE YRARS PENAL SERVITUDE.

EVEEY one comxmts a misdemeanor and is liable to a maxi-
‘mum punishment of five years penal servitude, who - _ '

(a) *unlawfully and maliciousty wounds or inflicts any
grievous bodily harm upon any other person either with or
mthout any weapon or instrument ;

© (b) ®or who unlawfully and malxcmusly administers, or
causes to be administered to or taken by any other person,
-any poison or other destructive or noxious t}ung with intent
-to injure, aggrieve, or annoy such person ;. R

" (¢.) * or who unlawfully supplies or procures any pmson or
' '.other noxicus thing, or any instrument cr thing whatsoever,
“knowing that the same is intended fo be unlawfully used or
‘employed with “intent to procure the miscarriage of any
woman, whether she be or be not with child (®even if the
_ intention so to use the same exists only in his own mind,
~ and is not entertained by the womon whose miscarriage he
imtends to procure).

(d.) ® or who, being legally liable either as a master ox a

- mistress, to provide for any apprentice or servant necessary

. % 24 & 25 Viet, ¢, 100, 5, 20, * Maliciously * in thia section covers all cases ip -
" which & persen wilfully and without Jawful excuse does that which he knews tor
~ ba likely to injure avother: K. v, Mortin, . B, 8 Q. B, D.'54. It applies to
cases in which a man strikes at one person maliciously and wounda another
secidentally : R. v. Latimer, L. B. 17 Q. B. D. 55%; B, v. Junt, 1 Moo, C. C.
93,

o Thid. n 24 An intent to excite sexual passion is withia this provision: .R
v. Wilkins, I & C, 80.
# Ibid.s. 59. Toaupply a thing which is not noxions with the mtent mentioned

‘{s not within the section: Z. v. fsaaxc, L. & C, 220,

iR, v. Hitlman, L. & C. 343,
B.* 24 & 25 Viet. c. 100, 3, 26,
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food, clothing, or lodging, wilfully and without lawful excuse
refuses or neglects to pmwde the same, or unlawfully and
maliciously does, or causes to be done, any bodily harm to
guch apprentice or servant, so that the life of such appren-
. tice or servant is endangered, or that his health has been or
is likely to be permanently injured ;.
- (&) Yor who ?sets any, spring-gun, man- trap, or other
engine calculated to destroy human life or inflict grievous
bodily barm, with the intent that the same may destroy orin-

ﬂlﬂt grievous bodﬂy harm upon & trespasser or other person .

coming in contact therewith.
" Every person is deemed to have set any of the above:
mentioned engines who, when - it has been set by any other
Jerson in-any place then in or afterwards coming into the
possession - or ‘occupation of the person first mentmned
permits it to continue so set with the intent aforesaid.
Provided that this clause does not extend to any gin or trap
asually set with the intent of destroying vermin, or to any
spring-gun, man-trap, or engine, seb from sunset or sunnse
in dwelhng-house for the protection. thereof '

ALRTIOLE 240,
_NEGLIGENT AGTS PUNISHABLE WITH TWO YEARS nmmsonmsm

- Every one is guilty of -a misdemeanor and liable to two
'years imprisonment with hard labour 23 4 mammu.m pumsn-—
.'ID.BIJ.E . . B .
(«.) ® who by any unlawi‘ul act, wilful omission, or neglect,
endangers, or couses to be endangered, the safety of any
' :person conveyed or being in or upon a ra.llway, or sids.or
,assmts therein, -
+{b.) *or who, havmcr the cha,rge of any carriage or vehlcle
_'by ‘wanton or furious dnvma or racing, or other wilful mis.
conduct, or by wilful neglect, does or causes to be done any
bOd.ll}F harm to any person whatever,
o ':'wmzswctcmc»sm S
2 4 Zets or places or causes to ba sat o1 plac«d "o

’24&23\’101. e, 104, 5. 34
& Ibid. 5, 35,

5

A}
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CHAPTER XXVIIL

' * ASSAULTS, AGGRAVATED AND COMMON, PUNISHABLE ON -
' INDICTMENT. , ;

©7 .7 ARTICLE 241,
" ASSAULT AND BATTERY AND ASSAULT DEFINED,

Avasslti

(2.) *an atterapt unlawfully to apply any the least actual
? force to the person of another directly or indireetly,
- (b) the act of using a gesture towards another giving
him reasonable grounds to helieve that the person using that
gesture toeant to apply such actual force to his person as
aforesaid, _ . : Lo

{¢.) the act of depriving another of his Liberty, -

in either case without the consent of the person assaulted,
or with such consent if it is obtained by frand. o

‘It is no defence to a charge or an indictment for an
indecent assault on a young person under the age of thirteen
to prove that he or she consented to the act of indecency.

A battery is an assault whereby any the least actual force
1s actually applied to the person of another, or to the dresg

. worn by him, directly or indirectly. _ o

Provided that such acts as are reasonably necessary for
the common intercourse of life, are not assaults or batteries

1 Draft Code, Part xix, 83, 203-6. -

? See Article 41 for a definition of an attempt.

¥ 1 Russ. Cr. (5th ed.) 956 ; 1 Hawk. P. C. 160. A most elaborate definition
“of % force™ ia given in the Indian Penal Code, s, 330, as the foundation for o defi-
Rition of assault, 9. 351, The definition i aAlmost more mathematical than legal, -
It begina thus: A person is said to use force to mnother if he causes motion,
change of motion, or cessativn of mation to that other,” &e., &c. It is impoasible
not to ask why, if force is to be defined, motion should be left nndefined. It ia, X
think, hardly o0 great a'demand on the éandour of a reader to suppose that he
will see that & man who withdraws a chair en which a person is about to sit -
dewsn, causing him thereby to fall to the ground ; or who whips a horse on ‘which
he is sitting, and s0 makes him run away with his xider; or who breaks a hole in
ice in front of a skater, and 6o causes him to fall into the water— applie* actual
force to hia person indirectly.” :

Y44 & 45 Viet, o 45, 8 2,
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if they are done for the purpose of such intercourse anly
and with no greater force than the occasion requires. :
No mere words can in any case amount to an assavlt, -

Tltustrations.

The following are cases of assault and battery :—

(1)TA cuf B's dress whilst B is wesring it, but mthout touching or
intending to touch any part of B’a person.

{2y A setsa dog at B, which bites B. ' :

(3.) * A man professing to act as a medical adviser fraudulently induces
a girl to allow him to undress her, by falsely allecmg that it is necessa.ry
for medical ressons to do so.

(4.) ‘A touches B, a boy of ewht, in a gross'ly mdacent manner, B
acquiessing in ignorance of the nature of the sct.

(8.) * A induces B to permit him to have connection with her, by prutend-
ing to be her hnshand.

The following are cases of assault without battery :—

(6.) % A strikes at B with a stick without hitting him.

{7.)T A airos & pistol at B which A knows is not loaded, but which B
believes to be loaded.

In the following cases no assault or battery is committed :—

{8.) A lays his hand on B, to attract his attention,

(8.} A, falling down, catches hold of B to szve himself,

o) A cmwd of people, going mto a theatre, push and are pushed against
each other, '

ARrTIcLE 242,
PUNISHMENT OF ASSAULTS WITH INTENT TO COMMIT SODOMY.

8 Every one is guilty of a misdemeanor and is lizble, upon

1" R. v, Day, 1 Cox, C. C. 207,

- ¥ 1 Russ, Cr. 958, gives several cases of this sort,

* B. v. Roginski, 1 Buss, Cr. 959 ; and see B. v. Case, 1 Den, 580.

* B v. Lock, L. R 2 C,C. R 10, and see R, v. Barnett, L. R. 2 C. C. R. 81.

* R.v. Williams, 8 C. & P..286, The prisoner was sentenced to three year
imprisonment with kard labour, ne doubt on the ground that the assanlt was
_indecent. The mazimum punishmnent would now be two years hard labour. See
Article 245 (d).

s 1 Hawk. P, C. 110,

. 7 R.w, George, 9 C. & P, 483. .

8 24 & 25 Vict. . 100, s, 62, The last words of this enaciment would cover
the case of an indecert assanlt by & woman on 2 man; bai this can hardly bave
been intended, Consent is no defence when the boy is upder thirteen. See &4 &
45 Vict. ¢, 43, refarred to in Art, 241,
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‘conviction thereof, to tels years penal servitude as a maximuns

‘punishment, whe js gnilty of any asscult with intent to
commit sodomy or of any indecent assault upon any male
person. S :

... ArticLE 243.. N _
'8 %' ASSAVLTS ON PERSONS PROTECTING WRECK. _
L Every one is guilty of a misdemeanor -and is liable,
upon conviction thereof, to a maximurx punishment of seven
years penal servitude, who assaults and strikes or wounds
any magistrate, officer, or other person lawfully authorized,
in or on account of the execution of his duty in or concern-
ing the preservation of any vessel in distress, or .of any
vessel or goods or effects wrecked, stranded, or east on
shore, or lying under water. . ' o

U ARTICLE 244, _
ASSATLTS CAUSING ACTUAL BODILY HARM.

* Every one conmits a misdemeanor and is liable,! upon
eonviction thereof, to 2 maximum punishment of five years
penal servitude, who commits an assanli occasioning actual
bodily harm. o '
D ERE AxrricLE 245, - . -

| ASSAULTS PUNISEABLE WITH TWO YEARS IMPRISONMENT.
" Every person commits a misdemeancr and is lable, upon
conviction, to a maximum punishment of two yeers imprison-
- ment and hard labour, S
7 7{a)y ®who assaults any person with intent to commit a
 felony or to resist or prevent the lawful apprehension or
detainer of himself or of any other person for any offence ; ‘
(b} Sorwho assaults, resists, or wilfully obstructs any peace

© % 24 & 25 Vict. . 100, 5, 37, -"’
- # Ibid. 5. 47, - : B

* fhid, 5. 38 ; 8. 41 was repealed by 34 & 35 Viet. €. 82, *

e
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officer in the due execution of his duty, or a.ny person actmg '
in aid of sych officer ; .

(¢) *or who mdecenhly assaults any fema.le or’ attempts
t_o have carnal knowledge of any girl under twelve years of
oage, . L _ R

2{d.) * or who by threats or force obstructs, or prevents, or

endeavours to obstruct or prevent any clergyman or other
minister in or from celebrating divine service or otherwise
ofﬁ’ciating in any church, chapel, meeting-house, or other
place of divine worship, or in or from the performance of his
duty in the lawful burial of the dead in amy churchyard or
other burial place;

{2.) 2or who strikes or offers any violence, or arrests upon
or under the pretence of executing any ecivil process any
_cleygyman or other minister engaged in or to the knowledge
of the offender about to engage in any of the rites or duties
mentioned in the last clause, or to the knowledge of the
offender going to perform the same, or refurning from the
performance thereof.

ARTICLE 2486,
! PUNISHMENT OF COMMON ASSAULT ON INDICTMENT.

tRvery person who commits a common assault is guilty
of & misdemeanor and is liable, on conviction thersdf, to a
maximum pusrishment of one year’s imprisonment and hard
labour. _

The punishment specified in this chapter cau be inflicted
only in cases in which the offender is convicted on an indict-
ment or information.

ARTICLE 247,
ASSAULTS ON OFFICERS PREVENTING SMUGGLING.
" 5Every person is guilty of 2 misdemeanor and is liable to

1 94 & 25 Vict. 0. 100, 8 52, In cases of indecent assault consent is no defence
if the girl is under thirteer, 45 & 44 Vict. c, 45. See Art, 241,

£ 24 & 25 Viet. c. 100, 5. 36.

* Thid
4 Ibid. 8. 47.

* 39 & 40 Vict, ¢. 36, 5. 187, This offence appears to be punishable only on
indictment or infurmation. See 5. 253, _
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a fine of one hundred pounds who assaults, resists, or obstructy
any officer of the army, navy, marines, coastguard, customs,
or other person duly employed for the prevention of smug-
gling, in the execution of his duty, or in the seizing of any
goods Hable to forfeiture under the Customs Acts or alds
abets or asmsts therem.

A
P
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CHAP’IFR XXVIII
PUNISH‘&IENT OF 4894 ULTS ON Smm}zr GONFICTION’

ARTICLE 248 L 3
ASSAULTS PUMSHABLE ov SDM\IARY cowmnom .

_ EvERY person ‘who comnnts an assault may, subJect to the
provisions in this chapter contained, be punished in respect

thereof upon summa.ry conwctlon before two justices of the
peace

ARTICLB 249

: ASSAULTS WHICH OUGHT NOT TO BE PUNISHED ON SU\I\I-&RY
' CO\TVICTIO\T

’In case the justices find the assault or hattery' com-
plained of to have Jbeen accompanied by any attempt to
coramit felony, or are of opinion that the case is from any
other circumstance a fit subject for a prosecution by indict-
ment, they must abstain from any ad;udlcatmn thereupon
and deal with the case in all regpects in the same manner as
if they had no a.uthonty ﬁna.lly to hear and debenmne the
same.

Justices have mno power under the prov;smns of this
chapter to hear and determine any. case of assault or bat-
tery in which any question arises as to the title to any
lands, tenements, or hereditaments, or any interest therein
or' accrning therefrom, or as to any bankruptcy or ingol-

© VeDey, or any executien under the process of any Court, of
Juatlce s Coe ’

ARTIGLE 250,
 AGGRAVATED ASSAULTS

2If the assault or battery is, in the opinion of the _}usnces

1 24 & 25 Vict. e, 100, 5. 46,
® Ihid, 5. 43.
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“of an aggravated nature, and if the person assanlted is o
female, or & male whose age does not in the opinion of the
Justices exceed fourteén years or if the person assaulted is-

" & constable in the execution of his duty,® or if the offender

. resists or wilfully obstructs any constable or peace officer in
the execution of his duty, the offender may be fined any
sum not exceeding £20, ? together with costs, and in defanlt

- of payment may be 1mpnsonad with or without hard labour

for & maximum period of six months, unless such fine is

~ sooner paid; or he may be imprisoncd without the option of
& fine, and ®he may in any case be bound to keep the peace
and be of good behaviour for six months from the explratmn
of his sentence if the justices think fit.
In the case of an assault on a counstable in the executlon
of hig duby the offender may, if he has been convicted of a
similar assanlt within two years, be imprisoned with or
without hard labour for 2 maximums term of nine months.

. “Xf any person assaults or resists & borough constable
fappointed under the Municipal Corporation Act, 1881} in
the execution of his duty, or aids or ineites any person so to’
agsault or resist, he may for every such offence be fined on
summary conviction a sum not exceeding five pounds.

This provision does not prevent any prosecution by way

_ of indictment against any such offender, except that he can-

" not be prosecuted both by indictment and in a summary

‘manner for the same offence, - : '

z 34 & 35 Vict. c. 1]2,5 2. -
- % Bee 48 & 49 Vick, ¢. 73, 5. 2. The &H’ect of the two enactments is perhapa )
" not guite clear.. " 34 & 35 Vict. c. 112, 5. 13 s 82y, Where any person is convicted
“of an assanlt on eny constable when in the execution of his duty.” 48 & 49 Viet,

" . ¢ %5, % 2, 38ys, % The provisions of this section shall apply to 21l cases of resisting

_or wilfully obstructing any constable or police officer when ju the execution of

" % his duty,” ‘Thia counld havdly be without an sssault. I suppose it would apply

%o casee-of passive obstruction. A man resist2 hic apprehension by eatching hold
of & poat, or by pulling his friend one way when the constable is pulling him the
other, R .

? Theae words do not apply to the case of au aasault on & conatable.

4 44 & 43 Vict. c. 50,8.195,  The object of this enactment is not appareut, as a
more severe sentence may be jnflicted for a common asssult; see 24 & 25 Vict.
¢. 100, 5. 42, Art. 252 below. It can hardly have been the intention of the legislatere

_to repeal by implieation the enactments embodied in the earlier part of the
present Article, so far as they relate te borough constables.
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_ ARTICLE 251
- ASSAULTS PUNISHABLE WITH THREE MONTHS IMPRISONMENT,
. Every oune is liable to s maximum punwhment: of three

L months hard labour

“(a.) * who beats or uses any vmlence or threat of violence
to any person with intent to deter or hinder him from
buying, selling, or otherwise disposing of, or to compel him
to buy, gell; or otherwise dispose of, any wheat or other

- grain, flour, meal, malt, or potatoes, in any market or other =

_ place, or. beats or uses any such violence or threat to amy
~ person having the care or charge of any such thing whilst
" on the way to or from any city, market town, or other place,
with intent to stop the conveyance of the same; .

(2.) *or who unlawfully and with force hinders or prevents _
any seaman, keelman, or caster from working at or exercis-
ing his lawful trade, business, or occupation, or beats or uses
. any viclence to any such person with 1ntent to }under or

prevent him from working at the same, _
~ Provided that no person punished under this Article can be
punished for the sarne oﬂ'ence by virtee of any other law
- whatsoever, . S

' ARTIGLE 252, . _ :
'pUmsHm:r OF COMMON ASSAULTS ON SUMMARY CONVICTION.

. 3Where any person unlawfully assaults or heats any other
person, and is convicted thereof upon complaint by or on
behalf of the party aggrieved, he is lable to the following
CONnsequences :
To be imprisoned with or mthout hard labour for
maximum term of two months;
or else to be fined any sum not exceeding, together with
costs, if ordered, £5, and if such sum is not paid within
- such term a8 the convieting justices appoint at the time of
the convietion, to be imprisoned, with or without hard labour,
for 2 maximum term of two months.

1 34 & 25 Vict. ¢, 100, s, 39,
2 Ibid, n. 40.
- ¥ Ibil. 5, 42,
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ARTICLE 253.

.

CERTIFICATE OF CONVICTION GR ACQUITTAL,

*When a complaint of assault or battery preferred by or
on behalf of the party aggrieved under Articles 250 or 252
has been heard upon the merits before justices and they
deem the offence not to be proved, or find the assault or bat-
tery to have been justified, or so trifling as not to merit any
punishment, and accordingly dismiss the complaint, or when -
the punishment awarded by them has been -endured, the de- -
- fendant s released from all further - proceedings for such
-assault or battery. . o
. »Upon the dismissal of any such complaint the justices
must forthwith make out a certificate of the fact of such
dismissal and give it to the party against whom the com-
Plaint was dismissed, : - ) ) '
. 24& 23 Vict.c 100, 35, 44,45. The words in the Actare  for the ssme couae,”
In B. v, Horris, L. R. 1 C. C. R. 90 {followed in Masper v, Brown, L. R, 1 C. P, .
97), it was held that these words mean subsequent proceedings for an assault, and,
that they denot mean to cover subsaguent proceedings for the act constituting the
aspaulé, It was held in RB. v, Morris thel if death followed an asaault, for which the
offender had been punished, he might nevertheless be indicted for manslaughter.
In Magper v. Brown it was held that a man who had been fined for an asssnlt on
& married woman could not be afterwards sued by cr hushand for the damage he

had sustained by the loss of his wife’s services.
. % 24 & 25 Vict. ¢. 100, 9, 44. C
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S CHAPTER XXIX.
o uéAPE, ETC,
- | . ARricLE 253a.
DEFINITION OF CARNAL KNOWLEDGE,

2CARVAL knowledge means the penetration to any the .
slightest degree of the organ alleged to have been carna.lly
Lnown by the male organ of generation.

ARTICLE 254,
DEFINITION OF RAPE,
®Rape is the act of having carnal knowledge of a woman

* Draft Code, Part X. ss. 207-11. _

? 24 & 25 Viet, ¢. 108, s, 63, and ses R, v, Cbr, Ry, & Blood. 337, and R. v.
Allen, 9 C. & P. 31, decided on the earlier enactment, 9 Geo. 4, «. 81, 5. 111.

% See the cases in the Iliustrations, and see® Russ, Cr. 838, &c. A late decision,
R.v. Flattery (46 L. J. (M.C.) 130), has thrown much uncertainty over the law,
The prisondr was convicted of rape for having procured connection with a girl
by falsely pretending that the act was necessary for a surgical or medical pur-
poss, ¥ the prosecutrix making but feebls resistance, belisving that the prisoner
waa freating her medically.” Two of the judges laid stress upon the resistancs
as negativing consent to sexual connection, though not to the act done or supposed
to be dons. The Court, however, alimost, though not altogether, overruled the
principle said in R v. Barrow (L. K. 1 C. C. R. 158) to be *established by
o olass of casea™ (B. w. Jackson, R. & R. 4875 B v. Clarhs, Desr, 307; B v
* Buundirs, 8 C. & P. 2651 R. v. Williams, 8 C. & P, 286) “ that where consent is
cbtained by fraud the act done does mot amount to rape”” Hardly any of these
cases seam to have been cited in the argumsat, thongh B. v. Barrow was. In
R.v. Flattery, s in R. v. N. Fielcher, the Statute of Westminster 2nd., 15 Fdw. 1,
o. 34, was referred to ns giving a ©definition of rape” I do not see how the
statute can be trented a3 defining rape at all. The words are ® purveu est que si
homme rayish famme, esponse, damoisels, ou antre femme desoremes, par Ia oucle ne'
se est assentue, ne avaunt ne apred eit judgement, &c., e ensement par la on home
ravist femme, &c., a force tut seit ke ele se assente apres,” In the Latin version
the words ave  rapial ubi nec ante nec post consenserit.” This cannot be a dofie
nition of rape, because it containa the word “ rape.,” If however it is taken as
being a defivition, it implies that there may be cases of rape iz which the woman
consents, for the punishment is confined to cases of rape where thers is no’
consent, before or after. The latter part of the enactment which spesks of
consent after the fact appearsinapplicable to rape in the modern sense of the word,

Q
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“ without her conscious permission, .such permission not being .
extorted by force er fear of immediate bodily harm; but if
~ such permission is given, the act* does not ? except in the case
next hereinafter mentioned amount to rape, although such
permission ‘may have been obtained by fraud, and although
‘the woman msy not have been aware of the nature of the act. .
® Whereas before the Criminal Law Amendment Act, 1885, -
doubts were entertained whether a man who induces a
_ married woman to permit him to have connection with her
by personating her husband is or is not guilty of rape, it was

- by that Act enacted and declared that every such offender

- should be deemed to be guilty of rape.

ARTICLE 254a.
OTHER PROVISIONS AS TD RAPE.

(1 ) * A husband [it is s'ud] cannotl commit rape upon his
wife by carnally knowing her himself, but he may do so if
he aids another person to have carnal Xnowledge of her.

_Whaﬁ the crime is over how can o person comsent to it ? Had it not been for
- Coke's coraments (2nd Inst. 180, 433, 3rd [ast. 60, Ishould have thought that the
words applied rather to abduction than to what wo meen by rape, especially as

i _ the statute contains provisions as to the ravishment of wards, in which the word
* - “rapuit” is used, but I cannot think that the legislature intended to lay down aay

* definition at all. Their Janguage implies that Lhe crime was then well known,
“-and so doas Coke’s comment. The Act was repesled by 9 Geo. 4, ¢. 81, 8 L.
1 See R. v. Dre, Irish C. C. R, reported in Law Fimes Jan, 24, 1884,
© '3 It would, however, amonnt ip ag offence under Afticle 173 {f). The effect

. ofthe Critminal Law Amendment Act appears to be that I v, Flattery is ne

_"Tonger law, though it was recognised as having created doubts as to R. v. Barrow, .
" &c., which doubls are declared to have been well founded, bat I think the poiat

" doubtful, _
% 48 & 49 Vict, ¢ 89 5. 4. The doubts referred {o were founded on the cases

- of R v, Flaltery, B. v, Barrow, &e., noticed in the last note.

* 1 Hale, P. C. 628, Hale's reason is that the wife’s consent at marriage i

- rrevocabla. It may be doubted however whether the consent is not confined
to the decent and proper nse of marital rights. If 2 man used viclence to his

" wifs under cireumstances in which decency or hex own health or safety required

“ .. or justified her in refusing her consent, I think he might be convieted at feast

of an indecent assanlt, Hale gives no authority for it, but makes the remark only
- by way of introdaction to the qualification contained in the latter part of clauss
{1), for wh:ch Lord Castichaven’s Cass (3 St. T -102) is an anthority.
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(2) 1A boy under fourteen years of age is concluswely
: p:resumed to be mcapable of committing Tape. .

ﬂlmtmtwﬂs.

Y ¢ 9 ) 2 A has connestion with B, a woman who at the ﬁma of the connec--
- tion is in 8 state of insensibility, A has ravished B.
. (2)%A has counection with B, an idiot, who by reason of her lchotcy'
-gubmits, but dees not permit the act. A has ravished B2 _
- (8.)*A has connection with B, sn idiot, who permits the act from
mere sexual instinet, but without llnderstandmv its nature. * A has not
ranshed B,

S ARrTIOLE 255,

_ PUNISHMENT OF RAPE AND CARNALLY KNOWING CHILDREN
UNDER THIRTEEN. : .
5 'E.very one is guﬂby of felony and liable to penal pemtude' '
for life as a maximum purishment, whe - )
(2.) commits rape, or
(b) & unlawfully and mrnally Lknows an;y girl under the age
_of thlrteen years

ARTIGLE 256.
CARNALLY KNOWG GIRLS BETWEEN THIRTEEN AND SIXTEEN. .

- Every one commits a misdemeanor, and is liable upon -
- conviction thereof to a maximum ‘punishment of two years
" imprisonment and hard labour, who .

(1) " attempts to have unlawful carnal knowledge of any - ° -

girl under the age of thlrteen .

1 1 Hale, P. C. 630, See B v. Groombridge, 7 C. & P, 583. The presumptlon
extends to cases of nssault with intent to revish, See . v. Phillips, 8C. & P, .
736. The occasionsl incorrectuess of thia preanmption is shown by R. v. Reud, -
1 Den. 377. The presumption is founded, I believe, on the notion that a boy

" undar fourteen cannot be a father, and could not thus inflict what was 1eg1rcled ,. -

" as the prineipal injury involved in rape,
2 R. v. Camplin, 1 Den, G, C. 85 o
*R.v. N Fstoher, Bell, C. C. 63; raferring o the definition given in

Westm. 2, e. 3.~
$ Rov. O Flelcher, L.R.1C.C.R. 39, In R Barrait (LR, 2 C.C. R.BI),:n
w}nch the facts are similar to those in the cass of N. Fletoher, the judges said
that thers was 1o inconsistency between the cases of ¥, F!etc?cer and . Flelcher,
5 24 & 25 Vict. c. 100, 5. 48. ’
¢ 48 & 49 Vict. ¢. 69, 5. 3,
7 48 & 49 Viet. o. 69, 5. 4.

0 2
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©(2) *unlawfully and carnally knows or attempts to have
unlawful carnal knowledge of any girl being of or ‘above the -
age of thirteen and under the age of sixteen; or -
. (3.) unlawfully and carnally knows or attempts to hawe ’
unla.wful_carnal knowledge of any female idict or imbecile

. woman under circumstances which do not amount to rape,

* but which prove that the offender knew at the time of the
commission of the offence that. the woman was an idiot or
imbecile.

An offender against (1) wlmse age does not exceed sixteen
years may instead of being sentenced to imprisonment be
sentenced to be whipped and to be sent to a certified re-
formatory school for not Jess than two years and not more

‘than five yeats, and to be detained in custody for seven days
before he is sent to such reformatory school.

ATt is a sufficient defence to any charge under this artaele
if it is made to appear to the Court or jury before whom the
charge is brought that the person so charged had reasonable
cause to believe that the girl was of or above the age: of
sixteen years.

' 148 & 49 Vict. c. 69, 5. 5.
* 48 & 40 Vict. e G0, 8, 1.
T3 Ibnl s, 3.




THE CRIMINAL LAW, S 19T

CHAI’TER XKX

CRJ' 'lIL'b AFFECTING CONJUGAL AND PA REN TAL RI G.H Tb—.
BIGAM Y—ABD UCTI ON '

AM'IGLE 237, .
1DEFINITIO\' AND PUNISHMENT OF BIGAMY.

2 EVERY one commits the felony called bigamy, and is. Iiable,
‘upon conviction thereof, to o maximum punishment of seven
years penal servitude, who, being married, marries any other
person during the life of his or her wife or hinsband.

*The expression “being mmrne[l ” means being legally
married. The word marries” ineans goes t11r01wh a forin
of marringe which the law of the place where such form is
used recognizes as ° bmdmc ‘whether the parties are by
that law competent to contract marriage or not, and althoun'h _
by their ‘fraud the form employed may, apart from the
€bigamy, have been 1nsufﬁczent: to constltute a blnlhn""
marriage. o

Prov1ded that this artlcle does not ettend —— j -

(1 ) Tto. 2 second marriage contracted elsewhere than in
England and Ireland by any other -than a sub.]ect of Her
‘\{a.]esty ;mor. .

- (ii.} to any person ma:trymo a second time, whose hushand
“or wife bas been continually absent from such person for
seven years then last past, and has not been lxnown by such
person to be living Wlthln that time. : :

L] Hlst Cr Law, 430, _
. ® 24 & 25 Vict. ¢. 100, 8, 57, as explained by the authontles referred to in thg
1 1Iustratxons See note to Article 34, anie.
o ¥ Bee Illustration (2).

. * Burt v, Burt, 29 1. J, (Probate) 153. o e

5 Bee Illastration (3}, o

¥ See Illustration (4}, : ol

.7 The Act does extend to a subject of Her Blnjestv who has coutmcted a mond
- marviage in Scotland during the lifetime of & wife prev iously married in Scotland :

Bov Toppmg, Dear. 647. The same rule would, of courae, app] y to a blgamous
martinge in any ‘foreign country. . A
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1 The burden of proving such knowledge is upon the pro-
secutor when (?bub vot until) the fact that the parties have
been continually absent for seven years Ties been proved ; nor

(i) to any person who ab the time of such second mar-
.+ riage wag divorced from the bond of the fixst marrisge, DOT
.1'v* ¥to any person whose first marriage has been declared void by

- the sentence of any Court of compstent jurisdiction.

. 3 A divorce & vineulo matrimonit pronounced by a foreign

. ~Court, between persons who have contracted marriage in

" England, and who econtinued to be domiciled in England, on

grounds which would not justify such a divorce in England,
is not a divoree within the meaning of this clanse,”

It is  uncertain whethet a person who marries again during
his wife’s or her husband’s lifetime, but in the honest belief on
reasonable grounds that: she or he is dead, is guilty of bigawy

"+ or not, ' ' '

Jllustrations. _

. S (L) A marries B, & person within the prohibited degrees of affinity, and
during B's lifetime matries C. A has oot committed higamy.

* B v. Gurgerwen, L. R.1C. C. 1.

‘3 R.v. Jones, L. R. 11 §. B. D. 118. . o

2 g v. Lolley, R. & B. 237, The decision does not refer to domicil, but this

. qalification appears from later cases to bo required. Sce Harvey v, Farnie, L. K.
5P . D.153,a0d & F. D. 82; also in 8 App. Ca, 43, where B, v. Lolley is explained
¢ abevo by Lord Selbotne at p. 54, avd lord Blackburn at p. 59, FHarvey ¥.
Farnie was the converse of XK. v. Lolioy, Tt recognised a Scoteh divorce as -
diseolving & marriage between people domiciled in Scotland at the time of the .
. divoree, though the marriage toek place in England, the wife being domiciled at
" the time of the marriage in England. The cases on the effect of foreign judg- -
_ -Inents on marriage are collected in 2 Sm. L. C. 865-T1, 18th Edition. S
" - A question 33 te the exact time at which a person cau be said to be diverced -
soay arise. Jo 1 Hale, P.C. 694, & cose is mentioned in which a person marrying .

" after entence of divorce, but pending an appeal, was held te be within a similer -
proviso in 1 J5. 1, ¢ 11. In R.v. Hale, tried at the Leeds snmmer assizes, 1875, &

. ‘s woman pleaded guilty to & charge of bigamy befora Lindlay, J., she having E
married after the decree nisk was pronounced, but before it beeame ahsolute, 3
“which it sfterwards did. The judge's attention, however, was net directed to -

- the passage in Hale. - o N
1 held in B. v. Hibbert, tried al Nottingham iv July, 1886, that a reasonable
"pelief in the husband's death was no defonce. This was in order to raise the-
point, but the prisoner waa acquitted. There axe other decisions both ways, Ses-
Article 34, note, p. 28, onte).

s R, v, Chadwick, 11 Q. B. 205.

R
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P

(2.) ' A marries B, and during B’s lifefima, goes through a form of mar-
riage with C, a person within the prohibited degrees of affinity. A has
comumitied bigamy.

(3.} 2 A marries B in Irelard, and during B's lifetime goes thrm:eh a
form of marriage with C in Ireland which is invalid, because both A apd ¢

are Protestants, and the marriageis performed by a Roma.nCathuhc prles.. - -

A commits bigamy,
© (4 % A, marred to C, marries B in Cslifetime by bauns, B, (the woman)

* being married, for purposes of cnncea]ment. under a false name, A has
committed blgamy.
(5.) * A, married to B, marcies Cin B’s lifetime, in the colony of Vlc‘mna.
In order to show that A committed bigany it must be proved that the
‘form by which he wes married was one recogmsed as & reuular form of
mamage by the law in force in Vietoria, :

ARTICLE 258
"PRINCIPALS IN SECOND DECREE IN BIGAMY.

. "“Every one is 2 principal in the second degree in the
- crime of bigamy who, being unmerried, knowingly enters
. into 2 marriage which renders the other party thereto guilty
' t‘lf hlgamy

o _ L ARTIGLE 259
IRREGUL»LR mmnmcrﬂs 'UNDER THE WL&RRIAGE ACT oF 1823

.‘Evel_"y one is guilty of felony, and is 11able upon convm—_
' 'tion therof to a maximum punishment of fourteen .years
penal servitude, who khowingly and wiifully :

(@) solemnises matrimony in any other place than a

church or such public chapel wherein hanns may be lawfully - -

published, or at any other time than between the hours of
_eight and twelve in the forenoon, unless by specw.l 11cence
from the Archbishop of C'mterbury ; or -

'-IRT.Bmlc.&K 1443 Rv.AZ(en,LR ICCRSGJ -
+ ¥ B.v. Allen, ub. sup. pp. 373—0: disapproving of R. v. Fanning, 171z, C. L 239
5 R.v. Parsom, 5 C. & P. 412, In E. v. Req, the prisoner at the bigamous
marriage (before the reg:stmr) gave a false Christian nn.me, and was held to be
rightly convicted. . . . -
4 Burt v, Burt, 20 L. J. (Probate) 133,
- % R v. Brown & Webb, 1 C & K, 144,
* 4 Geo, 4, c. 76, 5. 21. :
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(b) solemnises matrimony without due publication of -

banns, unless Yoence of marriage be first had and obtained
' from some person having authority to grant the same; or

" (c) falsely pretending fo be.in holy orders, solemnises

matrimony according to the rites of the Church of England.
7 *Provided that pothing in this Article contained applies to
" fhe solemnisation of marriage under the provisions of any
Act of Parliament passed after the 18th of July, 1823

. ARTIGLE 280,
- IRREGULAR MARRIAGES UNDER THE MARRIAGE ACT OF 1837.

2 Every one is guilty of felony who knowingly and wilfully

() solemnises any marriage in England, except by special
Ticence, in apy other place than & clrurch or chapel in which
marriages may be solemnised according to the rites of the
Church of England, or than the registered building or office
gpecified in a ® notice and certificate issued under the 6 &7
Will 4, c. 85 (*except in the case of a marriage betiveen
two of the Society of Friends, coremonly called Quakers, or
between two persons professing the Jewish religion, aecord-
ing to the usages of the Jews); or _

(b} who, in any such registered building or office,
solemnises any marrisge in the absence of a registrar of
the district in which sach registered building or office is
sitnated ; or - T

{¢.) who solemnises any marriage in England (except by
Jicence) within twenty-one days after the entry of the notice
to the superintendent registrar, or after three months after
- _guch entry. - '

" "% This provise is added to express the effect of subseguent Yepislation on the
subject. The Acts referred 1o sve 6 Geo, 4, c. 935 11 Geo, & &1 Will. 4, c. 185
6 &7 WilL4,c.85; TWilL4 &1 Viet. ¢ 22, and some others. The Act of
18923 rssumes that all marriages ave colemnised in the Estublished Church. The
Aot of 1837, 6 &7 Will. 4, c. 85, provides for the sclemnisation of marriages
elsewhere. S } ; :

® 6 & 7 Will. 4, c. B3, 8. 3% s :

¥ Sect, 7, relating to the cextificate, is repealed, 57 & 88 Vict. e 35. L

4 Mo such exception is contained in the Act of 1823 hut it cen hardly have
hoen intended to apply to snch marriages. See 10 & 11 Vict. ¢ 58 (passed in
consequence of the decision in B, v. Millis, 10 C. & ¥, 834). -
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AI{TIGLE 261.
ABDUC'I’ION WITH I\TE’\T TO Mmmr

Every one commits felony and is liable, upon. conwctmn
_ to a maximum punishment of fourteen years penal servitude,
who, with Intent to marry or carnally koow any woman, or
with intent to cause any woman to be married or ca.rnally
" known by any other person, .
{ae.) * from motives of lucre, takes away or detains against
" her will any such woman having any such interest in pro-
perty a8 is hereinafter mentmnell or )

(8.) * frandulently allures, ta.kes away, or detains, any such
woman, being under the age of twenty-one years, and having -
any such interest in property as is hereinafter mentioned,
out of the ‘possession and against the will of her father or
mother, or of any other person ha,vmrr tha lawful care or

charge of her; or = |
)by force takes away or detains arra.mst her Wlu any
woman of any age. ' :

" any woman, against whom either of the offences defiried
in clauses (#.) and (3.} is committed, has any interest, legal or
equtta"ble, present or future, absolute, conditional, or contin-
gent, in any real or persomal estate, or is a presumplive
heiress or co-heiress, or presumptive next of kin, or one of

' the presumptive next of kin to any one having such interest,
any person convicted of either of the said offences against
‘her is incapable of taking any estate or interest, legal or
_eqmtable in any real or personal property of such woma.n,'

-, or in which she has any interest, or which comes to her as

such heiress, co-heiress, or next-of kin, and if any such
mrmge has taken place, such property must, upon such con-
viction, be gettled in such ruanner ag the Court of Chancery -

f \\
o 24 & 25 Vtct c. 100, 5. 53 (redraw_&) The menning of the words ¢ posses«
sion™ and “ frandulsntly * was considersbly d d in B, v. Burrell, L. & C.

854; but as the Court d:ﬂ'md on the facts of t.he tase, 0 'jeﬁmte conciusion was

© arrived at,

- ¥ See ante, not; 4 p 177
3 94 & 25 Vict. c. 100, s, 54
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- in England or Ireland may, upon any information at the suit
of the Attorney-General, appoint.

! In prosecutions for offences against this Article, & woman
who, having been taken away, has been married to the
offender, is, notw1thstandm0' that marriage, competent to be a
mtness ﬂn'amst hlm

.ok
ARrICLE 262,
. ABDUCTION OF GIRLS UNDER SIXTEEN.

- *Every one commits a misdemeanor and is liable to a
maximum punishment of two years imprisonment and hard
labour, who unlawfully takes, or causes to be taken, any un-
married girl, being under the age of sixteen years, out of
the possession and against the will of her father or mother,
or of any other person having the lawful care or charge of
her. ekt S R
~ The taking must be a taking under the power, charge, or
protection of the taker, but it is immaterial whether the girl
is taken with her own consent, or at her own suggestion, or
against her will,
The expression *taking out of the possession” means

taking the girl to some place where the person in whose
charge she is cannot exercise control over her, for some pur- -
~ pose inconsistent with the objects of such contxol. A taking
for a time only may amount to abduction. :
. If the consent of the person from whose possesszon the
: mrl is taken is obtained by fraud, the takmg is deemed to be
_ agmnst the will of such person.
“The fact that the offender supposes, in good fa.lth and on
_ reasouable grounds, that the girl is more than sixteen years
of age, is immaterial; but [it seems] it is necessary that he
. should either know, or have reason to believe, that she was
under the lawful care or charge of her father, mother, or -’
some other person. S .

1 R.v. Wokefield, 1 Lew, ”'?9 Rv. Perry, 1R C &M, 949 -
* 24 & 25 Viet. ¢, 100, a. 53, us expiained by the case zeferred to in tha ’
Illnstratmns :
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- I Hustrations.

(L)' A and B, two girls under sixteen, run awsy from home together.
Neither abducts the other.

(2.) 2 A persuades B, a girl under sixteen, to leave her father’s house,
and sleep with him for three nights, and then sends her back. A has
abducted B. :

. (8.)%A, a lady, persuades B, s girl under sixteen, to leave her father's
~ house, and come to A’s house for o short time, for the purpose of guing to
- the play with her. A has not abducted B. ]

© (4 *A, a girl, under sixteen, asks B, by whom she had been seduced, to
elope with her, which he does. B comuits abductien.

(5.) ° A induces B to permit his daughter € to go away by {alzely pre-
tending that he (A) will find a place for C. A abducts C.

. (6)7 A takes B, a girl under sixtesn, out of her father's possession,
believing her upon good grounds to be eighteen. A has abducted B.

(7.) T A meets B, a girl under sixteen, in the street, gets her tostay with

him gome hours, during which interval he seduces her, takes her back to

" -the place where he found her, and thers leaves her. ‘She returns home.

A was not aware st the time that B hada father or mother living. A has
“mot abducted B.

ARTICLE 2624,
ABDUCTION OF GIRLS UNDER EIGHTEEN.

8 Every person commits a misdemeanor, and being convicted
thereof is lable to two years imprisonment with hard labour,
a8 & maximum punishment, who, with intent that any un-
-married girl under the age of eighteen years should be unlaw-
~ fully and carnally known by any man, whether such carnal
knowledge is intended to be with any particular man, or
generally, takes or causes to be taken such girl out of the
'possession and against the will of her father or mother, or any
" other person having the lawful care or charge of her.

Tt is a sufficient defence to any charge under this Article
if it is made to appear tothe Court or jury that the person so

1 R, v. Megdows, 1 Car, & Kir. 399, as explained by note to B, v. Kipps, 4 Cox,

C, C, 168; and R. v. Mankietow, Dears, C. €. 162,
2 R, v. Timmins, Bell, 276,
3 Founded on a dictum of Crompton, J., in B, v. Timmins.
4R, v, Biswell, 3 Cox, C. C, 259 ; and see R. v. Bobins, 1 C. & K. 458,
.8 Ry, Hopking, Car. & Mur, 254,
* K. v, Prince, L.R.2C. C. B, 154,

t R, v. Hibberf, L.R. 1 C. G, R, 144
8 48 & 49 Vict, c. 69,8, 7.



204 . A DIGEST OF

charged had reasonable cause to believe that the girl was of |
or sbove the age of eighteen years. :

ARTICLE 262B.
DETATNING WOMEN IN BROTHELS,

‘Every one commits a misdemeanor, and upon conviction
thereof is liable to iraprisonment -with hard labour for two
years a8 & maximum punishment, who detams any worman or
girl againet her will— :

(1.} In or upon any premises with intent that she may be
unlawfully and carnally known by any mau, whether any
- particular Taan, or generally, or. : o
(2.) In any brothel. .
“¥Where a woman or girl is in or upon any premises for the
purpose of having any unlawful carnal connexion, or is in
any brothel, & person sholl be deemed te detain such woman
or girl in or upon such premises or in snch brothel, if, with
intent to compel or induce her ¢ remain in or upon such
premises or in such brothel, sucl: person withholds from such
woman or girl any wearing apparel or other property belong-
ing to her, or, where wearing apparel has been lent or other- -
wise supplied to such woman or girl by or by the direction of
such person, such person threatens such woman or girl with
legal . proceedings if she takes away with her the wearing

N ~ apparel so lent or supplied.

- No legal proceedings, whether civil or criminal, may be
taken against any such woman or girl for taking away or
- being found in possession of any suck wearing appavel as was

- ' necessary to enable her to leave such premises or brothel.

- ARTICLE 263,
STEALING CHILDREN UNDER FOURTEEN.

1 Eyery one is guilly of felony and is liable, upon convie-
tion, to & maximum pumshment of gEVen year% Denal servi-

- tude, who

124 & 25 Yict. c. 100, s, 56, W
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(L.) unlawfully, either by force or fraud, leads, or takes
away, or decoys or entices away, or detains any child under
the age of fourteen years; or

{2.) receives or harbours any such child, knowing it to
have been so dealt with,

‘with intent to deprive any parent or guardian, or other
person having the lawful care or charge of such child, of the
possession of it, or with intent to steal any article about or
upon the person of such child. ' '

Provided that this Article does not extend to any person
who gets possession of any child, or takes any child out of
the possession of any one who has lawful charge of it, if such
person either claims a right to the possession of the child, or
(if it is an illegitimate child) is its mother or claims to b its
father, : '
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CHAPTER XXXI. . -
- .OFFENCES AGAINST CHILDREN BY PARENTS AND OTHERS.
\ - AwrticiE 264.
NEGLECTING TO PROVIDE FOOD, ETC. FOR CHILDREN.

- 1Fyery one commits-a isdemeanor who, being the parent
or master, or mistress, of any child of tender years, and wn-
able to provide for itgelf, refuses or neglects (being able to
do so} to provide sufficient” food, clothes, bedding, and other
2 ecessaries for such child, so as thereby to injure the health
of such child.

. ARTICLE 265,
PARENTS NOT PEOVIDING NECESSARIES FOR OHTLDREN.

3Every one comumits & misdemeanor, and is liable upon

summary conviction thereof before two justices to a maxi-

. murn punishment of six months imprisonment with hard

labour, who, being 2 parent, wilfully neglects to provide

~ adequate food, clothing, medical aid, or lodging, for lis

child, being in his custody, under the age of fourteen years,

whereby the health of such child is, or is likely to be

geriously injured. — _

__'The justices may guspend the sentence until further
* hotice if the offender enters into his own recognizances, with

~ or without ome or Tore sureties, as the justices may think

- fit, to come P for judgment when called upon. L

T ’ : » : ' .
- Friend's Cuse, . & R. 205 R.v. Byland, L. R. 1 ¢ C R, 09, Tt is necessary
" to prove actusl injury to the chitd’s health, R, v. Philpott, Dear. 179, and R, v.

Hogan, 2 Den. 277, and that the defendant actually has, mot merely that he 7

might get from the relieving officer the mesus of providing for the child; B. v~
Chandlgr, Daar, 453 . C -
o 1t is doubtful whether this incindes medical attendance as regards any
ona but & parent who is nnder & statutory obligation to provide it. See Article -/
2663 R. v. Dounes, 1Q.8.D. (C.C. R} 25 :
3 31 & 32 Viet. & 122, 8 YR
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The éﬁardians of the union or parish in which the child
may 'be living 'must institute the prosecution, and pay the
costs thereof out of their funds.

ARTIOLE 266

\IASTERS NOT PROVIDING FOR APPRENTICES-~-ABANDONING
CHILDREX UNDER TWO.

Ex ery one commits a mlsdemefmor, and is liable upon
conviction thereof to a maximum pumshment of five years
~ penal servitude, .

*who unlawfully abandong or exposes any child being
under the age of two years, whereby the life of such child
is endangered or its health has been or is likely to be
permanently injured. :

The words “abandoned ” and “expose” include a wilful
owission to take charge of the child on the part of a person
legally bound to do so, and any mode of dealing with it
caleulated to leave it exposed to risk without protection.

JTHustrations.

(1.} * B, A’s wife, living apart from A, leaves O their child, nine manths
old, lying in the road ocutside A’s door. A, knowing ifs position, lets it -
lie there from 7 rpaw till 1 A, A’s mother, D, Lnowmrr the child is
there, and being in her house, acts in the same way a3 A, A has aban.
doned and exposed C, but D has not, as she was under no legal obligation
to take charge of C.

@) A seuds B, her child five weeks of age, packed up in a hamper as a
parcel, by railway to C, B’s putative father, giving directions to the clerk
to Be very careful of the hamper, and send it by the next train, 'Thechild
_ reaches G safely. A has abandoned and exposed B, '

! #5hall.” Does this mean that no one else may do 5o ?

% 24 & 25 Viet. c. 100, 5. 27, Part of sect, 26 refers to the same subject, See
Art. 289 (d), p. 175

3 R, v. White, L. B. 2 C. C. R. 811,

* R.v. Falkingham, L. R. 3 C, C. R, 222,
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(,HAPTER XXXIIL
.. .. -“LIBELS ON PRIVATE PERSONS.

- ARTICLE 267
DEFINITION OF LIBEL.

The word ““libel ” means

. {a.) the offence defined in this Article.

(b.) Anything by the pubhcatlon of which' the offence is
committed.

1 Every one commits the misdemeanor called libel who
waliciously publishes defamatory matter of any persom, or
body of persons, definite and small enough for its individual
members to be recognised as such, in or by means of amy-
thing capable of being a libel in the second sense of the
word. - : :

The publication of a libel on the character of a dead
person is not a misdemeanor unless it is intended to injure
* or provoke living persens.

: . * See Note X.

1 The best modern stateraent on the law oflibel is by Lord Blackburn in Capitaf -
and Counties Bank v. Henty, L. R. 7 App, Ca, 769-788. See also my Histery of
the Criminel Law, vol, ii, p. 208-395 and 1 Hawk. P. C. 542, As to what can
be a “1ibel” see Article 2€8. As to “ publishes,” see Article 270 ; © maliciousty,’

pes Article 271. .

As to libels on tha dead, see B. v, Tapkam, 4T, R. 126, alse E, v, Labouckere,
L.R. 12 Q. B. D, 3224, In February, 1887, [ tried the case of . v. Ensor at the

_aasixes at Cardiff, - The case wna of a4 newspaper libel on 2 political opponent
“who hnd been dead for three years, It led to an assauit by the dead man's sons
npon his supposed libeller. I directed an acquittal on the ground that oo
evidence was oﬁ_"ered to shew that the libel in any way reférred to any living
person. I ought to have added, but I did not do so clearly, that there was ne .
evidence that the defendant wished to provoke the sons of the deceased. 1t was -
not even stated that he knew of their existence. I thought that an actual intent
to injure (I sbould have added) or to provoke or anroy the sons was essential to
the offence, and that & mers tendency to provoke or constructive intention inferred
from the fact that the Jibel was caleulated to hurk the feelings of any surviving -
velations ot the deceased was not epongh, Ibave altered the wording of this
article accordingly. '
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ST Iustrations. :
(L) * A religious society calied the 8. Nunnery, consisting of certain
auns and other persons, may be libelled though no individual ia specially

referred to.

- (2.) A libel may be published against “ certain persons lately arrived
from Portugal and living near Broad Street,” though no particular person
ig mentioned or referred to.

ArtIcLE 268.
THINGS CAPABLE OF BEING LiBELS,

? Any words or signs conveying defamatory matter marked
upon any substance, and any thing which by its own nature
conveys defamatory matter, may be n libel in the second
sense of the word before mentioned. Words spoken can in
no case be a libel, although they may convey defamatory

matter.
Tilustration.

A letter or passage in & book or newspaper, words written on 2 wall, &
picture, a gallows set up before a man's door, may be a libel.

ARTICLE 269,
DEFAMATORY MATTER.

* Defamatory matter is matter which, either directly or by
inginuation or irony, tends to expose any person to hatred,

contempt, or ridicule,
Hustrations.

The following are instances of defamatory raatter :—

" A question suggesting that illegitimate children were horn and murdered
in a nunnery:

< A adds to his other vices ingratitude”; _

7« A will not play the fool or the hypocrite (meaning that he would);

% A has the iteh, and smells of brimstone "

! R. v. Gathercols, 2 Lew. 237.

% R. v. Osborne, 2 Keb. 239,

# 8 Russ. Cr. (3th ed.) p. 178; 1 Hawk, P. C, 452; Folkard’s Starkie, 151. As
to cases in which words spoken amount te a criminal offence, see Articles 67,
91, 161, .

4 Folkard's Starkie, 156, 157.

§ R.v. Gathercols, 3 Lew. C. C. 235,

* Cozv. Les, L. R, 4 Ex, 934,

¥ 1 Hawk. P, C. 543,

¥ TVillars v. Moristen, Holt, 216,

1-
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-1An jmputation that A (a clergyman) poisoued foxes in a hunling
_country and hung them by the neck, and was himself hung in eﬂiay for
w0 dmnc ’

ARTIGLL 270,

PIJBLICATIO‘{ DEFISED.

31‘0 pubhsh a hbel is to deliver it, read it, or communi- .

" eate its purport in any other manmer, or to exhibit it to the
_ person libelled, or any other person, 3provided that if the
.person making the publication shews that he did not know,
- and bad no opportunity of knowing, the contents of the libel,
‘or that the newspaper or other publication of which it forms
“part is likely to contain libellous matter, his act is not
deemed to amount to a publication.
% A libel published in the ordinary course of the Dusiness
of any person. whose trade it is to deal in articles of the kind
" to which the libel belongs, is deemed to be published, not
only by the person who actuaily sells or exhibits it, but also
by his- master if his master has given him general authority
to sell or exhibit for his waster’s profit axticles of that -
Ximd. . S
'# Provided that whenever, upon the trial of any persen for
" the publication of a libel, evidence has been given which
establishes a presumptive case of publication against the -
defendant by the act of any other person by his authority,
the defendant may prove thal such publication was made
without his authority, censent, or knowledsw, and that the
said publication did not arise from want of due ‘care or
* eaution on his part. o _ S
.. 1 R.v. Cooper, 8 Q. B. 533, "I think it might, under special circumstances, be
~ & libel to say of a person & thing spparently guite inoffensive. Suppose, for
" ingbance, & man wrote of another * his name is A, ? menning that his resl name
" was A, nod that the name of B, by Whmh he passed was f‘t}sely assumed, would
" pot this be a libel?
A Rov Burdeit, 4 B. & Ald, 95, A libel pubhshed to the person llbe‘iled iaa
isdemennor, because it tends toa breach of the peace, but it 'is ‘not activnable,
a8 it cannet injure the reputation of the person libelled. . )
© . 3 Ewmens v. Poltle, L. R. 16 Q. B. D. 334.
4 (gses in Folkard's Starkie, 437-8; and especmllyR v. Almond, 5 Burr. 9686
JF § &7 Vict, ¢. 96, & 7, Probably the effect of such proof would be to excuse

the master, though the Act docs not say se, See R, v. Afmond hs to the role
bafors the statute, )
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- 'If the proprietor of a newspaper or other periodical work
gives general authority to an editor to manage the paper; it
is & qguestion of fact whether the proprietor authorized the -
editor to publish the libel which is the subject of the indiet-
ment or imformation.  Authorization is not to be Presmned
from the mere fact that the general control of the paper was
left to the editor, but may be inferred from circumstances
shewing that the proprietor permitted the editor to publish
libels, or was indifferent as to whether libels were published
by him or not. :
: dllustrations. :

(1) * A delivers to B an open letter, of which A is the author, contain-
ing matter defamatory of C. A has published a libel. .

(2.) 2 A posts to B & sealed lotter, of which A is the author, and which
contains a libel on . It seems that the posting of the letter is in itself a
publication (quare),

(3.} * The postman delivers fo B the letter mentioned in the last illns-
tration. The postman has not published the letter, but A has, .

(4) A bookseller’s shopman sells a Jibellous book over the counter in
the ordizary course of business; both the shopman and the bookseller
have publishéd the libel.

- AmpciE 271,

WHEN A LIBEL IS MALICIOUS. _
# The publication of a Libel is malicions in every case which
~ does not fall within the provisions of some one or more of
the six articles. next following. ' b

ARTICLE 272 -
PUBLICATION OF THE TRUTH. :
*The publication of a libel is not a misdemeanor if the

L B, v. Holbrook, I. R, 4 Q. B. D. 42; ' ' S

* All these Hliustrations are founded on R, v. Burdett, 4 B. & Ald. 95. (1) is
assumed by all the judges; (2) is doubted by Bayley, J, p. 153 ; (8)is given by
Best, J., p. 126. .

? In Bromage v. Prowser, 4 B. & C. 247, which is a leading case on the subject,
Bayley, J., says, “ Malice ., . . in its legal sense means a wrongful act done inten-
tionally and. without just cause or excuse”” From the nature of the case the
puhlication of a libel must be an intentional act. The next six Articles sum up
the different states of fact which have been held to constitute © just cause or
excuse ™ for puklishing libels, In Bromage v. Prosser and many other cnses, much
is said of malice in law and malice in fact, of privileged publications, &c., &e,
bat a sufficiently simple and intelligible result has at Inat been reached by very
‘virenitond roads, Ses Note X, ' S

-4 Bffect 0f 6 & 7 Vict. c. 06, 5. 6.
r2
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defamatory matter is true, and if the publisker can shew
that it was for the public benefit that sueh matter should be
published. L

Iliﬂst.mtio'n.

" 1A writes of B, “Many years ago I commmitted immoral acts.” Theim-
putation is true. This is nob & Iibel if the publisher can shew that it was
. for the public benefit that it ghould be published.

ARTICLE 273.
PUBLICATION OF MATTER HONESTLY BELIEVED T0 BE TRUE.

2T]he publication of 2 libel is pot a misdemeanor if the .

defamatory matter Published is honestly believed to be true,
by the person publishing it, and if the relation between the
parties by and to whom the publication is made is such that
the person publishing i3 under any legal, moral, or soctal
-duty to publish such matter to the person fo whom the
publication is made, or has a legitimate personal interest
“in so publishing it, provided that the publication does not
exceed either in extent or in manner what is reasonably
sufficient for the occasion, ® and provided that the person who
publishes is not in fact actuated in so doing by any indirect
motive. '. _ L

When the existence of the relation establishing the duty
has been proved, the burden of proving that the statement
was not honestly believed to be true, and that the defendant .
was in fact actuated by some indirect motive (both or either)
is upon the prosecutor.

. : Ilustrations.

(L) * A being asked the character of B, who had been in his service, by

C, who is shout to engage B as a gervant, writez of B in a letter to C, the
_ words *B is a drunkard and & {hief” If A honestly and on reasonable

1 g, v, Newman, 1B & B, 553 ; and ses Dear, 83, .

3 Ses Falkavd’s Starkie, ch. xii, 249201, I have gone carefolly throngh theae
forty-two pages twice or more, and I cannot see that they contain anything -
beyond thia principie and rather obvious illustrations of it expressed in a very
complicated Way. The leading case ou the subjoct is Harrison ¥. Bush, 5 B. & B.
844-348. : o . .

* (Qark v, Molynews, L.R, 3Q B. I 3T.

& Many cases a3 to giving charncters to aervants ate collecied and abstracted in
Folkard's edition of Starkie, pp 25%-7.
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grounds Delieves that B isa drunkard and a thief, though in fact he is
neither, this is not a libel. :

If A published this letter in a newspaper it would be a libel.

As soon &s the circumstances under which the letter was written are
proved or appear the burden of proving that A did not honestly and on
reasonable grounds believe B to be a drunkard and a thief Is upon Bina
prosecution or action by B.

(2.) 1 A, the private secrefary ofa general, being directed by the general
to give an inspecting officer infurmation as to the discipline of a body of
troops, writes a letter to the inspector, in which he says that B, who had
formerly commanded the troops, attempted to excite s mutiny when he
+was removed from his command. This is not a libel, though false, if A
honestly believed it to be true, and if it was relevant to the subject on
which A was directed to veport.

{3.) 2 A writes a letter containing matter defamatory of B to C, A's
mother-in-law, who is about to marry B. If Ain good faith believes the
imputations to be true, this is not a libel although the iruputations are false,

(4.) 3'The mate of a ship writes & letter to A accusing the cuptain, B, of
drunkenness and misconduct. A (who has nothing to dowith the matter)
forwards the letter to the owner of the ship believing the accusation to be
true and thinking himself morally bound to report it. The accusation was
in fact false. It is uncertain whether A has or has not libelled B.

(5. A complains to the Privy Council of the conduct of a publie ofiicer
whom the Privy Couscil had power to remove. If the statement was
made with express malice it is libellons.!

ARTICLE 274
FAIR CRITICISM.

5 The publication of a libel is not a misdemeanor if the
defamatory matter consist of comments wpon persons who
sabmit themselves, or upon things submitted by their
authors or owners, to public criticism, provided that such
comments are fair. :

‘6 A fair comment is a comment which is either true, or
which, if false, expresses the real opinion of its author (as to
the existence of matter of fact or otherwise), such opinion

1 Beantson v, Skene, 5 H. & N, 838. This was an action for verbal slander, but
the principle is the same,

t Fpdd v, Hawhkins, 8 C, & P, 88. .

? Corhead v. Richards, 2 C. B, 569, The judges in this case were equally
divided, Tindal, C.J., and Erle, J., thought the letter wis not alibel. Coltman, J.,
apd Cresswell, J., thought it was. ) .

1 Procter v. Webster; LR, 16 Q. B. D, 112,

s Folkard's Starkie, ch. xi, pp., 223-248.

© Hunter v. Sharpe, 4 F. & F. 983 ; Folkard's Starkie, 232,
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having been formed with a reasonable degree of care and on
reasonable grounds. i . :
}Every person who takes a public. part in public affairs
~ gubmits his conduct therein to eriticism. _
- . 2Every person who publishes any hook or other literary
production, or any work of art, or any advertisement of
goods, submits “that beok, or literary production, “or work
* of art, or advextisement to public criticism. .
»* Every person who takes part in any dranmatic performance,
ot other public entertaimment, submits himself to public
eriticism to the extent to which he takes part in it.

i Thustrations.

(LY*A, by direction of the Lords of the Admirally, published to the
world at large an official report made to the Lords of the Admiralty by B,
which report containg matter defaming the character of C as a naval archi-
tect. C, having snbmitted to the Lords of the Admiralty proposals and
plans for converting swooden ships of war into armoured ships of war, and

 the official report being part of a collection of papers intended to give the
public information as to the construction of ships of war, and the publica-
tion being made in good faith, A has not libelled B o

(2.)5 A publishes a caricature of B, an author, intended to convey the
jmpression that his books were dull and ridiculovs. A has not libelled B.

(3.) ° B exhibits & picture atthe annnal exhibition of the Royal Academy.
A writes a criticism on the pictures so exhibited, and calls B’s picture “=a
mere daub”  If this expressés A’s honest opinion, A has not libelled B,

¢(4) " B publishes an advertisernent about & bag sold by him and called
st the Bag of Bags.” A publishes o eriticism on the advertisement, saying, -
u The title is very siliy, very slangy, and very vulgar,”  This may be &
libel if it i3 meant to convey an im putation of B way of managing his
_ business, but is not & fibel if it is only an expression of A’s honest opinion
as to the title given by B to his bag.

. * 1 Illustration (1). R
- % llastrations (2), (3), nnd (4).
" # Dibdin v, Bostook, 1 Esp. 28,
.4 Henwood v, Harrison, L.R. 70 P.60B o o B
.5 .Carr v. Hood, 1 Camp. 8543 Folkard's Statkie, 225-7; and sec Tabarf v.
Tipper, 1 Camp. 350, Carr v. Hood is n strong case, because the caricature ridi-
culed not only the book but the author, It is one thing to say, © This book is
absuvd,” anether to eay, “ You are an ghsurd person because you have writien
. thig sbsurd book”” This decision wonld cover {within limits) common political |
caTicatures. : - -
-8 Thompson v. Shakell, 1 DL & M. 187 ; Folkard’s Stavkie, 228,
7 Jenner v. A'Beckett, L. B. 7 Q. B. 11; Folkard’s Starkie, 231.
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ARTICLE 275,
PARLIAMENTARY PROCEEDINGS AND FAIR COMMENTS YHEREON,

1 It is not a _rnisdemeé.nor to publish such of the reports,
_pa'.pérs,-'vobes, or procéedings of either House of Parliament
-as such House of- Parliament may deera fit or necessary to.

be published; or, - - o

. %any extract from _of abstract of such report, paper,

votes or proceedings, if it is shown by the party accused

that such extract or abatract was published dond fide and
without * malice; or :

" #g fair report of any debate in either House of Parlisraent,

though any such publica.ﬁion may contain matter defamatory

of the character of individuals; °[SUBMITTED] provided that
the publisher is not actuated in yaking the publication by
_any indirect motive. )

ARTICLE 275A.

" pEPORTS OF PROCEEDINGS OF YUBLIC MEETINGS.

e Any report publ.ished. o any newspaper of the proceed-
ings of a. public meeting is privileged if such meeting was
lawfully -convened for a lawful purpose and open to the

13 &4 Vict. ¢, 9,5. 1. The Act contains directions as to proof of tha reports,
L. ; ses also Stockdole v. Hansard, 9 A. & E. 1. The existence of a parrower
privilege than that confarred by the statute, viz. the privilage of publishing libel-
lous papers to bars of Parli t for their use, was never disputed; sea Luks

_v. King, 1 Wms, Sauuders, 157. '
" 2 3&4 Vict.e. 8,5 3. . :
¥ The word “ malice ™ must here have its papular sense. In this connection;
however, it has almost 1o mesning. . A publishes an abstract of a parlimentary
paper, which destroys the character of his dendly enoiny B. He rejoices in the
prospect of ruining B'a character, and so publishes both bond fide and with malice.
1t is absurd 1o say he is indictable, yet if he is mot, what is the sense of the
word “malice®? It seldom has any menning except a misleading one. It rafers
not to intention, but to motive, and in almost all legal inquiries intention, as dia-
tinguished from motive, iy the impertant matter. Another objection to it is that
its popular meaning is not barely ill will, bat an il will which it is immoral to
feel, No one would describe legitimate indignation na * malice.” Tha word is
4ntirely avoided in the Indian Penal Code. ' '
.4 Wason v. Wulter, L. B- 4 Q. B. 73,
'8 Analogy of Stsvens v. Sumpson, L. R. 5 Ex, Div. 53.
4 44 & 45 Vict, ¢ 60,5 % .
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public, and if such report was fair and accurate and
published without malice, and if the publication of the
taatter complained of was for the public benefit. The pro-
tection afforded by the enactment on which this Article is
founded is not available as a defence in any proceeding if °
- the plainbiff or prosecutor can show that the defendant has
refused to insert in the Dewspaper in which the report con-
taining the makter eomplained " of appeared & reasonable
letter or document of explanation ot contradiction by or amn
behelf of such plaintiff or prosecutor. - S
17t is a mmisdemeanor for any person to publish any such
report otherwise than in a newspaper, ever though the report
is fair ‘and accurate and the object of publication is to give
jnformation to the public.

ARTICLE 2786,
PUBLICATION IN A COURT OF JUSTICE.

Tt 38 not a misdemeanor for a judge, counsel, witness o
party to publish anything whatever in & judicial proceeding
before a Court of comnpetent jurisdiction, or in the discharge
of any military duty, even if the person publishing knows
the matter published to be. false, and publishes it in order to
‘injure the person to whom it relates. :

' fiustrations.

(LY* A, before justices of the peace, exhibits articles of the peace against
B, containieg false and scandalous chiarges against B, in order to canse B
to be bound over to good brhaviour. “T'his is not a libek o
(2)*A in an action between himself pod B, falsely and maliciously
gwears an affidavit, charging C'with fraud. The affidavit js nob a libel.
(BytA 8 military witness before a military court of Inquiry as to the
_conduct of B, makes in referance to the subject of that inquiry certaim -
: e
1 Dagison v. Duncan, 7 E. & B. 231.
"9 Cutler v. Dizon, 4 Co. 14 b, :
 This is stated most strongly and explicitly in Munster v. Lamb, L. B. 1t
Q. B. D. 588. Henderson ¥. Eroumhead, 4 T & N. 589, 5765 see, too, Dawking
v, Lord Rokeby, L B. 8 Q. B, 255, and authovities cited there. Compare -
. Seaman v, Netherclift, 1 C.-P. Div. 540, for e illustration of the sawmne principle
as regard slander. o o i
s Dawking v. Lord Rokeby, L.R. 7 IL. L. T44.
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written statements aflecling B, which are false to A's knowledge, and ave
intended to injure B, 'Lhisisnot & libel. _ _

(&)1 A being the military superior of D, and being as such under a
military duty to make a report on B's conduct to {, their common superior,
rmakes & report which he knows to be false in order to injure B. The

" report is mot a libel. .

ARTICLE 277
. FAIR REPORTS OF PROCEEDINGS OF COURTS.

3 The publication of & fair report of the proceedings of &
Court of justice is not a Yibel, merely because it defames the
character of any private person; but such a publication
may be an offence ander Asticles 91, 99, 161, or 172,

A report is said to be fair when it is substantially acci-
rate, and when it is either complete or condensed in such a
manner s 10 give a just impression of what took place, bub

this Article does mot extend to comments made by the
reporter, or to reports of observations made by persons not
entitled to take part in the proceedings. ,

Reports of ex parts proceedings are within this Article if
they are of a judicial nature, and proceedings before a magis-
trate under 11 & 12 Vict. c. 42, held with open doors, avd
with a view to the committal for trial of a suspected person,
are judicial. :

"3 Provided in all the cases aforesaid that the publisher is not
actuated in making the publication by any indirect motive.

Jlustrations. .

{1LY*A publishes in a newspaper & fatr report of the examination of
debtor before the registrar of a Dackruptey Court. The examination
‘containg irrelevant statements defaming B, who is o straoger o the
proceedicgs, This is not a Lipelon B. : '
- (2.)®A having heen convicted of publishing & blasphemous libel, B

! Dewkins v. Lord Paulet, L.R. 5 Q. B. 94, Dissentiente Cockbutn, CJ. T
should doubt whether this law would be extended beyond the case of militery
duty. . . . S

- % Curry V. Waitsr, 1 B. & F. 525; Foare v. Sitverlock, 9 C. B. 90 ; Lewis V-
Levy, B B, & E. 555. Usill v. Hales, L. R, 3 C. P. D 319. '

+' Stecens v. Sampson, L. B. 5 Ex. Div. 58,

4 Regaliz v. Leader, 1. R. 1 Ex. 296, 300.

8 B v, Carliste, 3 B, & A. 167. .
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publishes the trial, the blasphonwous matter bun« given in fll, B
publishes a blasplemous libel.- _

.(8) ! A publishes a report of proceedings for perjury against B, and
omits certain parts of the cross-examination of the witnesses. - This raises
a question for the jury whether the effect of the omission is to make the
report partial and inacourate,

(4324, in the last illustration, beging his report with an account of
the proceedings out of which the charge of perjury against B arose, and
observes, * Evidence was given by C and I) which entirely negatived B
~story,” 'This statement is not within the Article. . '

(5) * A publishes in a newspaper an account of proceedings before a
megistrate against B. The report contains & 8" ntement by the magistrate’s
clerk lifat B's alleged conduct was exceedingly improper under any circum-
stances. ‘This observation is ot within this Article, }

(6.) * A publishes & fair report in a newspaper of a proceeding against B
for periury at a police court, which proceediugs ended in the dismissal ot
the charge against B. This publication is not a tibel.

“(%) % A publishes in. a newspaper a fair report of statements of a defa-
. matory kind, made before a magistrate extra-judicially, with a view to
asking his advice. This publication may be a libel, as there is no judicial
proceeding. '

ArticLe 278.
PUNISHMENT FOR LIBEL.

‘Lvery one is Liable to a maximum pumshment of three
years imprisonment and hard labour who
i (@) publishes, or threatens to publish, any hbel ar
(b.) directly or indirectly proposes to abstain from, or offers
to prevent the printing or publishing of any matter or thing
- touching any other pexsor,
- with intent : .
“(i.) To extort any money, or seeumty for money, or any’
~ “valuable thing from such or ‘any other person; or S
(i) to mduce any person to confer or procure for a,ny
person any appomtment or office of proﬁt or trust

1 Lewasv Levy, E. B. & E. 551,
. ’LewnvaeuJ,EB&.L 339, )
-3 Delagal v. Highley, 3 Bing. N. C. 960, 961.
¢ Lewisv. Levy, E. B. & E. 537, see, on the other hand, waan ¥. I?iwa:tas,
3 B & C. 5as. .
3 Melfregor v. Tkwmtes, 3B.&C 24
- B &7 Vict. ¢, 96,5 8.
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1Every one is lisble to a maximum punishment of two
ye&rsimprisonment, and to pay such fine as the Court directs,
who maliciously publishes any defamatory libel knowing it
to be false, _ ' _

2or [if he does not kmow it to be false], to a maximum

punishment of one year's imprisonment, and to pay such a
fine as the Court may direct.

16 &7 Viet. ¢ 96, 5. 4,

® Ibid. 5. 5. The words bracketed sre mot in the Act, but are required to
complete the sense,
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#PART VI,

1 OFFENCES AGAINST RIGHTS OF PROPERTY AND

RIGHTS "ARISING OUT OF CONTRACTS. -

CHAP. XXXII—TPrOPERETY—I'08313-
BION—ASPORTATION-—-BAILMENT, .

CHAP. XXXIV.~~THIXGS CAPARLE OR

- KOT OF BEING STOLEN.

CHAY. XXXV.—THEFT IN GENERAL,

CHAP, XXXVI —FMPEZLEMENT BY

T CLERKSZ AND SERVANTS,

CHAP. XXXVIL—Roprery AND Ex-

_ TORTION BY THREATS.

CHAP. XXXVIIL—Bugcrary, Houss-
BHREAKING, ETC.

CHAP. XXXIX - PUNISHMENTS FOR
STEALINGFARTICULAR TIINGS AND
RECEIVING Go0DS  UNLAWFULLY
OBTAINED,

CHAP, XL -—0OBTAINING PROP.T-R"'."Y
BY FaLsE PRETKNGES AND OTHER
CrisiNaL FRAUDS, AND DEALINGS
WITH PROPERTY.

CHAP., XLI — Frauns BY AGENTS,
TRUSTERY, AND OFFICERS OF
Poprie Coupaxtes—Faise Ac-
COUNTING, -

CHAT. XLIl.—RECEIVING,

CHAP. XLIII—FORGERY IN GENERAL

CHATP. XLIV..—PUNISHMENT OF PAR-
FICULAR FORGERIES,

CHAP. XLV —PERSONATION,

CHAP. XLVL—QFFENCES RELATING
TO THE Cory.

CHAP, XLVIL—Maucrovs INJORIES
T¢ PROPERTY.

CHAP. XLVIIL~QFFENCES RELATING
C 1o GaMe, WInD ANINALY, AND
B,

CHAP, XLIX,—0PrEXCES CONNECTED
WITH TRADE AND BEEACH OF CoN-
© TRACT.

1CHAPTER XXXIIIL -
PROPERTY—POSSESSION—ASPORTATION —-BATLAMENT, '

AwricLe 279.

- OFFENCES AGAINST RIGHTS OF PROPERTY AND RIGHTS
' ABISING OUT OF CONTRACTS.

Tng violation of rights of property, and rights arising from

contracts, is a crime in the cases specified in this part.

: * 3 Hist. Cr. Law, ch. x3viil, 121-176. .
1 T]lla and the following chapter have I fear a somewhat abstract appearance,

buat it is impossible to understand the provisions of the Larceny Act without a - -

knowledge of the doctrines which it presuppeds—that is to say, the docirine as to
the definition of theft, and as to things capable of being stolen,

Bratly B e

The definition of -
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Such violation may be:
(1) By takingawzy pmperty fror. the owner wmhout. lns
cousent.
C{a.) by violence to his person or habltatlon
« {b.) without such violence.
: (2) By “persuading the owmer by fra.ud to- tmnsfex lus
nghts of property. . ,
. = (3) By the m.mappropnatlon of property entrusted by the
owner to the offender. _
(4) By acts caleulated to defraud whetlier they a.ctually :
- defraud or not; that is to say—
U (a) Forfrery
(b.) Personation.
{¢.) Coining and uttering bad meney. :
(3.) By wilful and malicious mischief done to pmpmty'
¢6.) By breaches of certain kinds of contract and inter-
ference in certain cases with freedom of trade.

_ ArrIcLE 280.
PEOPERTY IN MOVEABLE THINGS.

A person whc has a right a8 against the world at large to
do with or to'any moveable thing anything which the lew does
pot speeifically forbid him to do with or to it, and the right
to prevent all other persons from doing therewith or thereto
anything whatever which they are not specifically authorized
to do, either by law or by his eonsent, is said to be the
general owner of that thing, and that thing is said to be
his property, although he may have limited the above-men-
tioned rights respecting it as regards part.mular persons by

contract
2Aan_GLE 281.

" POSSIESSION.

A moveable 'thintr is said to be in the possession of a

theft, tarns on the doctrine of possession (see Lota XVII), and thu is umni.elhglble
* axeept in velation to the doctrins of property.
-t 2 Austin, Jurlsp!‘unlance, 876, 963,
2 See Note X.
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person when he 1s so situated with respect to it that he has -
‘the power to deal with it as owner to-the exclusion of all '
other persons, and when the eircumstances are snch that he
~ may be presumed to intend to do so in case of need. .
A moveable thing is in the possession of the busband of
any wowan, or the master of any servant, who has the custody
of it for bim, and from whom he cen fake it ot pleasure. The
- wword “gervant ” here includes any person acting as a servant

7 for any particular purpose or occasion.

“: The word *“ custddy ? means such a relation towards the -
thing as would constitute possession if the person having
eustody had il on his own account, A -
Tf & servant receives anything for his master from a third
person, not being a fellow-servant, he hos the possession as
distingnished from the custody of it, until he has pub it into
his master's possession, by putting it into a place or thing
belonging to his master, or by some other act of the same
sort, whether the servant himself has or bas nob the custody
of that place or thing. = N
'If a servant receives anything belonging to his master
from a fellow-servant who has veceived it from their common
master, such thing continues to be in the possession of the
master, unless the servant who delivered it delivered it with
the intention to pass the property therein to the servant to
whom it is delivered, having authority to do so from the
master. . .. - . : S
"If a servant receives anything belonging to his master
from o fellow-servant who has received it on the master's
account, and has done mo act to put it into the master’s
possessimi, it is in the possession of the servant who so
. peceives it, and not in his custody merely. ' ’

: Iustralions. _ K
(3.)}* A, the master of a house, gives a dinper parly, $he-plate and other - ¥
things on the table are in bis possession, though from time to timne they are
in the custody of his guests or servants. - I ) L
(2.)7 A assigns the goods in his house to trustees for the beneft of his- . :

1 Fonnded on 1 Hale, P. C. 508. '
2 R.v. Pratt, Dear. 860.
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‘creditors.” The trustees leave him undisiurbed and do not in any way
interfere with the goods. _A and not the trostees is in the poss_ession of
the goods,

(3 )t A produces a receipt stamp, and gets B to wnte a receipt on it
-in A’s presence os for money paid by A to B The. stamp isin A' net Bfo
possession,

(+.)% A buys a bureau from B at a sa]a with meney in a secret ﬁmwar, of
the existence of which neither A nor B is aware, Themoney is not in B's
possession {though the burean which contains it is) because B cannot be
.presumed to intend to act as the owner of it when he discovers it.

()" A is clerk to B, a banker, money is paid to A on B's account,_é.__
keeps it for a short time, and then puts it fnto the till. The money is in
A’s possession $ill it is put into the till, when it passes into s posqesswn,
though A may have the custody of it.

(8.) * B leaves & watch with its maker to be regulated. A writes to the
maker to send the watch to B at a certain post-office. A then goes to the -
post-cffice, and pretending to be B, gets the watch. As soon as the watch

.reaches the post-office addressed to B, it is in B's possession, as the post-
master, as rogards the letter and watch, is the servant of the owner, "

(7.) & B being prevented by a crowd from getting near the pay-place at
a railway station, hands a sovereign to A, who'is close to it, to _pay for her

- ticket, and give her the change. The soverelgn isin B's possession, but in
A’s custody.

(8.) B sends his servant A with 4 cart of B's to fetch coals for B from |
C.. A receives the coals from C, carries them in sacks on his back to the §

_ cart, puts them into the cert, and drives it back to B. The cart is ’l
throughout in B's possession, but in A’s custody. The coals are in" A’s ;!
possession whilst he is carrying them on his back to the cart, but as seon t
a8 they are deposiied in the cart they are in the possession of B thou.crh ,/
both coals and caré continue to be in the custody of A,

(9.) 7 A, B's servant, obtains by false pretences B’s moniey from C
another of B's sarvants The money after such obtaining is smll in B’
possession,

{10)% A, B's servant ohtams by false pratences from G, B’s cas}uar, the

¥ P v John Smith, 2 Den, 449, o

2 Cortwright v. Green, 8 Ves. 4055 Merry v. Green, T M. & W, 623, )

% Buweley's Cuse, 2 Leach, 835.  This case led to the first Act agamst embezzle-
ment by clerks aud servanta, No opinion was publicly delivered f it, but the
jndges seem to have considered that the -\ct. was not felony. Seveml smular cases
are quoted in the argument. :

4 B v. Hay,D. & B. 236. See Bramwell, B.’s, remarks on thls case | in R. _\.
Middileton, L, R. 2C, C. R. 58, .

* RB.v. (. Thompson, L. & C. 225,

& RB.v. Beed, Dear. 168, 257. o

T R.v. Cooks, LE.1C. C. R. 2853 and see' B, v. .Rabms, Dear 418,

& B v. H. Thompson, L. & C, 233,
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property in coins which belonged to B til € gave them toc A, Thoe
possession of the coins is in A,

(11.)* A, B, aud C are all servanis to D D cuatomers pay money to
C, who pays it to A, who pays.it to B, B, A, and C, each Keep separale
accounts of their receipts and payments, so as to be checks on each other.
Money of I¥s paid by C to A is in A’s possession, and not metely in his
custody.

- ArrIcLe 282
SPECTAL OWNER.

2 Every person to whom the general owner of a moveable
thing has given a right to the possession as against the
general owner is said to be the special owner thereof, or to
have a special property therein, and such special property is
not divested if the speeial owner parts wu:h the possessmn'
under a mlstaka

 AmTICLE 283,
. POSSESSOR SPECIAL OWNER AS AGAINST STRANGER,

Every ?erson who bas obtained by any means the posses-
sion of any movesble thing is deemed {o be the special owner
thereof, as against any person who cannot show a better $itle

 thereto. o
Tlustrations. .

{1.)* A finds o bezoar-stone {n the street and shows it fo B, a Jawe]ler,

4o ascertain its value. B keeps it. A has a4 right to the stone_as

against B.
(2.)* A steals B's watch, © picks A’s pocket of the watch O steals

from A. _
ARTICLE 284.
o | TAKING AND CARRYING AWAY. .
A thing is said to be taken and carried away when every |

¥ R, v. Masters, 1 Den, C. C. 332, Mr. Greaves disapproves of this decision; and -
thinks that in such a case the money would be in the master’s possession as soon
as the first servant received it on Ris account. R, v. Murray, Ry, & Moo, 276,
perhaps favours this vxew, but the whole doctrine of possession is so arbitrary and
unreal that it i3 hard to say that one view is better ox worse than another.

* R, v. Vincent, @ Den. 464, .

3 Armory v. Dslamms, 1 5. L. C. 357,
. * Founded on 1t Hale, P €. 50T.
e o : L
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part of it is moved from that specific portion of space which
"1t oceupied before it was moved (although the whole of it

may not be moved from the whole of the space which it

occupied), and when it is severed from any person’or thing -

to.which it was attached in such a manner that the taker has,

for however short a time, complete control of it. An animal

1s said to be taken and driven or led away when it i3 caused
~ to move from the place where it was before.

Tilustrations.

(1) * A removes a parcel from one end of 8 wageon to another, This is
a toking and carrying away. . : :
. (2)* A lifts a sword partly out of i4s scabbard. A hostaken and carried -

away the sword, S _ :

(3.) * A causess horse Lo beled ont of a stable for him to mount. A lins
led away the horse. :

(4.) * A,  postman, instead of delivering a letter in due courss, or bring-
ing it back in his pouch, which would be his duty if he could not deliver
it, puts it in his pocket intending to stesl it This is a taking and
canying away.

(5.) ° A mmatches a diamond earring from a lady’s ear, teaving it out of
the ear; it drops from his hand jnto her hair, and is found there by her
afterwards, A has taken and carried away the earring.

(6.) ® Goods ave tied to a string, one end of which is fastened to the
bottom of a counter. A takes and carries them as far as the string will
vermit. A has not carried away the goods,

{(7,) 7 A has gas-pipes in his house running through a meter, such pipes
being his property. “In order to preveot the gas from passing through the
meter he puts a connecting pipe between the pipe leading to, and the pipe
leading from, the meter, and so. diverts the gas from its proper course.
This is a taking and carrying away of the gas,

s

1 Coslet’s Cuss, 1 Len, 238, '

* R.v. Walsh, 2 Russ. Cr. 153 (from MBS, of Bayley, J.). An odd point would
arise if the sword and ecabbard were merely twisted round in the place which they
aeenpied before they were tonched. T suppose this would not be an asportation,

* R.v. Pitman, 2 C. & P, 423, .

4R, v. Poynton, L. & C. 247.- )

5 Lafrier’s Case, 1 Lea. 3205 R. v. Simpson, Dears. 421. In this case a watch
and chain snatched cut of one button-hole caught in another.

¢ 2 East, P. C. 558,

7 R v, White, Dear. 203,
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ARTICLE 285,
BAILMENT DEFINED.

- When one person delivers, or canses to be ‘delivered, to
_ another any moveable thing in order that it may be kept for
‘the person making the delivery, or that it may be used, gra-

tuitousty or ctherwise, by the: person to whom the delivery

is made, or that it may be kept as 2 pledge by the person-to

whom delivery is made, or that it may be carried, or that
" work may be done upon it by the person to whom delivery

is made gratuitously or not, and when it is the intention of

the parties that the specific thing so delivered, or the article

info which it is to be made shall be delivered either to the

person making the delivery or to some other person ap-

poinfed by him to receive it, the person making the delivery
is said to bail the thing delivercd, the act of delivery is

called a bailment; the person making the delivery is called
the bailor; the person to whom it is made is called the
bailee.* - '

CARTICLE 285a. .

OFFENCES RELATING TO PROPERTY COMMITTED BY AND AGAINST
' : _ MABRIED WOMEN,

"2 Eyery married woman, whether married before, on or after
_1st January, 1883, has in hor own name, against all persons
whomsoever, including her hasband, the same remedies and
tedress by way of criminal proceedings for the protection and
security of her own separate property as if sueh property
. belonged to her as a fems sole, provided that no criminal
" proceeding can be taken by arny wife against her husband
by virtue of the Married Woman’s Property Act, 1882,
while they are living together as to or concerning any
T Hogys . Bsmard, 28. 1. C. 188, for hailment in general.. For the application
of the doctrine to criminal law, B. v. Hassell, L. & C. 38, It peems that a
. married woman moay be a bailee: R. v, Robaon, L. & C. 93, Since the Married
Women's Property et (83 &34 Viel, e, 93) 3t would seem clear that in many

cases Bhe can,
345446 Vict, ¢, 75, 8. 12
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. property claimed by her, nor while they are living apart as -

“to or concerning any act done by the husband while they
were living together concerning property claimed by the wife
unless such - property has been wrongfully taken by the
husband when leaving or deserting, or about to leave or

" desert his wife. -

't A wife doiug any act with respect to the property of her
husband which if done by the husband with respect to pro-
perty of the wife, would make the husband liable to criminal

proceedings by the wife, under this article is in like manner B

liable to eriminal proceedings by her husband.

T 45 & 46 Vict, ¢ 75, 5. 16 (ses Avticle 301, below).

Q2
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CHAPTER XXXIV.
Y THINGS CAPABLE OR NGT OF BEING STOLEX.
~ ARTICLE 286.
.THINGS.OAPAB;E bF BEING STOLEN.

. THINGS are or nob-eapable of being stolen according to the
provisions contained in this chapter. '

" ArTicLr 287.
MOVEABLE THINGS—LAXD-—THINGS FIXED TG LAND.

]

2 A1l moveable things are capable of being stolen, whether

they are naturally moveable or whether they weve, before
being severed therefrom, a part of, or built wpon, or growing
out of, or fixed in a permanent manner to, the soil of the
earth. . '
The soil of the earth itself catmot be stolen, by removing
landmarks, building so a3 to make permanent encroachments,
“or other means of the same kind. _

_Things growing out of, built wpon, permanently attached

to, or forming part of the soil, cannot be stolen whilst they | '

continue to be so attached {o it or fo form part of it, or by
- the act of severance, ®except in the cases provided for in
. Articles 326, 327 (o), (@), {¢), and 328 (&), (3), (K}, ().

ArTIicLE 288.
FITLE-DEEDS AND CHOSES IN ACTION.

f Documents which in any way relate to the title to
“real property, and documents which constitute evidence of

i 8 Hist. Cr. Law, ch. xxix. p. 121-176.

¥ 2 Buse. Cr. 251-260,

* Sue also Article 206, pava. (3) - T
¢ 2 Russ. Cr. 250-278. "
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any Tight of action against any person, are not capable of being
" gtolen, unless they fall within the terms of Article 323 or:

827 (a); but decuments of title to chattels and tokens which:
1epresent them are capable of being stolen. - '

Fe lZustmiwns. )

(1 ) An upstamped written agreement for building cohta.ves under whlch
work has been and {3 being carried on is not capable of being stolen.
(2.} ¥ A pawnbroker’s ticket is capable of being stolen.

ARTICLE 289,
WATER-—GAS—ELEGTRICITY

S Running or standlng water is not capable of bemg stolen
* unless [it seems] it is stored in pipes or reservoirs for the
purpose of sale or use, in which case it is eapable of being
stolen, although money penaltles are provided for an im-
proper use of it. -
5 Gtas is capable of being stolen.
® Electricity is capable of being stolen.

ArTicLE 200,
_TAME ANIMALS AND WILD ANIHALS IN CAPTIVITY._

(¢.) *The following animals are capable of being stolen at
common law:

1 R. v, Waits, Dear, 326, :

2 R.v. Morrison, Bell, C. C. 158. It hus been held that a railway ticket is
capable of beiog stolen: R, v. Boulion, 1 Den, 508, In R, v. Kilham (L. R.1 C. C.
R. 264) it is said that “ the r for this decision do not very clesrly appaar.™
I is, indeed, very hard to reconcile the decision with the established principle as
te ¢ choses in action,” for what is a railway tlcket except evidence of a contract
by the 1stlway to carry the helder ?

26 Water is 3 moveable wandering thmg, and must of necessity continue
‘common by the law of natere, so that I can only have a temporary transient
ustfructuary property therein » (Blackstore, 1 Steph. Com. 173, 5th ed.). As to
watet in standpipes, see Ferens v. ("Brien, L. R, 11 Q. B. D, 21.

.« % Would n man who drew a pail of water ont of 2 reservoir covenng many
acres be guilty of theft? Hardly, I should think,

* R.v Firth L. B. 1 G, C. R. 1723 R.v. White, Dear. 283,

% 45 & 46 Vict, c. 56, 5. 23, and see Art. 327 -

7 2 Russ, Cr. 2534 (5th ed)
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" Tame snimals, whether originally will or nof, birds, bees,
and silkworms kept respectively for food, labour, or profit,
their young and their produce ; R

Hawks kept for sport;

Wild animals in a state of captlwty Lept for food or
profit, ? but not wild amma.ls kept in a state of captivity for
curiosity.

{b.) The i‘ollomncr animals are the subject of larceny by
statute :

3 Dogs, birds, beasts, and other animals ordinarily Lept m
a state of confinement, or for any domestic purpose.

(¢) *Animals of a base nature are not capable of being
stolen either ot common law or by statute unless they are
ordinarily kept in a state of confinement, or for any domestic
purpose, in which case they are the sub.}ecta of larceny by
statute.

* An animal capable of being stolen, whatever may be its
nature, does not cease to be capable of being stolen because

it is permitted ab certain times to wander abroad.

Tltustrations.

(L) * The milk of & cow, the swool on & sheep’s back, honey in s hive, are
the subjects of larceny at common law.

(2.) * Young partridges or pheasants reared under a domestic fowl are -
regarded as tame, and as sush are the subjecta of larceny at cormmon law”
hll they become wild.

(3 ) ¢ Deer in a paddock, rabbits ina hutch, are the subjects. of larceny at

‘ 2 Russ. Cr. 238 {5th ed.)
3 24 & 25 Vict, ¢, 96, 5. 18 and 21. See Article 328, :
) '3 (Coke, 8rd Inst. 108, 9; 2 Russ, Cr. 273-82, Ferrets, s¢ far as I know, ara
.the ouly animals to which (c) has been applied in modern times. In Bv, Searing,
E. & R. 350, “ It appeared in eviderce that fervets arve valuable animals, and
those in question were sold by the prisoner for 95, ‘The judges were of opinion
{in 1818) that ferrets though tame and ealesble could not be the subject of
larceny.’ : I know not whether & ferret would fall within (5) or not. It is neces-
sary to mark tha distinction between animals which ars the subject of larceny at
commot law and those whick are the subject of larceny by statute, because it is'
recngnised in several statutes, See Articles 328 (d) and (f) and 320, e
* 0 Russ Cr. 2334 (5th ed.) ‘ ’
s B v. Shickle, L.R. 1 C. C.R.158; . v Cory, 10 Cox, U, C. 23,
® 2 Rues. Cr. 233—4 238 (5th ed.)
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common law. Bears or monkeys kept in dena are the subjects of larceny
by statute.

(+) ! Young partndves reaved under & common hen du not cease, so lnnor _
as they are practically under the dominion of their owner, to be the sub-
jects of larceny at common law because they are aliowed to wander abroad.

(5.) 2 Pigeons in & dovecot are the subjects of larceny at common law
although they are allowed to fiy about. .

ArTicreE 291.
WILD ANIMALS LI‘J'ING AND DEAD,

3 Living wild animals in the enjoyment of their natural
liberty, whether they have escaped from confinement or not,
are not capable of being stelen altheugh they may be game,
and although it may be an offence to pursue or kill them;*
but the dead body of such an animal is capable of Leing
stolen, and it becomes the preperty of the person on whose -
ground the ammfd dles 8

ArnrTicLE 292,
DEAD BODIES.

€ The dead body of a human being is not capable of being
stolen.

ARTICLE 293,
THINGS ABANDONED.

"Things of which the ownership has been abandoned are-
not capable of being stolen,

V R.v. Shickle, L. R, 1C. €, R, 138, ' :
2 R. v, Cheafor, 2 Den, 361. It has not, however, been decided thut pigeons
" «an be stolen whilst actually fiying about apparently at liberty. T suppose the
question would turn on the knowledge of the offender that the pigeons were tame.
2 3 Russ. Cr. 236 (Hth ed.)
+ See Chapter XLIL. Oysters are the subject of larceny by statute ; ses Art.
327 (), but they can hardly be ealled ¢ living wild animals.” '
5 Plades v, Higgs, L1 H. L. C.621; 34 L. J. (C.P.) 236, But see 7. v. Toonley,
1. R. 1 C. C. R, 315, and Article 296, 3rd paragraph.
¢ R. v. Raynes, 2 East, P. C. 652, Can skeletons and apatomical preparations
of patts of dead bodies, or which formerly formed parts of bodies when living, be
stolen 2—teeth, for instance, intended to be wsed as false teeth.
? 9 East, P. C. 606-T.
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I itustrations.

(1. To convert treasure trove before office found is not theft,

(2.) # To cenvert wreck of the sea is nob theft [if the owner is un~
known]. v -

(3. To convert goods absolutely lost to the owner, and a8 to which
there is no reasonable zround for believing that the cwner ean be found,.
is not thelt. ) )

ARTIcLE 294,
THINGS OF KO VALUE

4 Things of no value to any one are not capable of being
stolen, but things valuable to mo one but the owner are
capable of being stolen.

" Mlustration.

& Tlie paper and stamps of the notes of a firm of conntry baukers which
have been paid by the London correspondent and which are capable of
being re-issued by the country bankers may be stolen, because they aro
valuzble to the country bankers (as saving the expense of printing new
notes), though to no ons else.

1 8 Inst. 108. It is however a misdemeanor. See Arlicle 342,

2 § Hawk, P. C. 149, 5. 38, "This must be understoad of wreck of the sea un-
claimed, and now of wreck not forming part of or belonging to & vessel in distress,
as to stealing which ses Article 238 {g). Penalties for various offences as te
wreck are contained in 17 & 18 Viet. ¢, 104, 5. 477-0 (the Merchant Shipping
Act, 1854). : : -

3 The law a3 to fnding property is more fully stated in Article 302,

.+ Clarte's Case, % Lea. 1006,



