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Additional Cormmeuts (with pariicullr reference to the nuebers In the

sthene}

1. Though this schems indicates four stages (I-IV}), (it
stfll can be cooaidered n TRIPARTITE structurs since only the stages
1-1IT {definition of the offense, unlawfulness and culpability) are
common to any cTrice whareas stage IV comprises elements and_&efcases
that sre (a) less justificatory or exulpatory 4a natura but rather
nore\gaalral matters of public policy and {b) relevant not for all but
only certain typea of offenses and, thua, are no essential part of the
general structure of the crime.

On the other hand, this tripartite structure could as well
conceived of am as TWO-STAGED $f we, as indicated by the sideline —
{nscription A and B, considered the definitional slements (I) and
unlawfulness (II) as merely two complimentary sub-eslements of
WRONGDOING {4} ss stage I, primarily concerping the ACT, and
CULPARILITY (B) az stage II, primarily concerning thc.blameworthiness
of the ACTOR.

So f#r, howvever, Qs the PRACTICAL PROVING of an offense is
concerned, the tuo;gtage 88 well ags the tziparfite construction
requite the same sequence of anzlysis since in both echemes we have to
affim all alements in order to reach full punishabilicy. That means:
One reaches II only after affirming I, and III only after Sffiruing I
and 11, and IV (4f specifically required at all) orly after affirming
I-1I1, And, vice-versa, a#s soon as one gtage 1a not reached, you

won't go any further,

2, A ground of JUSTIFICATION negates II, but not I {unless
one congiders grounds of justification 3s "negative elements of the
definition of the cffense™: so-called "negativg Tathestapdsuerkmale}).

3. A ground of EXCULPATION (respectively of PRECLUDIRG
CULPABILITY) negates III, but not I or 1I., Therefore, since the
offense remains unlawful, it may entail non-punitive measures of



:;hh‘.bii'ltlt{un and sacurity ae well ag it may ba capable of being

participated in by an aider and abattor or an instigator.

4. Lack of a (specifically raquired) PUBLIC POLICY ELEMENT
nagates IV and, thus. precludes full punfahability, but doea not
suspend the unlavfulnese and culpability of the offengs, thus
remaining capable of rendering punishable a partiedpant that
personally fulfille all requirements of stage IV.

5. The common lawv notdon of ACTUS REUS equals eithar sll
definitional elements af 1 {and perhaps including II) or just the ACT
(1. 1.

6. To be criminally lisble for OMISSION, there has to be
braach of a LEGAL DUTY TO ACT which, aczording to the pravailing
congensue ie to ba considarnd as a {zostly unwr{tten} element of the
definition of ths pffente (I} or, ae soue diesentere guggest, only as
requirenment of vnlaviulness (1I),

7. Ths common law notion of MENS REA aquale aithar INTENT
(1. 3) or CULPABRILITY (I11}. Sisilarly fn Cerman theory thare is
gtill some discussion wvhether, as 4t was tha traditicnal view, intang
and negligence 2re mera elements of culpability {II1) or, av
originally developed by the so—called "finalistic theory of act™ dut
wnesnvhile widely accepted on g;hou—gragpdt, 2lresdy have to be

considered aa alements of wrongdoing (I).

8. WECLICENCE ie puniehable only 1f specifically proseribad
for by statute. As part of WRONGDOING (I, 3}, negligence raquires
breach of a ™duty of care" i1a the sease of not towming up to & REASON-
ABLE man's atandard of diligence under the given ¢ircumstances
(so-called Yobjektive Sorgfaleswidrigkeit"), As far as the actor's .
INDIVIDUAL abilicy of realizing 4nd complying with that duty e
conterned, this {s conaidered ao a matter of CULPABILITY (III).



