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INTRODUCTION

TO THE

DISCOURSE or HOMICIDE.

SHALL confider the Law touching Homicide under
I the following Diftinctions.

It is either occafioned by Accident which Human
Prudence could not forefee or prevent.

Or it is founded in Juftice.

Oz in Neceflity.

Or it is owing to a fudden Tranfport of Paffion, which
through the Benignity of the Law, is imputed to Human
Infirmity.

Onr it is founded in Malice.

Berore I proceed to thefe Matters I think proper to
premife a few Things.

1. Iy every Charge of Murder, the Fa? of Killing being
Jirf proved, all the Circumftances of Accident, Neceflity,
or Infirmity are to be fatisfadtorily proved by the Prifoner,
unlefs they arife out of the Evidence produced againft Him:
for the Law prefumeth the Fa@ to have been founded in Ma-
lice, until the Contrary appeareth. And very right it is that
the Law fhould {o prefume. The Defendant in this Inftance
{tandeth upon jult the fame foot that every other Defendant

doth: the Matters tending to Juftify, Excufe, or Alleviate,

muft appear in Evidence before He can avail himfelf of them.

2. In every Cafe where the Point turneth upon the
Queftion, Whether the Homicide was committed Willfully
and Malitioudly, or under Circumftances Juftifying, Excu-
{ing, or Alleviating ; the Matter of Fa&, viz. whether the
Faéls alledged by way of Yuftifcation, Excufe, or Alleviation
are True, 1s the proper and only Province of the Jury. But
whether upon a Suppofition of the Truth of Fa&s fuch Ho-
micide be Juftified, Excufed, or Alleviated, muft be fub-
mitted to the Judgment of the Court. For the Conftruc-

S{f{2 tion
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tion the Law putteth upon Fads ftated and agreed, or
Found by a Jury is in This, as in all Other Cafes, undoubt-
edly the proper Province of the Court. In Cafes of Doubt
and real Difficulty it is commonly recommended to the Jury
to {tate Faés and Circumflances in a fpecial Verdict. But
where the Law is Clear, the Jury, under the Direction of the
Court in Point of Law, Matters of Faé being ftill left to their
Determination, May, and if They are well advifed always
Will find a general Verdi& conformable to fuch Direction.
Ad Quaflionem Juris non refpondent Furatores.

7. Waen the Law maketh ufe of the Term Malice
aforethoughs as defcriptive of the Crime of Murder, it is
fot to be underftood in that Narrow Reftrained Senfe to
which the Modern Ufe of the Word Malice is apt to lead
one, a Principle of Malevolence to Particulars. For the Law
by the Term Malice in this Inftance meaneth that the Fa&
hath been attended with fuch Circumftances as are the or-
dinary Symptoms of a Wicked, Depraved, Malignant Spirit.

I~ the Cafe of an Appeal of Death, which was antient-
ly the ordinary Method of Profecution, the Term Malice is
not, as I remember, made ufe of as defcriptive of the Of-
fence of Murder in Contradiftinétion to Emple Felonious

~ Homicide. The Precedents charge that the Fact was done

D¢ Coroni
cap. 32. 5. 7.

Lib. 1. cap.
38.5.8.9.

Neguiter & in Felonid, which fully taketh in the Legal Senfe
of the Word Mualice. The Words per Maliziam and Malitiofé
our oldeft Writers do indeed frequently ufe in fome other
Cafes ; and They conftantly mean an Adion flowing from
a Wicked and Corrupt Motive, a Thing done Malo Anima,
Mald Confcientid, as They exprefs themfelves. Of which ma-
ny Inftances might be given. I will mention One or Two.

Tu s Method of Proceeding in antient Times in a Cafe
of Robbery or Larceny where the flolen Goods were found
upon the Defendant was, that if He alledged that He bought
them of Another whom He named and vouched to War-
ranty, the Vouchee, if He appeared and entered into War-
ranty, was to ftand in the Place of the Defendant pro Bono
& Mals. Bration fpeaking of this Matter faith, Intrat
quandogue in Defenfionem Warrantum aliguis Malitiose
& per Fraudem & per Mercedem, fieur Campio Condutti-

tius, w— Fleta, on the fame Subje, after ftating the Cafe of
. the
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the Hired Champion in Braften's Words, putteth another
fimilar to it. A Perfon in Holy Orders entereth into War-
ranty for Hire, but refufeth to take his Trial before Lay
Judges propter Privilegium Clericale. In this Cafe, faith
He, the Warranty availeth Nothing, ¢ Er Clericus Gaolee
« pro Malitid commirttetur & redimartur.”

Tur Legiflature hath likewife frequently ufed the Terms
Malice and Malitioufly in the fame general Senfe, as deno-
tung a Wicked, Perverfe, and Incorrigible Difpofition.

Tur Statute de Malefattoribus in Parcis reciteth that
thofe T'refpaflers did frequently refufe to yield Themfelves
to Juftice ; “Lmmo ad Malitiam fuam exequendum & con-
“ tinuandur” did Fly or fland upon their Defence.

Tue 4. and 5. Ph. and M. Enadeth, ¢ That if any Per-
“fon fhall Malitioufly Counfel, Hire, or Command any
¢ Perfon to do any Robbery — and being Arraigned thall
¢ ftand mute of Malice’ — The Word in both Parts of the
A& plainly importeth in general 2 Wicked, Perverfe, and
Incorrigible Difpofition.

NumperLEss Inftances of the like Kind might be
produced, which I doubt not every attentive Reader hath
obferved. But thefe are fufficient.

In the fame Latitude are the Words Malice aforethought
to be underftood in the Statutes which Ouft Clergy in the
Cafe of Wilful Murder, 'The Malus Animus, which is to
be colle@ed from all Circumftances, and of which, as I be-
fore faid, the Court and Not the Jury is to judge, is what
bringeth the Offence within the Denomination of Wilful
Malicious Murder, whatever might be the immediate Mo-
tive to it ; whether it be done, as the old Writers exprefs
themfelves, « Ird el Odio, vel Caufd Lucri,” or from any
other Wicked or Mifchievous Incentive.

Anp I believe Moft, if not All the Cafes which in our
Books are ranged under the Head of Implied Malice will,
if carefully adverted to, be found to turn upon this fingle
Point, that the Fa@& hath been attended with fuch Circum-
ftances as carry in them the plain Indications of an Heart
regardlefs of Social Duty and fatally bent upon Mifchief., *

* The Word Aafitia is ufed in the fame general Senfe in the beft Roman Authors
and in the Civil Law. (See Cafvin's Lexicon ﬁlrid. or indeed any other approved Ditio-

n:n:{.' Verb. AMaliria.) Buel think it much ffer to confult our own Beoks for the Senfe
of Terms made ufe of in our Law. See Lord Raym. 1487. and Keil. 126, 127.

. Ttt I pro-
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I proceed now to the feveral Species of Homicide as they
fall under the Diftin@ions before mentioned.

CHAP I

Homicide occ?z/z'orzezz’ by Accidemt which Fluman
Prudence could not forefee or prevent, impro-
perly called Chance-medley.

§

THIS Species of Homicide is wher€ a Man doing a

Lawful A& without Intention of bodily Harm to any
Perfon, and ufing proper Caution to prevent Danger, un-
fortunately happeneth to Kill. A Variety of Cafes coming
within this Defcription of Homicide Involuntary and meer-
1y Accidental have been put by the Writers on the Subjed,
which it is not neceffary for Me to repeat in this Place. It
will be of more general Service to flate the feveral Reftric-
tions and Limitations under which this Rule is to be confi- -

dered, which will make the true Extent of it better under-
ftood.

SECT. 1. I~ order to bring the Cafe within this De-
{cription, the A& upon which Death enfueth muft be Law-

~ ful. For if the A& be Unlawful, I mean if it be Malym in

3 Intk. s6.

Keil. 117.
6. 5t, Tri.
232

/e, the Cafe will amount to Felony, cither Murder or Man-

{laughter, as Circumftances may vary the pature of it. If
it be done in Profecution of a Felonious Intention it will
be Murder, but if the Intent went no further than to com-
mit a bare Trefpals, Manflaughter. Though I confefs Lord
Coke feemeth to think otherwife. _

I do not intend to enter into a long Detail of Cafes fall-
ing within this Rule or any Others that I fhall lay down.
I will content Myfelf with a few plain Inftances. For I
have neither Leifure nor Inclination to give the Reader a
Common-Place of what other Writers have faid. My De-
fign is, as far as I am able, to reduce every Subjed I treat
of to it’s Principles ; and the Cafes [ cite are intended meer-
ly by way of Illuftration.

A. thooteth at the Poultry of B. and by Accident kill-
eth a Man; if his Intention was to fteal the Poultry, which

_ muft
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muft be colle®ed from Circumftances, it will be Murder CHAP,

by reafon of that Felonious Intent; but if it was done
wantonly and without that Intention it will be barely Man-
flaughter.

Tu e Rule I have laid down {fuppoleth that the A& from
which Death enfued was Malum in fe. For if it was bare-~
ly Malum probibitum, as {hooting at Game by a Perfon not
qualified by Statute-Law to keep or ufe a Gun for that
Purpofe, the Cafe of a Perfon fo offending will fall under
the fame Rule as that of a qualified Man. For the Statutes
prohibiting the Deftru&ion of the Game wnder certain Pe-
nalties will not, in a Queftion of this kind, enhance the Ac-
cident beyond it’s intrinfick Moment.

SECT. 2. DraTu enfuing from Accidents happening
at Sports and Recreations, fuch Recreations being Innocent
and Allrwable, falls within the Rule of Excufable Homicide.
Lord Hale indeed {eemeth to be of Opinion, that Perfons
- playing at Cudgels or Foils, or wreftling by Confent, if
Death enfueth from a Blow, Pufh, or Fall given in thofe
Exercifes, ought to be excepted out of this Rule. This
Opinion He groundeth upon a Principle very true when
properly applied. But He feemeth in this Place, I fpeak it
with great Deference, to be miftaken in the Application of
it. “He, faith the learned Judge, that voluntarily and
< knowingly intendeth Hurt to the Perfon of a Man, though
“He intend not Death, yet.if Death enfueth, it excufeth
“not from the Guilt of Murder or Manflaughter. As if
« A. intendeth to Beat B. but not to Kill him, and Death
“«enfueth, it will be Murder or Man{laughter as the Cir-
“ cumftances of the Cafe may happen.” - -

Ir A intendeth to:Beat B. in Anger or from {prec&w—'
cefved Malice, and Death enfueth, it will doubtlefs be no
Excufe, that He did not Intend all the Mifchief that fol-
lowed. For what He Did was Malum in fe, and He muft
be anfwerable for the Confequence of it. He certainly Beat
him with an Intention of doing him fome bodily Harm,
He had no other Intént, He could have no other ; He is
therefore anfwerable for all the Harm He did. But is this
the Cafe of Perfons who in perfect Friendthip engage by
mutual Confent in any of thefe Recreations for a Trial of

Ttt2 Skill

L.

1. Haie g78,

SECT. 2

1. Hale 472.
and Sum, 57,
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CHAP. 8kill or Manhood, or for Improvement in the Ufe of theit

L

Weapons ? Here is indeed the Appearance of a Combat,
but it is in Reality no more than a Friendly Exertion of
Strength and Dexterity for the Purpofes I have mentioned.
And, which taketh the Cafe out of the general Rule laid
down by the learned Judge, and entirely diftinguitheth it
from that He putteth by way of Illuftration, Bodily Harm
was Not the Motive on gther Side. 1 therefore cannot call
thefe Exercifes unlawfuf; They are manly Diverfions, they
tend to give Strength, Skill, and Adivity, and may fit Pco-
le for Defence, Publick as well as Perfonal in Time of
Need. I would not be underftood to fpeak here of Prize-
fighting and Publick Boxing-Matches, or any other Exer-
tions of Courage, Strength and Adivity of the like kind
which are exhibited for Lucre, and can ferve no valuable
Purpofe; but on the contrary encourage a Spirit of Idlenefs
and Debauchery. For thefe Diforders will, I conceive, falk
under 2 quite different Confideration,
+ As to playing at Foils, I cannot fay, nor was it ever
faid that I know of, that it is not Lawful for a Gentleman
to learn the Ufe of the {mall Sword ;. and yet that cannot
be learned without pra&ifing with Foils. The learned
Judge in the Paffages laft referred to citeth Two Cafes
againft this Exercife. The Firft is not particularly ftated,
and therefore I fay Nothing to it. The Other, Sir Fobz
Chichefler’s Cafe, doth not in My Opinion conclude to the
Point in Queftion, For there was in Falt no Playing st
Foivs in that Cafe. Sir Fobn pafled at his Servant with his

Sword in the Scabbard, He parried with a Bedftaff; and in

the Heat of the Exercife the Chape of the Scabbard flew
off, and the Servant was killed with the Point of the Sword.
Sir Fobn ought not to have ufed a deadly Weapon with fo
little Caution, The Chape was likely enough to be beaten
off in the Violence of the Play, and if that thould happen,
Death, or fome great Bodily Harm muft enfue. He did
not ufe that Degree of Circum{pe&ion which common Pru-
dence would have fuggefted. And therefore the Faét /b
circumflanced might well amount to Manflaughter, though
the Exercife itfelf with proper Weapons might have been
otherwife Lawful.

Tur
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Tue learned Judge mentioneth the Cafe of Publick
Joufts and Tournaments without the Command of the
King, as falling within the fame Rule with the Exercifes
juft mentioned ; but the Cafes differ greatly. For Publick
Joufts and Tournaments drew a great Concourfe of high
Spirits and warm Blood into the Field, Affemblies not al-
ways confiftent with the Publick Tranguility, and feldom end-
ing without forme Bloodfbed.. And for iat Reafon 1 prefume it
was that even in thofe Days of Chivalry they were deemed
unlawful Affemblies, unlefs by {pecial Licence from the
Crown. : .

A Man at the Diverfion of Cock-throwing at Shrovetide,
which hath too long prevailed, mifled his Aim; and a
Child looking on received a Blow from the Staff, of which
He foon died. I once in the Circuit Ruled it Manflaugh-
ter. It is a Barbarous Unmanly Cuftom, frequently pro-
ductive of great Diforders, Dangerous to the By-ftanders,
and ought to be difcouraged.

SECT. 3. Ir an A&ion unlawful in itfelf be done De-
liberately and with Intention of Mifchief or great Bodily
Harm to Particulars, or of Mifchief indifcriminately, fall
it where it May, and Death enfue Againft or Befide the
Original Intention of the Party, it will be Murder. But if
fuch mifchievous Intention doth not appear, which is Mat-
ter of Fact and to be colleted from Circumftances, and
the A& was done Heedleflly and Incautioufly, it will be
Manflaughter: not Accidental Death, becaufe the A& up-
on which Death enfued was Unlawful.

Un b kR this Head I will mention a Cafe which through
the Ignorance or Lenity of Juries hath been fometimes
brought within the Rule of Accidental Death. It is where
a Blow aimed at one Perfon lighteth upon Another and
killeth Him, This in a }oofe way of {peaking may be call-
ed Accidental with Regard to the Perfon who dieth by a Blorw
not Intended againff Him. But the Law confidereth this
Cafe in a quite different Light. If from Circumftances it
appeareth that the Injury intended to 4. be it by Poifon,
Blow, or any other Means of Death, would have amounted
to Murder fuppofing Him to have been Killed by it, it will
amount to the {fame Offence if B, happencth to Fall by the

Uuu {ame
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fame Means. Qur Books fay that in this Cafe the Malice
Egreditur Perfonam. But to fpeak more intelligibly, where
the Injury Intended againft 4. proceeded from a Wicked,
Murderous, or Mifchievous Motive, the Party is anfwerable
for All the Confequences of the Aéion, if Death enfueth
from ity ghough 1t had not it’'s Effe&t upen the Perfon
whom He 1ntended to deftroy. The Ma/itia 1 have already
explained, the Heart regardlefs of Social Duty and Delibe-
rately bent upon Mifchief, and confequently the Guilt of
the Party is juft the fame in the One Cafe as in the Other.
On the other Hand, if the Blow intended againft 4. and
lighting on B. arofe from a fudden Tranfport of Paffion
which in Cafe A. had Died by it would have reduced the
Offence to Manflaughter, the Fa& will admit of the fame
Alleviation if B. fhould happen to Fall by it.

SECT. 4. It is not Sufficient that the A& upon which
Death enfucth be Lawful or Innocent, it muit be done in
a proper Manner and with due Caution to prevent Mif-
chicf. Parents, Mafters, and other Perfons having Autho-
rity in Fore Domeflico, may give reafonable Correction to
thofe under their Care; and if Death enfueth without their
Fault, it will be no more than Accidental Death. But if
the Corre@ion exceedeth the Bounds of due Moderation,
either in the Meafure of it or in the Inflrument made ufe of
for that Purpofe, it will be cither Murder or Manflaughter
according to the Circumflances of the Cafe. If with a
Cudgel or other Thing not likely to Kill, though Impro-
per for the Purpofe of Correétion, Manflaughter. If with
a Dangerous Weapon likely to Kill or Maim, due Regard
being always had to the Age and Strength of the Party,
Murder.

TrH1s Rule tonching due Caution ought to be well
confidered by all Perfons following their lawful Occupa-
tions, efpecially fuch from whence Danger may probably
arife.

WorxMmEN throw Stones, Rubbifh, or other Things
from an Houfe in the ordinary Courfe of their Bufinefs, by
which a Perfon underneath happencth to be Killed. If
They look out and give timely Warning beforehand to
Thofe below, it will be Accidental Death. If without {fuch

Caution,
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Caution, it will amount to Manflaughter at leaft. It wasa
Lawful A&, but done in an improper Manner. ”

I7 is indeed faid in Kefling,t that if this be done in the
Streets of Lazdon or other populous Towns, it will be Man-
flaughter notwithftanding the Caution I have mentioned is
ufed. But this will admit of fome Limitation. If it be
done Farly in the Morning, when Few or No People are
ftirring, and the ordinary Caution is ufed, I think the Par-
ty is cxcufable. But when the Streets are full Thar will
not fuffice; for in the Hurry and Noife of a crowded
Street few People hear the Waming or {ufficiently attend
to 1r.

A Perfon driving a Cart or other Carriage happeneth to
Kill. If He faw or had timely notice of the Miichief like-
ly to enfue, and yet drove on, it will be Murder. For it
was Wilfully and Deliberately done. Here is the Heart
Regardlefs of Social Duty, which 1 have already taken no-
tice of. If He might have feen the Danger, but did not
look before Him, it will be Manflaughter for want of due
Circumfpeétion. But if the Accident happened in fuch a
Manner that no Want of due Care could be imputed to the
Driver, it will be Accidental Death, and the Driver will
be excufed.

I need not. ftate more Cafes by way of Hlluftration under
this Head, thefe are fufficient. But I cannot pafs over one
Reported by Keiling, becaufe I think it an extreme hard
Cule, and of very extenfive Influcnce, A Man found a Pif-
tol in the Street, which He had reafon to believe was not
Loaded, having tried it with the Rammer; He carried it
Home and fhewed it to his Wife, and She ftanding before
him He pulled up the Cock, and touched the Trigger.
The Piftol went off and killed the Woman. 'This was ru-
led Manflaughter. ' '

I appeareth that the learned Editor was not fatisfied
with the Judgment. It is one of the Points He in the
Preface to the Report recommendeth to further Confide-
ration,

ApmiTrineg that the Judgment was firictly Legal, it
was, to fay no better of it, Summum Jfus.

I cannot help faying, that the Rule of Law I have been
confidering in this Place, touching the Confequence of ta-

Uuu z king
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CHAP. king or not taking due Precaution, doth not fcem to bLe

1. fufhciently tempered with Mercy. Manflaughter was for-

% merly a Capital Offence, as I fhall hereafter (hew. ~And

even the Forfeiture of Goods and Chattles upon the Foor

of the prefent Law is an heavy Stroke upon a Man guilty

tis true of an heedlefs incautious Condudt, but i# ozber Re-

Spetts perfeltly Innocent. And where the Rigour of Law

bordereth upon Injuftice, Mercy fhould, if poffible, inter-

pofe in the Adminifration. It is not the Part of Judges to

be perpetually hunting after Forfeitures where the Heart is

Jree from Guilt. They are Mmifters appointed by the

Crown for the Ends of Publick Juftice ; and fhould have

written on their Hearts the Solemn Engagement His Majef~

Coronation  ty is under to * Caufe Law and Juftice i Mercy to be exe-
Oach. “ cuted in all His Judgments.”

Tu1s I have faid upon a Suppofition that the Judgment
Reported by Keiling was ftrictly Legal. 1 think it was Not,
For the Law in thefe Cafes doth not require the wrmsff
Caution that ¢az e ufed ; it is {ufficient that a reafonable
Precaution, what is #fral and erdinary in the like Cafes, be
taken. In the Cafe jult mentioned of Workmen throwing
Rubbith from Buildings, the ordinary Caution of looking
out and giving Warning by Outcry from above will excufe,
though doubtlefs a better and more effeGtual Warning might
have been given, But this excufeth, becaufe it is what is
ufually given, and hath been found by long Experience in
the ordinary Courfe of Things, to anfwer the End. The
Man in the Cafe under Confideration examined the Piftol
in the Common way, perhaps the Rammer which He had
not tried before was too Short and deceived Him, But hav-
ing ufed the ordinary Caution found to have been effe¢tual
in the like Cafes He ought to have been Excufed.

I have been the longer upon this Cafe, becaufe Accidents
of this lamentable Kind may be the Lot of the Wifeft and
the Beft of Mankind, and moft commonly fall amongfk the
neareft Friends and Relations. And in fuch a Cafe the For-
feiture of Goods rigoroufly exaCted would be heaping Af-
fli¢tion upon the Head of the Afflicted, and galling an
Heart already wounded paft Cure. It would even aggra-
vate the Lofs of a Brother, a Parent, a Child, or Wife, if

fuch
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fuch a Lofs under fuch Circumftances is capablé of Aggra: CHAP.

vation, L

I once upon the Circuit tried a Man for the Death of his
Wife by the like Accident. Upon a Swnday Morning the
Man and his Wife went a Mile or two from Home with
fome Neighbours to take a Dinner at the Houfe of their
common Friend. He carried his Gun with Him hoping to
meet with fome Diverfion by the way. But before He
went to Dinner He difcharged it, and fet it up in a pri-
vate Place in his Friend’s Houfe. After Dinner He went
to Church, and in the Evening returncd Home with his
Wife and Neighbours, bringing his Gun with Him, which
was carried into the Room where his Wife was, She having
brought it part of the Way., He taking it up touched the
Trigger, and the Gun went off and killed his Wife, whom
He dearly loved. It came out in Evidence, that while the
Man was at Church, a Perfon belonging to the Family pri~
vately took the Gun, charged it and went after fome Game;
but before the Service at Church was ended returned it oad-
ed to the Place whence He took it, and where the Defen-
dant, who was ignorant of all that had pafled, found it, to all
Appearance as He left it. T did not inquire, whether the
poor Man had examined the Gun before He carried it
Home; but being of Opinion upon the whole Evidence,
that He had reafonable Grounds to believe that it was not
loaded, 1 directed the Jury that if 7hey were of the fame
Opinion They fhould Acquit Him. And He was Acquit-
ted.

SECT. 5. AccipenTtal Death which happeneth SECT.s.
without the Intervention of Human Means induceth a For- D%
feiture which the Ignorance and Superftition of antient
Times called a Deodand, Thefe Forfeitures were part of

" the Cafual Revenues of the Crown ; and the Value, when
found by the Coroner’s Inqueft, was put in Charge to the
Sherift, in order to be levied on the Ville where the Accl-
dent happened and was paid into the Hands of the King’s
Almoner to be applied to Pious Ufes for the Soul of the
Deceafed.

Twrs Forfeiture, which is not now applied to Superfti-
tious Ufes, is ftill Part of the Revenue of the Crown, unlefs

Xxx where
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CHAP. where Lords of Franchifes are intitled to it by Grant. For
I.  no Man can prefcribe to it, or to the Goods of Felons of
Tl 114 Themfelves, or other Felons, or OCutlaws happening with-
t. Hale 41g. | s
in his Royalty. :

1 have nothing to add to what other Writers have {aid
touching Deodands more than to obferve, that as this For-
feiture feemeth to have been originally founded rather in
the Superftition of an Age of extreme Ignorance than in the
Principles of found Reafon and true Policy, it hath not of
late Years met with great Countenance in #eflminfler-
Hall. And when Juries have taken upon them to ufe a
gudgment of Difcretion, not ftrictly within their Province,
or reducing the Quantum of the Forfeiture, (1 with the
Temptation to it was taken out of their way) the Court of
King’s Bench hath refufed to interpofe in Favour of the
Crown or Lord of the Franchife.

It hath frequently interpofed it’s Authority as Sovereign
Coroner in this Cafe, and allo in the Cafe of Suicide,
Favour of the Subfeét and ro jave the Forfeiture, but will
not do it in either Cafe 2o bis Prejudice. And herein it pro-
ceedeth npon the {fame Principle of equitable Juftice, that
the Courts of #effminfler-Hall conflantly do in refufing to
fet afide a wrong Verdi&t given in Favour of the Defen-
dant in a Criminal Cafe, or in an hard Action, though
it is done every Day where a wrong Verdi& goeth againft
Him.

In the Cafe of the King and Rolfe Coroner of Kenz,
which came on in Mich. and Hi/l. the 5% of the King, the
Coroner’s Inqueft found, that 4. B. fitting on his Waggon
accidentally fell to the Ground, and that the Horfes draw-
ing the Waggon forward, one of the Forewheels cruthed his
Head, of which He inftantly Died, and then concluded
that the Wheel, on which they fet a fmall Value, ozfy mo-
ved to his Death. A Motion was made in behalf of Mr.
Mompefforn Lord of the Franchife for quathing this Inquifi-
tion, upon Affidavits tending to fhew that the Cart and
Horfes were equally inftrumental ; which indeed the Find-
ing of the Jury did fufhciently imply. But the Court was
very clear that neither this Court nor the Coroner can ob-
lige the Jury to conclude otherwife than They have done,

and would not fuffer the Affidavits for quathing the Inqui-
fition
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fition to be read. A like Cafe came on in Mich. the 29" CHAP.,

of the King, the King againft Drew Coroner of Middle-
Jex. The Coroner’s Jury upon view of the Body of a Per-
fon killed by the like Accident, found that one Wheel of
the Waggon ony moved to the Death. The Court, on Mo-
tion in behalf of the Lord of the Franchife, granted a Rule
for thewing Caufe why the Inquifition fhould not be quath-
ed for this Mifbehaviour of the Jury. On the Day for (hew-
ing Caufe Mr. Hume Campbel, Council for the Lord of the
Franchife, informed the Court that upon looking into Pre-
cedents He was {atisfied He could not fupport the Rule,
and thereupon it was difcharged. The Cafe of the King
and Rolfe was mentioned on this Occafion, and greatly re-
lied on. . .

CHAP IL
Homicide founded in Fuftice.

SECT. 1. / HE Execution of Malefactors under Sen-
tence of Death for Capital Crimes hath
been confidered by former Writers as a Species of - Homi-~
cide founded in Neceflity. I think it hath with Propriety
enough been fo confidered. For the Ends of Government
cannot be anfwered without it. Lord Hale hath treated
this Subjeét pretty much at large: and as it is not a Matter
of very general Concernment, and as few Queftions are
likely to arife upon it, I refer the Reader to what the learn-
ed Judge hath faid upon the Subjeét. One of his Rules in-
deed feemeth to want fome Explanation; Thaz the Fxecu-
tion ought not to vary from the Fudgment ; for if it darh, tbe
Officer will be guilty of Felony at keaft, #f not of Murder.
Twurs is a good general Rule, but not univerfally true.
If the Officer of his own Head, and without Warrant, or
the Colour of Authority, varieth from the Judgment, He
may be Criminal to that Degree the learned Author men-
tioneth. For He Wilfully and Deliberately aéteth in. De-
fiance of Law, and in fo doing fheddeth the Blood of a

Man, whofe Perfon, ’till Execution is done upon Him in .

a due Courfe of Juftice, is equally under the Prote@ion of
Xxx2 the

L

SECT.1.

1. Hale 496.
-~ §02.

1. Hale 5or,
2. Hale g51.
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CHAP. the Law withi every other Subje&. But if the Officer hatlt
II.  a Warrant from the Crown for Beheading a Perfon under
Sentence of Death for Felony, or a Woman for Treafon
of any kind; and payeth Obedience to it, this I conceive
3 Inf. 52 would not be Criminal. Lord Coke indeed doth fay that a
e Warrant from the Crown for an Execution fozally varying
from the Fudgment is Illegal, becaufe the King cannot a/zer
the Judgment, though He may by His Prerogative remit
one Part, and leave the Offender open to the Other. As,
faith He, in the Cafe of High Treaion, Decapitation lesng
Part of the Fudgment, the Law is fatished, the Judgment
is fubftantially executed, if That be done, though every
Other Part is omitted. And Hale feemeth to agree with

Him.

Tuat the Crown may remit Part of the Judgment is
certainly True, and would filence every Doubt in the Cafe
of High Treafon at leaft, if Hanging and Beheading were
Ingredients in every Judgment for that Offence. DBut in
the Cafe of Women, Beheading is no Ingredient in the
Judgment, and yet Ladies of Diftinétion have been for
many Ages paft by Warrant from the Crown Beheaded for
that Offence. ‘The Execution in this Inftance rozally va-
rieth from the Judgment, and yet I do not know that thofe
Executions have been efteemed Illegal. Nor can I recolleét
a fingle Inflance where a Lady of Diftinction hath been
Burnt for High Treafon. And with regard to thofe of in-
ferior Rank who have been Burnt, it is well known They
have generally been Strangled at the Stake by the Execu-
tioner before the Fire hath reached Them ; though the
Letter of the Judgment is that They {hall be Burnt in the
Fire #// They are Dead. 'This the Sheriff doth or knowing-
ly permitteth without Warrant from the Crown, Cuftom
alone having given a kind of 8anétion to a Practice found-
ed in Humanity and not repugnant to any Rule of {ubftan-
tial Juftice. I remember One and but One Inftance to the
contrary which will be mentioned in it’s proper Place. Be-
heading is likewife no Ingredient in the Judgment for Fe-
lony, and yet Perfons of Diftin¢tion have for Ages paft
been by the like Warrants Beheaded for that Offence; and
Nobody hath complained or thought the Execution llle-
gal,

T
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Trz Diftinétion therefore .between a total Alteration CHAP,
and a Remiffion of Part of the Judgment will not wholly I
folve the Difhiculty, if any Difficulty there be. Though a
partial Solution may fometimes {erve to fave Appearances.

But this Matter feemeth to lie in a very narrow Compafs.
The King cannot by His Prerogative vary the Execution,
fo as 20 Aggravate the Punifbment beyond the Intention of the
Law. Thus far the Rule that The King cannot alter the
Judgment is true. But it doth not follow from thence that
He, who wndoubtedly can wholly pardom the Offender, can-
not Mitigate his Punifhment with Regard to the Pain or In-
famy of it. 'Will it be faid that becaufe the Crown cannot
go beyond the Letter of the Law iz point of Rigour it’s Mer-
cy is likewife fo bounded? by no Means. For the Law
proceedeth in Both Cafes with a perfect Uniformity of Sen-
" timent and Motive. The Benignity of the Law hath fet
Bounds to the Prerogative in One Cafe, and the fame Be-
nignity hath left it Free and Unconfined in the Other.
- I~ the Cafes juft mentioned it cannot perhaps be faid
with {trict Propriety that zhe Fudgment is Subflantially exe-
cuted;, but furely the Ends of Publick Juftice are effectually
anfwered if the Offender fuffereth Death, the Ulimum Sup-
plicium, though the Circumftances of Infamy or extreme
Rigour which the Judgment importeth are Difpenfed with.
And whenever that hath been done, it hath in all Ages
been efteemed a Matter of Royal Grace, and granted at
the Prayer of the Party or his Friends.

Tre Writ of Efcheat, grounded on the Common-Law, Regit 165.
in the Cale of an Attainder for Felony alledgeth that the ;'4411.}’ f&
Party was Hanged, whether, fay the Books, He was Be- lb?;i;-f 339
HEADED or died before Execution, which Averment is not ~ 0
‘Traverfable. This, faith the Note on the Regifter, was ad-
judged in Parliament in the 8™ of Edw. the 3°. And in the
Statute ftiled Arsiculi Cleri one Grievance complained of is, g.Eda.co.
¢ That Perfons flying to Santuary and Abjuring” (a Pri-
vilege never allowed but in Cafes of Felony) ¢ had been
¢“taken by Force from the Publick Highway and then
“ Hanged or Bebeaded.” Lord Cske in his Comment at the
Word [decapitantur] faith, < This is miftaken in the Peti-

“tion, for no Man can be Beheaded but for Treafon.”
The Miftake if any there be was in a meer Matter of Fa& of

Yyy Great
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Great and Publick Notoriety at that Time. And therefore,
where the Miftake upon the whole moft probably lieth,
whether in the Petition or in the Comment, the Reader
muft judge,

Trese Authorities, in My Opinion, prove to a De-
monftration that in thofe carly Ages the Judgment for
Hanging was the Legal Ordipary Judgment in the Cafe of
Felony, and that Execution was commonly done in that
Manner. They thew likewife that Beheading in fome {pe-
cial Cafes upon a Judgment in Felony hath been practifed
in all Ages. .

I therefore conclude, "tll I fhall be better informed, that
the Prerogative now under Confideration, founded in Mer-
cy, and never in any Age complained of, is Part of the
Common-Law.

L o r b Coke in one of the Paffages I have cited, after ad-
mitting that in the Cafes He mentioneth the Execution did
vary from the Judgment, concludeth, but ¢ Fudicandum off
<« Legibus non Exemplis.” The Rule is true, but the Mif-
take lieth in the Application of it. For immemorial Ufage
founded in Mercy and never complained of is undoubtedly
Sufficient in this, as in every other Cafe, to determine what
is or is not Part of the Common-Law.

SECT. 2. Houm1icipe in Advancement of Juftice may
likewife be confidered as founded in Neceflity. For the
Ends of Government will be totally defeated unlefs Per-
fons can in a due Courfe of Law be made Amefnable to Juf~
tice. And therefore where Perfons having Authority to Ar-
reft or Imprifon, ufing the proper Means for that Purpofe,
arc Refifted in fo doing, and the Party making Refiftance
is Killed in the Struggle, this Homicide is juﬁi%able. And
on the other Hand, if the Party having Authority to Ar-
reft or Imprifon, ufing the proper Means, happencth to be
Killed, it will be Murder in All who take a Part in fuch
Refiftance, For it is Homicide committed in Defpite of the
Juftice of the Kingdom.

Tu e Rule I have laid down fuppofeth that Refiftance is
made. And upon that Suppofition it will, I conceive, hold
in all Cafes, whether Civil or Criminal. For in the Cafe of

Refiftance in either Cafe the Perfon having Authority to
Arreft
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Arreft or Imprifon may repel. Force with Force, and if CHAP.

Death enfueth in the Struggle He will be juftified, This
is founded in Reafon and Publick Utility, For few Men
would quietly fubmit to an Arreft, if in every Cafle of Re-
fiftance the Party impowered to Arreft was obliged to De-
fift and leave the Bufinefs undone. I think the Opinion in
1. Rolle's Report is too fevere.

SECT. 3. Tue Cafe of bare Flight in order to avoid
an Arreft in a Givil Proceeding, and likewife in fome Ca-
fes of a Criminal Nature, will fall under a different Confi-
deration. A Defendant in a Civil Suit being apprehenfive
of an Arreft flyeth, the Officer purfueth, and in the Pur-
fuit Killeth Him, 744, faith Lord Hale, will be Mur-
der.

I rather choofe to fay, it will be Murder or Manflaugh-
ter as Circumftances may vary the Cafe. For if the Offi-
cer in the Heat of the Purfuit, and meerly in order to
overtake the Defendant, fhould trip up his Heels, or give
Him a Stroke with an ordinary Cudgel, or other Weapon
not likely 1o Kill, and Death fhould unhappily enfue, I can-
not think that this will amount to more than Manf{laugh-
ter, if in fome Cafes even to that Offence. The Blood was
heated. in the Purfuit, his Prey, a lowful Prey, juft within
his Reach, and no fignal Mifchief was intended. But had
He made ufe of a deadly Weapon, it would have amount-
ed to Murder. The mifchievaus vindiétive Spirit, the Ma-
litia 1 have already explained, which always muft be col-
lected from Circumftances, determineth the Nature of the
Offence. - '

SECT. 4. Wnar hath been faid with Regard to bare
Flight-in a Proceeding meerly Civil is equally true in the
. Cale of a Breach of the Peace, or any other Mifdemeanour
fhort of Felony. But where a Felony is committed, and
the Felon fiyeth from Juftice, or a dangerous Wound is
given, it is the Duty of every Man to ufe his beft Endea-
vours for preventing an Efcape. And if in the Purfuit the
Party flying is Killed, where He cannot be otherwife over-
taken, this will be deemed Juftifiable Homicide, For the
Purfuit was not barely Warrantable, it is what the Law re-
Yyyoz quireth

1L
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See the Cafz
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Stat. g An,
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492
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CHAP. quircth and will punith the wilful Neglect of. T may add
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115.

Seanfl 13,
2. bt g2,

that it is the Duty of every Man in thefe Cafes quie-tly to
yield Himfelf up to the Juftice of his Country. And for
this Reafon it is that Flight alone upon a Charge of Felo-
ny induceth a Forfeiture of Goods, though the Party up-
on hjs Trial may be acquitted of the Fa&. For He hath
done what in him lay to flop the Cowrfe of Publick Juf-
tice.

Some Writers have thought that this Forfeiture is
founded on a Legal Prefumption of the Guilt of the Party
grounded on his Flight; but in the Cafe of an Acquittal ll
Prefumption of that kind muft be at an End. It is Pre-
fumption againft Fact.

Tuese Rules are founded in Publick Utility, #e Ma-
leficia remaneant impunita.

AnD if in the Cales 1alt mentioned the Felon, or Per-
fon giving a dangerous Wound turneth upon the Purfuers,
and in the Scuffie any one of them is Killed, this will be
Murder in the Perfon fo Refifting, and all his Adherents
prefent and knowingly Abetting, for the Reafon given in
the fecond Se&tion.

A~ cven in the Cafe of a fudden Affray where no Fe-
lony is committed or Wound given, if a Perfon interpofing
to part the Combatants, giving Notice to them of bis friend-
fy Intention, {hould be Affaulted by them or either of them,
and in the Struggle fhould happen to Kill, this, I take it,
will be Juftifrable Homicide. And on the other Hand, if
the Party {o interpofing, giving fuch Notice, thould be Kill-
ed by either of the Combatants, it will be Murder in the
Perfon fo Killing. For it is the Duty of every Man to in-
terpofe in fuch Gafes for preferving the Publick Peace and
preventing Mifchief. _

Tr1s Rule is founded in the Principles of Social Duty
and Political Juftice.

CHAP.
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CHAP IL
Homicide founded in Neceffiry.

SECT. 1. ELF-DEFENCE naturally falleth un-
». ) der the Head of Homicide founded in Ne-
ceflity, and may be confidered in Two diffcrent Views,

I'r is either that Sort of Homicide Se & Sua defendendo
which is perfe@ly Innocent and Juftifiable, or that which
is in fome Meafure Blameable and barcly Excufable. The
Want of attending to this Biftinéion hath, I believe,
thrown fome Darknefs and Confufion upon this Part of
the Law.

Tue Writers on the Crown-Law, who I think have not
treated the Subjed of Self-Defence with due Precifion, do
not in Terms make the Diftin&ion I am aiming at, yet
All agree that there arc Cafes in which a Man may with-.
out retreating oppofe Force to Force, even to the Death.
This I call Juftihable Sclf-Defence, They Juftifiable Ho-
micide, '

TrEv likewife agree that therc are Cafes in which the
Defendant cannot avail Himfelf of the Plea of Self-De-
fence without fhewing that He retreated as far as He
could with Safety, and then meerly for the Prefervation of
his own Life Killed the Affailant. This I call Self~-De-
fence Culpable, but through the Benignity of the Law Ex-
cufable. ;

In the Cafc of Juftifiable Self-Defence the injured Party
may repel Force with Force in Defence of his Perfon, Ha-
bitation, or Property, againft one who manifeftly intendeth
and endeavoureth with Violence or Surprize to commit a
known Felony upon cither, In thefe Cales He is not obli-
ged to retreat, but may purfue his Adverfary ’till He find-
eth himfelf out of Danger, and if in a Conflict between
them He happeneth to Kill, fuch Killing is Juftifiable.

Tre Right of Self-Defence in thefe Cafes is founded in
the Law of Nature, and is not nor can be fuperfeded by
any Law of Saciety. For before Civil Societies were form-
ed, one may conceive of fuch a State of Things though it

Zzz is
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CHAP. 1s ditheuit to fix the Peried when Civil Socicties were formi-

118

Keil, 28,

Tbid. 129.

ed, I fuy before Societies were formed for mutual Defence
and Prefervation, the Right of Sclf-Defence refided in Indi-
viduals ; it could not refide elfewherc. And fince in Ca-
{es of Neceffity, Individuals incorporated into Society can-
not refort for Protedtion to the Law of the Society, that
Law with great Propriety and ftri¢ Juftice confidereth
them as #f in that Inflance under the Protedtion of the
Law of Naturc.

I will by way of Illuftration flate a few Cafes which 1
conceive are reducible to this Head of Juftifiable Self-De-
fence.

WHaere a known Felony is attempted upon the Perfon,
be it to Rob or Murder, here the Party aflaulted may re-
pel Force with Force, and even his Servant then attendant
on Him, or any Other Perfon prefent may interpofe for
preventing Mifchief; and if Death enfueth, the Party fo in-
terpofing will be Juftified. In this Cafe Nature and Social
Duty cooperate.

A Woman in Defence of her Chaftity may lawfuily Kill
a Perfon attempting to commit a Rape upon Her. The
Injury intended can never be Repaired or Forgotten. And
Nature to render the Sex amiable hath implanted in the
Female Heart a quick Senfe of Honour, zhe Pride of Vir-
tue, which kindleth and enflameth at every fuch Inftance
of Brutal Luft. Here the Law of Seif-Defence plainly co-
incideth with the Diétates of Nature,

An Attempt is made to commit Arfon or Burglary in
the Habitation ; the Owner, or any Part of his Family, or
even a Lodger with Him may lawfully Kill the Affmlants
for preventing the Mifchief intended.* Here likewife Na-
ture and Social Duty cooperate. _

In Mawgridge's Cale, He upon Words of Anger be-
tween Him and Mr. Cope threw a Bottle with great Vio-
lence at the Head of Mr. Cope, and immediately drew bis
Sword, Mr. Cope returned the Bottle with equal Violence.
« It was,” faith Lord Holt, ““Lawful and Juftiftable in Mr,
<« Cope fo to do.. For,” as He argueth a little afterwards,

* See Keil. g1. a much ffronger Cafe.  Perions rudely forcing Themiclves into a Room
in a Tavern apainit the Will of the Company in PofletFion, onc of the Ailailaurs is Kill-
cd in the Scuffic, Ruled Juftifable Hamicide, Bue O

“ He
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« He that hath fhewn that He bath Malice againff Another
“is mot fit to be trufted with a dangerous Weapon in bis
« Hand.”

It was upon this Principle I prefume, and poflibly teo
upon the Rule already laid down touching the Arreft of a
Perfon who had given a dangerous Wound, that the Legil-
lature in the Cafe of the Marquis de Guifcard who ftabbed
Mr. Harley fitting in Council, difcharged the Party who
was {uppofed to have given Him the mortal Wound from
All manner of Profecution on that Account ; and declared
the Killing to be @ Lawfu! and Neceffary Ation.,

SECT. 2. I will now proceed to that Sort of Self-De-
fence which is Culpable and through the Benignity of the
Law Excufable. And this Species of Self~Defence, 1 choofe
upon the Authority of the Statute of Hen. the 8%, to dif-
tnguifh from the Other by the Name of Honticide e De~
ﬂ?xdmdo upon Chance-medley. The Term Chance-mediey
hath been very Improper]y applied to the Cafe of Acciden-
tal Death, and in Vulgrar Speech we generally affix that fin-
gle Idea to it. But the Antient Legal Notion of Homi-
cide by Chance~n1€dley was when Death enficd from a
Combat betwcen the Parties upon a fudden Quarrel.* How
upon the {pecial Circumftances of the Cafe the Spcmes of
Homicide /e Defendends which I am tiow upon is diftin-
guifhable from that Species of Felonious Homicide which
we call Manflaughter will be prefently confidered.

Tz Difference between gufhﬁable and Excufable Self-
Defence appeareth to Me to be plainly fuppofed and point-
cd out by the Statute I have juft mentioned, For after re-
citing, that it had been Dowbred whether a Perfon Killing
anothcr attempting to Rob or Murder Him under the Cir-
cumftances there mentioned fhould Forfeit Goods and Chat-
tles, ¢ As,” proceedeth the Statute, < Any other Perfon
« fhould do that by Chance-medley thould happen to Kill
“ or Slay any other Petfon iz His or Their Defence,” it en-
aceth, That in the Cafes firft mentioned the Party Killing
fhall Forfeit Nothing, but thall be Difcharged in /lite man-
ner as if He were Acquitted of the Death,

% See Shene — D¢ Verlorum Signifieatione. Ferd, Chaudemelle.
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I will make an Obfervation or two upon this Ad.

1. THouGH it exprelly provideth againft a Forfeiture
in the Special Cafes therein mentioned, upox which, faith
the Preamble, Doubts had arifen, That exprefs Provifion
doth not imply an Exclufion of any Other Cafes of Juftifi-
able Homicide which ftand upon the fame Foot of Reafon

" and Juftice. For the Statute was plainly made in Afhirmance

of the Common-Law, and to remove a Doubt that had
been entertained in the Cafes fpecially provided for.

2. Two Cafes of Self-Defence are fuppofed. In the One
a Forfeiture of Goods was incurred, in the Other not.
What therefore is the true Import of the Words Se/f~De-
Jfence wpon Chance-medlgy, which the Statute ufeth as de-
feriptive of that Offence which did incur the Forfeiture ?
Homicide per Infortunium, which hath been ftiled Chance-
medley, cannot poflibly be meant, for in that Cafe the
Party Killing is fuppofed to have no Intention of Hurt;
whereas in the Cafe the Statute mentioneth He is prefumed
to have an Intention to Kill or to do fome great bodily
Harm gt the Time the Death bappened ar leaft, but did it
for the Prefervation of his own Life, The Word Chasnce-
mediey therefore, as it ftandeth in this Statute conneéted
with Self-Defence, muft be underflood in the Senfe Coke

and Keiling, in the Paflages already cited, fay was the Ori-

ginal Import of it, a fudden cafual Affray Commenced and
Carried on in heat of Blood. And confequently Self-De-
fence upon Chance-medley muft, as 1 apprehend, imply
that the Perfon when engaged in a fudden Affray quit-
ted the Combat before a Mortal Wound given, and retreat-
ed or fled as far as He could with Safety, and then urged
by meer Neceflity Killed his Adverfary f{;r the Prefervation
of his own Life. *

Turs Cafe bordereth very nearly upon Manflaughter,
and in Fa& and Experience the Boundaries are in fome In~
flances {carce perceivable: but in Confideration of Law

# It may be thought Time mifpent to enter into an Etymological Difpute rouching the
Term Chance-medley, fince the Statute [ have cited feemeth to have fixed the Legal No-
tion of it. The Word Medly is derived from Medleta, Mefleta, or Meffeia barbarous
Latini Terms which fignified an Affray. And whether the Compaund L ance-mediey b
written Chaud-medley or Chaud-melle an Affray ju the Heat of Bleod, or Chance-medley &
Sndden Cafual Affray, the Difference in Point of Senfe is very fmall. And If Any there
be, the Definitian I have given of the Thing taketh in both. “"T'he Word is wiitten both
Ways in differene Gloflaries, all of eftablifhed Reputation.

they
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they have been fixed. In Both Cafes it is fuppofed that CHAP.
Paffion hath kindled on each Side, and Blows paffed be- III.
tween the Parties.  But in the Cafe of Manflaughter it is ei-
ther prefumed that the Combat on both Sides hath conti-
nued to the Time the Mortal Stroke was given, or that the
Party giving fuch Stroke was not at that Time in imminent
Danger of Death. : ' _

H= therefore who in the Cafe of a mutual Confict
would excufe Himfelf upon the Foot of Self-Defence muft
fthew, that before a Mortal Stroke given He had declined
any further Combat and retreated as far as He could with
Safety : and alfo that He Killed his Adverfary through
meer Neceflity, and to avoid immediate Death. If He
faileth in Either of thefe Circumftances He will incur the
Penalties of Manf{laughter. -

Tz Authorities I thall cite will ferve to explain thefe
Principles, and in-fome Meafur¢ fix the Boundaries be-
tween. the Cafes of Manflaughter and Excufable Self-De-
fence. . . - - S
. A being Affaulted by B. returneth the Blow, and & 1 Haleyys.
Fight enfuweth., A befare a Mortal Wound given declineth
any furcther Confliét, and retreateth as far ss He can with
Safety, and then in his own Defence Killeth B.; thig is
Excufable. Selt-Defence 5 though, faith Stanford, A. had sen 15,
given feveral Blows nor Morral Before his Retreas, . .

Bu r if the Mortal Stroke had been firft given, it would  1hic.
have been Manflaughter. oL R
- Tas Cafes here put fuppofe that the firk Aflault was
made upon the Party who Killed in his own Defence. Bug
as in the Cafe of Manflaughter upon fudden Provocations,
where the Parties fight on equal Terms, all Malice apart, it
mattereth not Who gave the firft Blow ; fo-in this Cafe of
Excufable Self-Defence, I think the Firft Aflault in a fud- 1. Hale 475,
den Affray, all Malice apart, will make no Difference, if *
either Party quitteth the Combat ond retreateth before a
Mortal 3Wound be given. But if the Firft Affault be upon
Malice, which muft be colleéted from Circumftances, and
the Affailant, to give himfelf fome colour for putting in Exe-
cution the wicked Purpofes of his Heart retreateth and then
turneth and Killeth, this will be Murder. If He had Kill-

4+ A ed
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ed without Retreating it would undoubtedly have been fo;
and the Graft of Flying rather Aggravateth than Excufcth,
as it is a frefh Indication of the Malitia already mentioned,
the Heart deliberately bent upon Mifchief.

Tue other Circumftance neceffary to be proved in a
Plea of Self-Defence is, that the Fa& was done from meer
Neceflity, and to avoid immediate Death. To this Pur-
pofe I will cite a Cale adjudged upon great Deliberation.
It was the Cafe of one Nailsr, which came on at O. B. in
Apr. 1704. before Holt, Tracy, and Bury. .

Tuz Prifoner was Indidted for the Murder of his Bro-
ther, and the Cafe upon Evidence appeared to be, that
the Prifoner on the Night the Fa& was committed came
Home drunk. His Father ordered Him to go to Bed,
which He refufed to do; whercupon a Scuffle happened
betwixt the Father and Son. ‘The Deceafed, who was then
in Bed, hearing the Difturbance got up, and fell upon
the Prifoner, threw Him down, and beat Him upon the
Ground ; and there kept Him down, fo that He could
not Efcape, nor avoid the Blows. And as They were fo
firiving together the Prifoner gave the Deccafed a Wound
with a Penknife: of which Wound He died.

Tur Judges prefent Doubted, whether this was Man-
flaughter or fe Defendenda, and a Special Verdidt was I ound

" to the Effeé&t before fet forth. '

ArTEr Michaelmas Term, at a Conference of All
the Judges of England, it was Unanimoudly held to be
Manflaughter. For there did not appear to be any In-
evitable Neceffity fo as to Excufe the Killing in this Man-~

»

ey,

% The Deceafed did not appear to aim at the Prifoner’s Life, but rather to Chaftife
Him for his Mifbchaviour and Infolence towards his Father. .

CHAP.
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CHAP 1V

AVING confidered the Cafes of Homicide Juftifia-

ble and barely Excufable, I will fubmit to the Judg-

ment of the Learned what hath occurred to Me touching
the Behaviour of the Petit Jury, and what Verdict They

are to give in thofe Cafes, and likewife upon Criminal Pro--

fecutions in the Cales of Infancy and Infanity.

SECT. 1. TrouaH the Jury may, and have been for-
merly directed in the Gafes of Infancy and Infanity to find
the Special Matter, whereupon the Court is to give Judg-
ment of Acquittal, yet, wnder the Direstion of the Court,
They may find a general Verdict of Acquittal without this
Circuity.

Tuis Rule is founded in found Reafon and fubfantial
Juttice. For undoubtedly Crimen non contrabitur nifi Vo-
luntas nocendi intercedat,

SECT. 2. Ix all Cafes of Juftifiable Flomicide, which
have been already confidered, the antient Pra@ice was to
find the Special Matter, and to leave the Court to give
Judgment of Acquittal. But the later Authorities agree
that in thefe Cafes the Jury may, wnder the Direltion of the
Court, find a general Verdié& of Acquittal, For, fay the
Books, here is neither Felony nor Forfeiture. This Rule is
likewife founded in found Reafon and fubftantial Juftice,
for Crimen non contrabitur, &. :

-~ SECT. 3. I~ the Cafe of Homicide by Mifadventure,
improperly ftiled Chance-medley, it hath 'been generally
holden, that the Jury ought not to Find a general Verdi
of Acquittal, but fhould Find the Special Matter and fub-
mit the whole to the Judgment of the Court. In this Rule
the Modern Writers agree with the Antient, unlefs Hale
for the Reafon I fhall mention prelently, may be excepted.
For this two Reafons have been afligned. .

I. Tue Jury are Judges of the meer Matter of Fad,
and the Court 1s to judge upon the Special Matter Found

4A 2 by
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2. Hale 303.
304.

SECT. 3.



z80

CHAP.
IV,

2. Hale 302.
=304

DISCOURSE IL

by Them, whether the Fa& was done per Infortunium or
Felonioufly.

-2. TuoucH in this Cafe no Felony is committed, yet
the Party at Common-Law did Forfeit his Goods, and
muft expect the King’s Grace under the Statute of Glouce/~
ter, to reftore them. _

I am very free to confefs, that T am not at all fatisfied
with Either of thefe Reafons. That the Matter of Faét is
the proper Province of the Jury I have already premifed,
and will never depart from it. But it was never faid that a
Jury may not, wnder the Direftion of the Gourr, very pro-
perly Find a general Verdi@ comprehending both Law and
Fa&. Every general Verdi&, in whatfoever Cafe it is given,
doth fo.” It is now admitted that They may, wnder the
Direltion of the Court, give a general Verdi& in all Cafes
of Juftifiable Homicide ; and why not in the Cafe of Mif-
adventure? a Point feldom {o complicated and embarraffed
as the other.

"Lorp Hale having at large confidered the Queftion
touching the Verdiét as well in the Cafes of Excufable as
Juitifiable Homicide, not I doubt with his ufual Precifion,
nor with perfe& Uniformity of Sentiment, concludeth thus,
¢« Notwithftanding this that I have faid, where the Matter
< itfelf appeareth 20z 20 be Felony the Prifoner upon Not

- ¢ Guilty pleaded may be Found Not Guilty without Find-

1. Hale 476,
2, Hale 203,
MS. Den-
wn.

““ing the {pecial Matter.” I dare not fay that his Lordfhip
intended to bring the Cafe of Mifadventure, which He had
mentioned before in this Paffage, and doth not now ex-
cept, within this general Rule; becaufe in the Paflages
cited above, and in others that might have been cited, He
delivereth a Contrary Opinion. But certainly the Rule as
laid down by Him is large enough to comprehend it. For
in that Cafe it is admitted on all Hands, and cannot be
gainfaid, that no Felony is committed.

GenEraL Verdiéts have been taken upon great Confi-
deration in Cafes of Mifadventure, particularly in Prersy’s
Cale, and in One at the O/d Bayly in December 1689. But
it muft be obferved that in thofe Cafes the Coroner’s Inqueft
had found the {pecial Matter and concluded per Inforsu-
nium 5 which Prefentments the Defendants confeffed upon Re-
cord, in arder to their [uing out their Pardens under the

) Statute
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Stazute of Gloucefler. Whether that Circumftance altered

the Cafe in Poinr of Subflantial Fuflice will be prefently

confidered.

Tre fecond Reafon againft a general Verdi&t of Ac-
quittal in the Cafe feemeth to be founded upon a grofs Mif-
take, That at Common-Law He that Killed a Man per In-
Sortunium or fe Defendendo was to be Hanged and Forfeit

his Goods ; and that the Statute of Glouceffer though it
faved his Life, yet left his Goods to the Mercy of the

Crown,

Tu1s Doétrine is laid down in the Year-Book of Edw. a
3. and in fome other Places. And fome learned Men, * not *
futhciently attending to the fpecial Import of the Term.
MurRDER, as it is ufed in the Statute of Marlbridge, nor.

to the Occafion of making that Statute, have adopted it.
Tu & Statute of Marléridge rupneth thus, «Murdrum dz

“ catero non adfudicetur coram Fufficiariis, ubi per Inforiu-
“ wium adjudicatum eff, fed Locum habear Murdram de In-

“ terfellis per Feloniam tantum, & non aliter.” :

By the Term Murdrum, as it ftandeth here, is not
meant the Offence, but an Amerciament antiently exa&®-
ed from the Townfhip, where a Perfon was privately Mur-
dered, and the Murderer not Apprehended ; or the dead
Body of an unknown Perfon appearing to have been Mur-
dered happened to be found, This Amerciament they call-
ed Murdrum. 4

BracTon, who wrote before the Statute of Marl
éridge, {pendeth a whole Chapter upon the Subjed, and
ftateth a Variety of Cafes, in which the Townihip was ex-
cufed from this Burden. I will mention One, becaufe it
letteth Us into the true Senfe of the Statute, and alfo into
the Occafion of making it. « Irem de iis qui Mortui Sunt

* Stanf. Praerog. 45. Placit. Cor, 16. C. Colke on the Stat. of Marliridge c. 26, and on
the Stat. of Glowcefler ¢, g.

1 In this Senfe the Word is ufed in the Charters of Hen. 1. and K. Stzphen ; which the
R;a.der will meet with in Mr., Blaciffone’s excellent Difcourle Introdu@ory to his Magna
Charta,

" The Charter of Hen. 1, runneth thus,  Murdra etimn retre ab ille Dic gus tn Regemt co-
“ronatus fif QOMNIA cndsne, Bt ea quee amods fasta fuerint juff emendeninr Jecundum Le-
& gemr Regis Edvardi”

King Stephen's Is thus, © Omnes Exafiones 8 Tnjuflitias - funditus extivpo. Bonar Le-
& ges (T antiguas & jufdas Confuetudines in Murdris & Placisis - ohfervabs &F shfervari proe-
Weipin) )

Lt cannot be underflood in any other Senfe in antient Charters of Exemption to Clities,
Towns and other Aggregate Bodiesy ¢ Quiati fint ds Murdro,”

P ¢ per
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CHAP. « per Infortunium nullum erit Murdrum, licet in quibui-
IV. < dam Partibus pe ConsuzTupine aliter obfervetur.” The
Reader here feeth, that at Common-Law no Amerctament,
to which they gave the Name of Murdrum, was duc
Cafe of Death per Infortunium, but that in fome Places a
contrary Cuftom bad prevailed. The Sttute therefore did
not correct the Rigour of the Common-Law, as the learn-
ed Authors juft cited conceived. It’s only View was to ex-
tend a Rule of Law founded on Natural Juftice to thofc
Pasts of the Kingdom, where a contrary Cuftom had pre-
vailed. This clearly accounteth for the Word de cetera,
which, together with the annexing 2 wrong Idea to an
equivocal Expreflion, led thofe Authors into their Mif-
take.
It is difficult to conceive upon what Principles the
Court delivered the Opinion I have ftated from the Year-
Book of Edw.3:; fince it would be a Reproach to the Juf~
tice of the Kingdom to imagine that the Law cver pro-
ceeded upon a Principle {o repugnant to Nature, to Reafon,
and to the Common-Senfe and Feeling of Mankind.
Bur the Common-Law never did lie under this Re-
proach. For nothing is plainer than that no Man was in
Danger of a Capital Punifhment in Cafe of Death by Mif-
adventure or /¢ Defendends, or in any Cafe where the Fact
was not Felonioufly done.
De Coron. Bracton, {peaking of the Cafe of Homicide /e De-
o fendendo, faith, « Non tenetur ad Panam Homicidis.,” And
of Homicide per Inforrunium, < Non imputatur €i.” And
cr.  again fpeaking of the fame Cale, < Abfolvi debet, guia Cri-
< smen non contrabitur nifi Voluntas nocends intercedat ;7 and
He there compareth the Cafe to that of an Infant or Mad-
man, as ftanding clearly upon the fame Foot of Reafon
Lib.1. c.23 and Juftice. Fleta {peaking of the Cafe of Self-Defence
M1 ufeth Expreflions of the like Import; Fufte, faith He, in-
serficit. And even the Statutes of Maribridge and Glou-
¢efter plainly intimate that at Common-Law no Felony was
fuppofed to be committed. The Words of the former 1
have already cited ; the latter exprefleth the Matter thus,
« Par Mifadventure ou foy defend, ou en auter Manner ssns
« Fprony.” And the Pardons hereafter cited from the Pa-
tent Rolls are exprefs to the fame Purpofe.
: Bur
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Byt it is faid that though the Statute of Gloucefler fa-
ved the Life of the Party, it left the Forfeiture of his
Guoods, incurred at Common-Law, to the Mercy of the
Crown. The Mercy of the Crown, or the King’s Grace,
or Words of the like Import ferving to imprefs on the Mind
a due Reverence for the Regal Chara&er, no good Subject
can objeét to. This Statute {peaketh in #ilt an higher Strain.
« The King will take him to his Grace, if ¢ pleaferh Him.”
But it muft not be concluded from this Manner of Exprel-
fion, «if it pleafeth Him,” that the Pardon grounded on
the Statute is a Matter of meer Grace grantable or Not at
the Pleafure of the Crown, though fome of the older Wri-
ters thought it was, For it is now a fettled Point, and long
hath been, that the Pardon iffueth of Courfe, and ex De-
bito Fuflitiz, the Requifites of the Statute being performed.
And the Author of Fleta who flourithed about the Time
the Statute was made, feemeth to confider the Royal Grace
as a Matter founded rather in common Right than in meer
Will and Pleafure. For {peaking of the Statute He faith,
“Ez cum Regi fuper Fatti Veritate certioretur, Gratiose
« difpenfabit cum tali, falvo Sure cujufliber.”

I'~n My Opinion the true Scope and Intent of this Statute
hath been greatly miftaken. It hath been confidered as a
Law intitling the Subje& to the Grace of the Crown in
Cales of Homicide by Mifadventure or e Defendends, ro
which He was not 5ﬁﬁ9?’e intitled ; but the Fact appeareth to
Me to be quite otherwife. For the Subjeét had in thefe
Cales the Benefit of the Royal Grace long before the ma-
king of this Statute ; as appeareth by many antient Char-
ters of Pardon,® in which the King reciting that it ap-
pearing to Him, fometimes upon the Reprefentation of
Perfons Fide dignorum, at other Times by the Certifcate
of the Sheriff and Coroners of the County where the Faét
was committed, that it was done in the neceffary Defence
of the Party, & non per Feloniam aut Malitiam excogitatam
concludeth, ¢ Nos ergo Pietate moti perdonavimus preditto
«“A.B. Seflam Pacis noffre que ad Nos pertinet pro Morte
“ pradiitd, & firmam Pacem ei inde concedimus, Ita tamen

% Sce the Patent Rolls in the Time of /. 3. and Edw. 1. Anterior to the Statute of
Glrueefer,

4B 2 < guod
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“ guod flet reflo in Curid Nofird fi aliguis verfus eum inde
 Joqui voluerit.”

Tu1s laft Claufe faved to the Relations of the Party
deceafed their Remedy by Way of Appeal of Death, or, to
{peak more properly, recognized the Subjet’s Right to this
Method of Profecution ; and is I prefume what Fkza in
the Paffage juft cited meaneth by the Words, Salvo Fure
cufuflibet.

Tue Royal Grace in thefe Cafes fecmeth to Me to be
founded in the Benignity of the Common-Law, and to
have been fpecially regarded in framing the Coronation
Oath, which was nothing more than a Recognition of the
Contlitutional Rights of the Subje&t and a Solemn En-
gagement on the Part of the Crown to Maintain them.
The Words, as the Oath ftandeth at prefent, I have alrea-
dy cited : and Words of the like Import were inferted in
that antiently taken by our Kings, Importing that Mercy as
well as Juflice is one of the Conflitutional Attributes of the
Crown. And I the more readily give into this Opinion, by
Reafon of the Provifion made by the Statute of Edw. 3.
when the Frequency of Pardons g'om the Fafe with which
they were obtained was confidered as a Publick Mifchief.
¢ No Pardon fhall be granted for Man{laughters—and other
¢ Trefpafles againft the Peace, but where the King may
“do it by bis Oarb, viz, where a Man {layeth another iz bis
“ own Defence or by Misfortune.” Thefe Words* exprefly
referring to the Coronation Qath feem to imply that in the
excepted Cafes, Mercy was due of common Right. Sure I
am it is founded in Natural Juftice.

Bu r the Mercy of the Crown in Cafes of Homicide was
liable to great Abufe. The King was fometimes mifled by
a falle or partial Reprefentation of Facts, againft which
Abnfe the Statute of 27, Edw. 3. was levelled. The Abufe
the Statute of Glouceffer probably had in Contemplation
was the carelefs or partial Manner in which the Sheriff and
Coroners executed the Writ de Odie & A4,

Turs Writ was founded on the Common-Law, and was
rendered more effectual by the Great Charter, which pro-
vided that it fhould iffue Grastis and of Courle without
ciog f:ethd;ggi};iig; d:t.h:Edw, 3.3 14 Edw. 315 Words of the like Import refer-

Fine
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Fine to the King. Upon the Return of this Writ, if it dp-
peared either that the Party was Acquitted by the Inqueft;
or that the Faét was done by Mifadventure or /e Defenden-
do, the Writ de pomendo in Ballium iflued of common
Ricur., But the Sheriff and Coroners were no longer
thought worthy of a Trufk of this high Importance, which
thcy had probably abufed. And therefore in order to veft
it in the Juftices Itinerant, who generally were at the Head
of the Profeffion, and with that View alone as I conceive,
was this Branch of the Statute made. Not to intitle the
Suljeé to the Royal Grace in Cafes in which He was not
admifiible to it before, as hath been imagined ; but to re-
medy {ome Inconveniencies, which had been feen and felt
in the Method of admitting Him to it

T o that End the Statute Ena&eth, ¢ That from thence-
¢ forth no Writ {hall iffue for the Death of a Man to in-
¢ quire whether He was {lain by Misfortune or _fe Defesn-
“ dendo, or in any other Manner withous Felony. But the
¢t Party accufed fhall remain in Prifon “till the coming of
« the Juitices Errants or Affigned to deliver the Goal. And
¢“if it be found by the Country that He did it in his

¢« own Defence or by Mifadventure, tbe ¥uffices {hall cer-
«ufy the fame to the King who will take him to His
“ Grace &c.”

Turs was plainly pointed at the Writ de Odio & Arid,
and abolifhed it. And in the Room of the Return made to
that Writ by the Sheriff and Coroners fubftituted the Cer-
tificate of the Juftices in Eyre. And this I apprchend was
all it did in regard to that Matter.

Lorp Coke indeed doth fay that the Writ de Odio &
Arid was taken away by the 28. Edw. 3. but in his Com-
ment on the Statute now under Confideration He admit-
teth that it was reftrained by this Statute, and amozber Re-
medy provided. And whoever will read the 28. Edw. 3.
with Attention will fee that That A& was levelled at an
Abufe of quite another Kind.

Iy treating this Subje® I have in Conformity to the
Language of Writers who have gone before Me, and to the
Stile of the Statute of Gloucefter, {poken of the Cafes of
Homicide per Infortunium or fe Defendendo as Cafes ftand-
ing in need of the Grace of the Crown, though probably

4G intitled
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CHAP. intitled to it of common Right. That Perfons who in ¢i-
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ther Cafe had been unhappily inftrumental in Homicide
did fue out Charters of Pardon, as well before as fince the
Statute, cannot be denied. What was the peculiar Objeét
of the Royal Grace in thefe Cafes is not I confefs fo clear
to Me. I am fatisfied that the Life of the Party was never
in Danger, and confequently as to Life He could not he
confidered as an Obje& of Royal Clemency, and ftanding
in Need of a Pardon. It hath been generally thought that
at Common-Law the Party incurred a Forfeiture of a// s
Charrles. And Keiling hath given us a thort Note of a Caft
from Fitzberbers in the 3. Edw. 3. which, as He citeth i1,
would lead one to think that the Law at that Time un-
doubtedly was fo. His Words are, ¢ The Jurors were A~
“ merced for putting an Undervalue upon the Goods of a
¢t Man who had Kilied another in his own Defence.” This
Cale {o cited ftrongly implieth that in every Cafc of Homi-
cide /e Defendendo the Party Forfeited a/ his Goods; other-
wife why was the Jury charged with the Value of them,
or Amerced for their Mifbehaviour with regard to the Ap-
praifment ? But Fizzherbert goeth much turther into the
real State of the Cafe, and at the fame Time letteth Us, 1
concelve, into the true Ground of the Forfeiture, The De-
fendant after He had Killed the Affailant fled for it, * Id-
““eo,” faith the Book, Caralia ejus confifcantur pro Fu-

LI iad

gF 1T zZHERBERT hath Reported {ome other Cafes where
the Parties incurring this Forfeiture had Fled from Juftice,
And in the Cafe {tanding next before That cited by Kei/-
ing, and happening in the fame Year, the Reporter after
faying that the Party was remanded to Prifon ad Gratiom
Regis expettand’, addeth, « Et poflea compertum eff per Ro-
“ zulos Coronatorum quid pradifius G. fugit, Ideo Catalla
“ gjus confifcantur pro Fugd.,” He was remanded to Prifon,
as the Pratice then was, appearing then to be intitled to
the Benefit of the Statute of Glouceffer. But it afterwards
appearing that He had Fled from Juiltice, his Goods were

. Therefore, for his Flight, Confifcated.

- Frigur it is well known at this Day induceth a For-
teiture of Goods, though the Party fhould be wholly ac-
quitted of the Fa&t, And by the anticnt T.aw a Felon Kill-

ed
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ed in the Purfuit upon Hue and Cry forfeited in like man- CHAP.
nery “Buia”, as the old Books have it, ¢ Paci Regis red- . IV.
[ ; Y ; s Fitz, Car,
“ ig‘; Je recufavit, Ruia per Legem nom permifir fo Fufti Elg s
I fubmit it to the Confideration of the Learned, whether
in Cafes of Homicide per Infortunium or fe Defendendo a
Forfeiture of the Whole was cver incurred. For in the ear-
ly Ages neareft the Conqueft, when our Law was as it
were in a State of Infancy, and had not received the Im-
provements it did during the Reign of Edw. 1. and in fome
{ucceeding Reigns, the Manflayer paid to the Crown by
Way of Compenfation for the Lofs of a Subje& a Mult
or Fine, fometimes in Money, at other Times in Horfes,
Hounds, Hawks, and other valuable Effeéts. This I call a
Mulé or Fine, unlefs we may fuppofe that thofe Payments
were made and accepted in Lieu of and as a Compofition
for the Whole, which I leave to further Confideration. *
I't is well known to the Learned, that the Anglo-Saxons
in Conformity to a Cuftom they and other Nations of Ger- Sce Tacitus
man Bxtra@tion derived from their Anceftors, in Cafe of & o
Homicide contented themfelves with a pecuniary Compen- .
{ation, which they called the 7#%ergild, the Ptice of Blood.
This when it came to be afcertained by Law was eftimated
in Proportion to the Rank and Publick Charadter of the
Decealed, the Crown in Confideration of the Lofs of a
Subject, and the Lord for the Lofs of his Vaflal coming in
for a Share of it with the Family, which likewife had fuf-
fered a Lofs in the Death of it’s Chief.
Tu e Community was fuppofed to have an Intereft, as
it really had, in the Life of every Member. And therefore
the King as Caput Reipublice might exadt a certain Mulé
or Fine in Cafes of Homicide, though meerly Cafual. 4
Upon this Principle Deodands became due. The Weapon
with which the Party was flain by another was a Deodand.
Irrational Creatures, and even inanimate Beings, which
without the Intervention of Human Means contributed to

* See Adadex’s Hiftory of the Exchequer, Chap. 14. 8. 6. Some Traces of thefe Pay-
ments.

1 See the Sazon Laws throughout, with the Laws of the Conquetor and Eor. 1. and
the GlofTaries. Verb, Frede, Wergild, Manbote,

And lee Montefguie’s Spirit of Laws. Lib, 30. ¢.19. 20, The like Ufages among the
Frants and other Nations of German Extration.

4C 2 the
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CHAP. the Death were Deodands, and are fo to this Day. And

1v.

upon the fame Principle the Crown {hared with the Fa-
mily in the Amerciament called Murdrum already men-
tioned.

Bur I will travel no further in a dark and almoft un-
trodden Path. ,

I have neither Leifure nor Inclination to enter deeply
into the Search of Antiquity touching thefe Matters. The
few Things I have thrown out I offer as probable Conjec-
tures, Hints which poflibly may afford fome little Light
to thofe who have more Leilure and better Health for fuch
Inquiries. '

For I think it is now become a Matter rather of Hiflo-
rical Amufement than of real Importance to inquire, whe-
ther any Forfeiture in the Cafe of Homicide /e Defendendo
or per Infortunium was incurred at Common-Law or no,
Since the Statute of Gloucefler intitleth the Party to the
Royal Grace and hath purged the Forfeiture ab Inirio, if
any Forfeiture was ever incurred.

I therefore think thofe Judges who have taken general
Verdiéts of Acquittal in plain Cafes of Death per Infors:-
nium, ( Jultifiable Self-Defence hath been already {poken
to) have not been to Blame. They have, to fay the woift,
deviated from antient Praétice in Favour of Innocence, and
have prevented an Expence of Time and Money, with
which an Application to the Great Seal, though in a Mat-
ter of Courfe, as this undoubtedly is, muft be conftantly
attended.

Nulli vendemus, nulli negabimus, aut differemus Refium

aut Fuftitiam.

A np if it deferveth the Name of a Deviation, it is far
fhort of what is conflantly pra&ifed at an Admiralty-Sel-
{ions under the 28. H. 8. with regard to Offences not Quit-
ed of Clergy by particular Statutes,* which had they becn
committed at Land would have becn intitled to Clergy.
In thefe Cafes the Jury is conftantly directed to Acquit the
Prifoner; becanfe the Marine-Law doth not allow of Cler-
gy in any Cafe. And therefore in an Indi&ment for Mur-
der on the High-Sea, if the Fact cometh out upon Evi-

* Statutes Oufting Clergy are 1712, 77 3. c. 7. 4. Gee L 11, B, Geou I €. 24 and
perhaps fome others.

dence
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dence to be no more than Manflaughter fuppofing it to CHAP.
have been committed at Land, the Prifoner is conftantly IV,
Acquitted.

SECT. 4. I am not {o clear with regard to that Spe- skcT.s.
cies of Self-Defence, which I have already confidered as
barely Excufable, Braéfon and Fleta indeed, in the Paffa-
ges I have cited, fpeak of Self-Defence in gencral Terms,
not accurately diftinguithing between that which is Juftifi-
able and that which is barely Excufable. But in the then
Infant State of our Law fome Inaccuracy of Expreflion and
a Want of due Precifion in the Arrangement of Ideas may
be expedted, and ought to be candidly excufed ; though 1t
mull be confeffed that in the Scale of found Reafon and
fubftantial Juftice the Cafes widely differ. In the Former
the Party is entirely Innocent, He hath gone no further
than Nature leadeth, no further than Duty founded on the
great Law of Self-Prefervation, will carry the Wifeft and
the Beft of Men. In the Latter He may be confidered as
Blame-worthy, having by his own Indiferetion and Inor-
dinate Heat brought upon himfelf the Neceflity under
which He excufeth the Fa@; and though not a Felon,
yet, in the Eftimation of the Law which looketh with a
Jealous Eyc on every Aétion which tendeth to Bloodfhed
and the Difturbance of the Peace of Society, far from an
Innocent Man. In fhort, as I have already obferved, his
Cafe is fometimes attended with Circumftances fo border-
ing upon and not eafdy diftinguifhable from that Species
of Felonious Homicide which we call Manflaughter, that
He may with Propriety enough be confidered as an Ob-
jeét of the King’s Grace within the Reftriéions of the Sta-
tute of Gloucefler, and confequently not intitled to a gene-
ral Verdi& of Acquittal.

4D CHAP.
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CHAP V.
Marnflaughter.

NOW proceed to that Species of Felonious Homicide
I which we call Manflaughter, which, as I before obier-
ved, the Benignity of our Law as it ftandeth at prefent im-
puteth to Human Infirmity, To Infirmity which though
in the Eye of the Law Criminal, yet is confiderced as inci-
dent to the Frailty of the Human Frame.

Tue Cafes falling under the Denomination of Man-
{laughter, where Death enfueth from Actions in themfelves
Unlawful, but not proceeding from a Felonious Intention,
or from Adtions in themfelves Lawful, but done without
due Care and Circumfipection for preventing Mifchief, have
been already confidered under the Title of Accidental
Death. And the Diftin&ion between Manflaughter and
Excufable Self-Defence hath been attempted in it’s proper

Place.
Tue Cafes falling under the Head of Manflaughter

which moft frequently occur are thofe where Death enfueth
upon a fudden Affray and in Heat of Blood, upon fome

" Provocation given or conceived.

SECT. 5.

1 have already premifed, that whoever would {helter
himfelf under the Plea of Provocation muft prove his Cafe
to the Satisfaction of his Jury. The Prefumption of Law
is againft Him, ’till that Prefumption is repelled by con-
trary Evidence, What Degree of Provocation, and under
what Circumftances Heat of Blood, the Furor brevis, will
or will not avail the Defendant is now to be confidered.

SEGT. 1. Worps of Reproach, how grievous foever,
are not a Provocation fufficient to free the Party Killing
from the Guilt of Murder. Nor are indecent provoking
Adons or Geftures expreflive of Contempt or Reproach,
without an Affault upon the Perfon.

Trrs Rule will, I conceive, govern every Cafe where
the Party Killing upon fuch Provocation maketh ufe of a

deadly Weapon, or otherwife manifefteth an Intention to
Kil,
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Kill, or to do fome great bodily. Harm, Butif He had given CHAP,
the Other a Box on the Ear, or had ftruck Him with a V.
Stick or other Weapon noz likely 20 Kill, and bad Unluckily X130
and againft bis Intention Killed, it had been but Man- -
flaughter.

Tuz Difference between the Cafes is plainly this, In
the Former the Malitia, the Wicked Vindi&ive Difpofition
already mentioned, evidently appeareth: in the Latter it is
as evidently Wanting. The Party in the Firft Tranfport of
his Paffion intended to chaftife for a Piece of Infolence
which few Spirits can bear. In this Cafe the Benignity of
the Law interpofeth in Favour of Human Frailty ; in the
Other it’s Juftice regardeth and punifheth the apparent Ma-
lignity of the Heart.

SECT. 2. Axp it ought to be remembered, that in SECT...
all other Cafes of Homicide upon flight Provocation, if it
may be reafonably colleéted from the Weapon made ufc of,
or from any other Circumftance, that the Party intended
to Kill, or to do fome great bodily Harm, fuch Homicide
~will be Murder. ‘The Mifchief done is irreparable, and the
Outrage is confidered as flowing rather from brutal Rage
or diabolical Malignity than from Human Frailty, And it
is to Human Frailty, ‘and to that Alone, the Law indulg-
eth in every Cafe of Felonious Homicide.

A few Inftances may ferve for Iluftration. '

A. finding a Trefpafler upon his Land in the firft Tran- 1. Hale 473.
fport of his Paffion beateth Him, and unluckily happeneth
to Kiil ; this hath been held to be Manflaughter. But it
muft be underftood, that He beat him, not with a mif~
chievous Intention, but meerly to Chaftife for the Trefpafs,
and to deter him from committing the like. For if He had Keil 132
knocked his Brains out with a Bill or Hedgeftake, or had
given Him an outragious Beating with an ordinary Cudgel
beyond the Bounds of a fudden Refentment, whereof He
had died, it had been Murder. For thefe Circumitances
are fome of the genuine Symptoms of the Mala Mens, the
Heart bent upon Mifchief, which, as I have already fhewn,
enter into the true Notion of Malice in the legal Senfe of
the Word. '

4D 2 A Par-
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DISCOURSE I

A Parker found a Boy ftealing Wood in his Mafter’s
Ground, He bound him to his Horfe’s Tail and beat Him.
The Horfe took a Fright and ran away, and dragged the
Boy en the Ground fo that he Died. This was held to be
Murder. * For it was a deliberate A& and favoured of
Cruelty. :

Tuere being an Affray in the Street, one Stedmen a
Foot-Soldier ran haftily towards the Combatants, A Wo-
man feeing Him run in that Manner cried out, “ You
“ will not murder the Man will you?” Stedman replied,
¢ What is that to You, you Bitch " the Woman there-
upon gave Him a Box on the Ear, and Stedman ftruck
Her on the Breaft with the Pommel of his Sword. The
Woman then Fled, and Stedrman purfuing Her ftabbed Her
in the Back. Mo/t was at firft of Opinion that this was
Murder, & fingle Box on the Ear from a Wonan not being
a fufficient Provocation to Kill in this Manner, after He bad
given Her a Blow in return for the Box on the Ear. And
it was propoled to have the Matter found Special. But it
afterwards appearing in the Progrefs of the Trial, that the
Woman firuck the Soldier in the Face with an Iron Patten,
and drew a great Deal of Blood, it was held clearly to be
no more than Manflaughter.

Tue Smart of the Man’s Wound, and the Effufion of
Blood might poflibly keep his Indignation boiling to the
Moment of the Fad.

M. Lutterel being Arrefted for a fmall Debt prevailed
on one of the Officers to go with Him to his Lodgings,
while the Other was fent to fetch the Attorney’s Bill, in
order, as Lutterel pretended, to have the Debt and Cofts
paid. Words arofe at the Lodgings about Civilizy Money,
which Luzterel refufed to give; and went up Stairs pretend-
ing to fetch Money for the Payment of the Debt and Cofts,
leaving the Officer below. He foon returned with a Brace
of loaded Piftols in his Bofom, which at the Importunity
of his Servant He laid down on the Table faying, He did
not intend to burt the Officers, but He would not be ill-ufed.

* The Cales of immoderate Corredtion, mentioned already under the Head of Acci-
dental Ieath, carry this Rule much furthor than thefe do. Fer Curreflion with Mede-
rition s certainly Lawful. But in thefe Cafes the leaft Blow wonld have been Unuiti-
fiable.

The.
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The Officer who had been fent for the Attorney’s Bill foort CHAP.,

returned to his Companion at the Lodgings; and Words of
Anger arifing Luzterel fruck one of the Officers on the
Face with a Walking-Cane, and drew a- littde Blood.
Whereupon Both of them fell upon Him, One ftabbed
him i# nine Places, He all the while on the Ground begging

for Mercy and unable to refiff them. And One of them ﬁr
one of the Piftols at him while oz the Ground, and gave
him his Death’s Wound. This is Reported to have been
held Ma.nﬂaughter by Reafin of the firft Affault with the
Carne,

Turs is the Cafe as Reported by Sir Fobn Strange ; and
an extraordinary Cafe it is, that all thefe Circumftances of
Aggravation, Two to One, He helplefs ahd on the Ground
begging for Merey, ftabbed in nine Places and then dif-
patched with a Piftel ; that all thefe Circumftances, plain
Indications of a deadly Revenge or Diabolical Fury, {thould
not outwmgh a {light Stroke with a Cane.

Bu T in the Printed Trial there are fome Circumftances
ftated,. which are entirely Dropped, and others very {light-
ly mentioned by the Reporter.

1. M. Luiterel had a Sword by his Side, which, after
the Affray was over, was Jfournd Drawn and Broken. How
that happened did not appear in Evidence; for Part of the
Affray was at a Time when no Witnefs was prefent, No-
body {fpoke to the Whole.

2. Wuen Lutrerel 1aid the Piftols on the Table, He
declared that He brought them down, becaufe He would not
be forced out of bis Lodgings.

3. He threatened the Officers feveral Times.

4. One of the Officers appeared to have been wounded

in the Hand with a Piftol-Shot, {for Both the Piftols were
Difcharged in the Affray) and flightly on the Wrift with
fome ﬂlarp pointed Weapon : and the Other was {lightly
Wounded in the Hand with a like Weapon.
. 5. Twue Evidence touching Luzterel's begging for Mer=
cy was not that He was on the Ground begging for Mercti
but that on the Ground He held up his Hands as 17 He
was begging _fbr Mercy.

THEe Chlef-J'uﬁlce dire@ed the Jury, that if 'I‘hey be-
lieved Mr. Luttere! endeavoured to refcue Himfelf, which

4+E He

V.

See Holt’s
Opinton in
the laft Cale.

6. St. Tri.
195.
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CHAP. He feems to think was the Cafe, and very probably was

V.

2. Rep. 87,
5. Hale 453,

the Cafe, it would be Juftifiable Homicide in the Officers.
However, as Mr. Lurterel gave the Firlt Blow accompanied
with Menaces to the Qfficers, and the Gircumflance of prody-
cing loaded Piffols to prevent their taking bim from bis Lodg-
#ngs, which it would have been their Duty to have done,
if the Debt had not been paid or Bail given, He declared
IT COULD BE NO MORU than Manflaughter.

Tr1s Diredtion of the Chief Juitice the Reporter hath
totally omitted. And therefore I have taken the Liberty to
ftate the Cafe more largely than otherwife I fhould have
done. And I cannot help faying, that the Circumftances
omitted in the Report are too Material, and enter too far
into the true Merits of the Cafe to have been dropped by a
Gentleman of Sir Fobn Strange’s Abilities and Known Can-
dour, if He had not been over-ftudious of Brevity,

ImMrerFEcT Reports of Faéts and Circumftances, efpe-
cially in Cafes where every Circumftance weigheth fosme-
thing in the Scale of Juftice, are the Bane of all Science
that dependeth upon the Precedents and Examples of for-
mer Times. 2 - :

I have always thought Rewh's Cafe a very extraordi-
nary: one, as it is Reported by Coke, from whom Hale
cites ft. ‘The Son fights with another Boy and is beaten ;
He runs Home to his Father all bloody; the Father takes
a Staff, runs three Quarters of a Mile, and beats the o-
ther Boy, who dicth of this Beating, This is faid to have
been ruled Manflaughter, decaufe done in fudden Hear and
Paffion. ’

SureLy the Provocation was not very grievous. The
Boy had fought with one who happened to be an Over-
mateh for him, and was worfted; a Difafter flight enough,
and very frequent among Boys.

" Ir upon this Provocation the Father, after running three
Quarters of a Mile, had fet his Strength againit the Child,
had difpatched him with an Hedgeftake or any other dead-
ly Weapon, or by repeated Blows with his Cudgel, it muft,
in My Opinion, have been Murder; fince Any of thefe Gir-
cumftances would have been a plain Indication of the Ma-
fitin, the Mifchicvous Vindicive Motive before explained.
But with regard to thefe Circuraftances, with what Wea-

PDD
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po? or to what Degree the Child was beaten, Coke is total-
ly filent, : -

! Bur Croke fetteth the Cafe in a much clearer Light,
and at the fame Time leadeth his Readers into the true
Grounds of the Judgment. His Words are, “Rowly fruck
« the Child with @ /malf Cudgel,® of which Stroke He af-
“ terwards died.” : :

I think it may be fairly colle@ted from Croke’s Manner of
{peaking, that the Accident happened by & fingle Stroke
with a Cudgel nor likely 10 deftray and that Death did not
immediately enfue. The Stroke was given in Heat of
Blood, and not with any of the Circumitances which im-
port the Malitia, the Malignity of Heart attending the Fad
already explained, and therefore Manflaughter. I obferve
that Lord Raymond layeth great Strefs on this Circumftance,
sbat the Stroke was with a Cudgel not Likely to Kill,

- 8ECT. 3 Tus Rule laid down in the firft Seion
will not hold in Cafes where from Words or Adtions of
Reproach or Contempt, or indeed upon any other fudden
Provocation, the Parties come to Blows, na wrdue Advan-
tage being fought or taken on either Side. -
- A ufeth provoking Language or Behaviour towards B.
B, firiketh. Him, upon which a Combat enfueth, in which
A. is Killed. This 1s held to be Man{laughter, for it was a
fudden Affray and They fought upon equal Terms. And in
Juch Combars upon fudden Quarrels it mattencth not Wha
gave the firft Blow. .

Bur if B. had drawn his Sword and made a Pafs at .4
his Sword then undrawn; and thereupon . had drawn and

295
CHAF:
Vv

Cro. Jac
296.

Lord Raym.
1498,

SECT.3.

1. Hale 456,

a Combat had enfued, in which A had been Killed, this Rei, 61

would have been. Murder. For B. by making his Pafs, A
Adverfary’s Sword undrawn, thewed that He fought his
Blood; and .4’s Endeavour to defend himfelf, which He

Lord Raym.
1489,

had a Right to do, will not excufe B. But if B. had firft Keil 130.

drawn and forborn *ull his Adverfary had drawn oo, it had
been no more than Manflaughter, -

Mawcr1Dp6E whofe Cafe hath been already mention-
ed upon another Occafion, upon Words of Anger threw 3

* Godbolt 182. calleth it a Rod, Meaning I fuppofe a fmall Wand.
4E 2 Bottle

Lord Raym.
1493 7
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SECT. 4.

DISCOURSE 1L

Bottle wizh great Force at the Head of Mr. Cope, and im-
mediately drew bis Sword ; Mr, Cope teturned a Bottle at
the Head of Mawgridge, and wounded Him. Whereupon
Mawgridge ftabbed Cope. This was ruled to be Murder.
For Mawgridge in throwing the Bottle fhewed an Intention
to do {ome great Mifchief ; and his Drawing immediately
thewed that He intended to follow his Blow. And it was
Lawful for Mr. Cope being fo affaulted to return: the Bot-
tle.* The Judgment in this Cafe was held to be good Law
by All the Judges of Exgland at a Conference in the Cafe
of Major Oneby. . :

T o what I have offered with regard to fudden Rencoun-
ters let Me add, that the Blood, already too much Heated,
kindleth afrefh at every Pafs or Blow. And in the Tumult
of the Paffions, in which meer Inftint Se{f—PrF/Z’rwatiaﬂ,
hath no inconfiderable Share, the Voice of Reafon is not
heard, And therefore the Law in Condefcenfion to the
Infirmities of Fleth and Blood hath extenuated the Of-
fence,

SECT. 4. Bur in thefe, and indeed in every other Cafe
of Homicide upon Provocation how great foever it be, if
there is {fufficient Time for Paffion to fubfide, and for Rea-
{on to interpofe, fuch Homicide will be Murder.

A. findeth a Man in the A& of Adultery with his Wife
and in.the firft Tranfport of Paffion killeth Him ; this is
no more than Manflaughter. But had He Killed the Adul-
terer deliberately and upon Revenge after the Fatt and fuf-
Jicient cooling Time, it had been undoubtedly Murder. For
let it be obferved, that in all poffible Cafes deliberate Ho-
niicide wpon a Principle of Revenge is Murder. No Man
under the Proteétion of the Law is to be the Avenger of his
own Wrongs. If they are of fuch a Nature for which the
Laws of Society will give Him an adequate Remedy, thi-
ther He ought to refort. But be they of what Nature fo-
ever, He ought to bear his Lot with Patience and remem-
ber, that ¥engeance belongeth only to the Moff High.

* Sev Lord Holt's Report of Mawgridge's Cafe Keil 119. The learned Judge in this
Chfe, after a thort Introdu@ory Difcourfe wherein I cannot torally agree with %{i.m, -
tereth with great Learning :mdy found Reafon into the Point upon which the Cafe turned,
He doth fo itkewile in the Cale of The King and Plummer.

SECT,
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| , CHAP.
SECT. 3. Uron this Principle, deliberate Duelling if V.,
Death enfueth, is in the Eye of the Law Murder. For Duels SECT.s.
are generally founded in deep Revenge, And though a Per-
fon fhould be drawn into a Duel, not upon a Motive fo
criminal, but meerly upon the Pundtilio of what the Sword/
men falflly call Honour, That will not Excufe. For He that
Deliberately fecketh the Blood of another upon a private
Quarrel aéteth in Defiance of all Laws Human and Divine,
whatever his Motive may be.
Bur if, as I [aid before, upon a fudden Quarrel the
Parties fight upon the Spot, or if they prefently fetch their
Weapons and go into the Field and fight, and One of them
falleth, it will be but Manflaughter ; becaufe it may be
prefumed the Blood never cooled.
It will be Otherwife if they appoint to fight the next
Day, or even upon the fame Day at fuch an Interval as Kl 27,
that the Paflion might have fubfided : or if from any Cir-
cumftances attending the Cafe it may be reafonably con-
cluded, that their Judgment had actually controuled the
Firft Tranfports of Paflion before they engaged. The fame
Rule will hold if after a Quarrel they fall into other Dif~ Onebys
courfe or Diverfions, and continue fo engaged a reafonable ¢ 5
Time for cooling. _ I;:g; Him.

CHAP. VL
Of the Statute of Stabbing.

HAT particular Species of Manflaughter which is
Oufted of Clergy by the A& of 1. Fac. 1. common- ; Jauc.y.cs.
ly called 7he Starute of Stabbing cometh now in Courfe to
be confidered. _
‘T'r1s Statute was made at a Critical Time, and as Tra-
dition hath it, upon a very fpecial Occafion. It is fuppo- Famefy1zz.
fed to have been principally intended to put ans effectual g‘:;‘? aym.
Stop to Outrages then frequently committed by Perfons of
inflammable Spirits and deep Refentment; who wearing
{bort Daggers under their Cloaths were too well prepared
4F to
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to do quick and effectual Execution upon Provocations ci-

tremely flight.
I+ was agreed by the Judges in Lord Moriey’s Cale that

this Statute 1s declaratory of the Common-Law, and was
made for preventing the Inconveniences arifing from the
Forwardnefs or Compailion of Juries 5 who were apt w©
confider That to be a Provocation for extenuating Murder,
which in Law was Not. Whether it was meerly a decla-
ratory Statute or No, 1 will not take upon Me to Deter-
mine. But certain it is, that though the Words deferiptive
of the Offence are very general, probably iz Zeriorem, yet
in the Conftru&ion of the Statute the Circumfitances which
at Common-Law will ferve to Juftify, Excufe, or Alleviate
in a Charge of Murder, have always had their due Weight
in Profecutions grounded on the Statute.

Tue Words are, “If any Perfon fhall Szaé or Toruf?
“any Perfon, fuch Perfon not having then a Weapon
<« drawn, nor having fir/? ftruck the Party killing, and the
“«Party die in fix Months; except in Cafes of Selt-De-
¢ fence, Milchance, or for preferving the Peace or Chafti-
< zing his Child or Servant, fuch Offender fhall &c.”

Bur general as the Words are, yet Cafes coming with-
in the Letter of the A&, and not covered by any of the

* Exceptions, have very rightly been adjudged not to be

Sti. 46g-

1. Hale 4770,

within the Meaning of it; the Juftice or Benignity of the
Law over-ruling the rigorous Penning of the Statute.

I will by way of Illuftration mention a few Cales, fome
of which have been already cited to other Purpofcs,

Tre Cafe of an Adulterer ftabbed by the Hufband in
the A& of Adultery lately cited is not within the A&, it
is Manflaughter at Common-Law. For the Provocation 1s
greater than Flefh and Blood in the firft Tranfport of Paf-
{ion can bear.

A Man is affaulted by Thieves in his Houfe, the Thieves
having no Weapon drawn nor having ftruck Him ; He ftab-
beth one of them, This is not within the A&, it is Juft-
fiable Homicide.

A~ Ofhicer pufhed abruptly and violently into a Gentle-
man’s Chamber early in the Morning in order to arreft
Him, #or zelling his Bufincfs mor ufing Words of Arreff

the
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the Gentleman zof knowing that He was an Officer under
the firft Surprize took down a Sword that hung in the
Chamber and Stabbed Him. It was ruled Manflaughter at
Commeon-Law, though the Defendant was Indiéted on the
Statute, and the Officer had no Weapon drawn, nor had
He ftruck the Defendant : who not knowing the Officer’s
Bufinefs might from his Behaviour reafonably conclude that
He came to Rob or Murder him.

Uron an Outcry of Thieves in the Night-Time a Per-
fon who was concealed in a Clofet, but no Thief, was, in

the Hurry and Surprize the Family was under, Stabbed in §30

the Dark. This was held to be an Innocent Miftake, and
ruled Chance- medley.

PossisLy it might have been better ruled Manflaugh-
ter at Common-Law ; due Circumfpeétion not having been
ufed, but it was not Manflaughter within the Statute.

Caskes of this Kind are very numerous. Many of them
have been already flated to other Purpofes under the Head
of Juftifiable or Excufable Homicide. And more there are
which cannot have efcaped the Obfervation of any atten-
tive Reader. In all fuch Cafes the Juftice or Benignity of
the Common-Law hath over-ruled the Rigour of the Sta-
tute.

SECT. 2. A Prifoner whofe Cafe may be brought with-
in the Letter of the A& commonly is Arraigned upon two
Indiétments, one at Common-Law for Murder, the other
upon the Statute. And if it cometh out in Evidence that
the Fact was either Juftifiable or amounted barely to Mar-
flaughter at Common-Law, it hath been rarely known that
fuch Perfon hath becn convitted of Manflaughter upon the
Statute,

H arp indeed it would be fhould He be fo Convicted.
For if the Tradition I hinted at above is to be depended on,
this is one of thofe A&s which, to borrow an Exprefhion
from Lord Bacon, was made wpon the Spur of the Times,
Whereas the Rules of the Common-Law in Cafes of this
Kind may be confidered as the Refult of the Wildom and
Experience of many Agcs,

Le T Me add, that if the Outrages at which the Statute
was levelled had been profecuted with due Vigour and pro-

4F 2 . per
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CHAP, per Severity upon the Foot of Common-Law, I doubt not
VI. an End would foon have been put to them, without in-
cumbering our Books with a fpecial A& for that Purpofe,
and a Variety of Queftions touching the true Extent of it.
This Obfervation will hold with regard to many of our
Penal Statutes made upon fpecial and prefling Occafions,

and favouring rankly of the Times.

ArTer what I have faid it may not be thought ex-
tremely neceflary to enter minutely into the Circumilances
which will bring particular Cafes within the Statote, or
take them out of it. But.fomething very briefly fhall be
faid.

SECT.;. SECT. 3. Tre Statute in defcribing the Offence faith,
« If any Perfon thall Szaé or Thruft.” Under thelc Words
1. Hileg7e. Shooting with any Sort of Fire-Arms, or Thrufting with a
Staff or any other blunt Weapon, have been brought with-
in the A@&. The Cale of Thrufting with a blunt Weapon
muft be fuppofed to have been in the Contemplation of the
Legiflature, Otherwife it will not be cafy to account for
the Exception with regard to the Correction of Children or
Servants.
Tue Cafe of Shooting with Fire-Arms will govern the
Cales of fending an Asrow out of a Bow or a Stone from a
Sling, or ufing any Device of that kind Aeld in the Hand of
1. Hile 469. the Pary at the Inflant of diftharging it. But throwing at
a Diftance and wounding the Party, whereby Death en-
fueth, the Weapon be it what it may, being delivered our
of the Hand* at the Time the Stroke was given, hath not
been thought with firiét Propriety to come under the No-
tion of Stabbing or Thrufting.

$.CT.4&.  SECT. 4. Tur Statute hath likewife thefe Words fur-
ther defcriptive of the Offence, “Such Perfon™ {the Perfon
Stabbed or Thruft] “not having then a Weapon drawn, nor
« having fir/l ftruck the Perfon killing.”

r.Hiegro. AN ordinary Cudgel, or other Thing proper for Defence

Godb- 154 or Annoyance in the Hand of the Party hath been confider-

* Holt in Keil. 131, and by the Court in Newman's Cafe at O Bayyy in O2.8. dx,
where the Point of 4 Sword was thrown at 2o Vards Diftince,  M33. Denton and Chug-
o

ed
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cd as a Weapon drawn, fo as to take the Cafe out of the CHAP:
Statute ; though the Words a #2apon drawn feem rather t6 VL
import a Sword, or other Wegpon of that Kind drawn ouz of

the Scabbard. It would found extremely harfh to fay, that

a Sword in the Scabbard is a Weapon drawn within the
Meaning of the A&. And yet I prefume there are fome

Swords yet remaining, which probably have not been drawn

fince the Reftoration, as-well fitted for Defence or Annoy-

ance as an ordinary Cudgel, But the Judges have wifely held

a firict Hand over this Statute. They did {o very remarkably

in the Cafes where it hath been held that Perfons prefent

Aiding and Abetting, though at Common-Law Principals Allen 43.
in the Manflaughter, are not within the Statute, {o as to be §;ﬁf_“]5°4‘fs'
Ouited of Clergy.

SECT. 5. Tur Judges were once divided upon the sect. ;.
Conftrudtion of the Word Then, ¢ the Party killed having 3 Lo 255
<« Then no Weapon drawn.” The Point in Debate was,
Whether the Word Thex was to be confined 2o the Inffant
the Stab was given, or whether it related to the whole Time
of the Combat. But as I do not find that this Point re-
ceived any Judicial Determination, I leave it to the Men of
more Leifure and Refinement.

I~ another Cafe, a Queftion arofe upon the Conftruction Jones (w.
of the Word Firf# in the Statute. “The Perfon Killed not 3**

“ having Firf# ftruck the Perfon Killing.” Eleven of the
Judges held that the Words, ¢ Not having Firf ftruck,”
meant, Not having given zbe Firft Blow in the Affray.
Richardfon fingly was of Opinion that the Meaning of the
Words was, not having Struck before the Mortal 78 ound was
given. The Major Vote however prevailed. But in the Opi-
ninion of Ho/t, againft the Natural Order of the Words and Stin. 668.
the obvious Meaning of the Aé&. The Arrangement of the
Words, as they ftand in the Statute, feemeth to have been
Inverted, and a Conftru@ion the Legiflature never dreamt
of Extorted from them. .

Tueske are fome of the Queftions upon which the In-

ﬁenuity of learned Men hath been employed in the Con- -
ruétion of this Statute. . But wherever the Defendant is
Indicted at Common-Law and alfo upon the Statute, the
Queftion moft worthy of Litigation would in My Opinion
4G be,
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be, Is the Fa& upon Evidence Murder at Common-Law,
or is 1t Not ? efpec:ally if the Statute was declaratory of
the Common-Law, as in the Paflage already cited from
Keiling it was refolved to be.

O n & general Rule however may, as I conceive, be fafe-
ly laid down, That in all Cafes of Doubt and Difficulty
upon the Conftru&ion of the Statute the Benignity of the
Common-Law ought to turn the Scale.

CHAP VIL

EFORE I quit the Subje& of Manflaughter, I will
fubmit to Confideration a few Things that have oc-
curred to Me touching the Diftin&ion between That Of-
fence and Murder in the Light our Oldeft Writers confider-
ed thole Offences. And how far later Statutes have intro-
duced the material Diftin&tion between thofe Offences which
at prefent is eftablifhed.

Tuz Diftinétion between Murder and Manflaughter, as
it, is ftated by our Oldeft Writers, feemeth to have been in
their Time meerly Nominal. By the One they meant an
Infidious Secret Aflaflination, Occwita Occifio, nullo Sciente
aut Vidente, as They exprefs themfelves, And Homicide

- under thefe Circumftances, if the Offender was not Appre-

Vid, Braét,
cap. de Ho-
micidio.

hended, {ubjedted the Townlhip, as I have already obfer-
ved, to the Amerciament to which they gave the Name of
Murdrum.

E very other Species of Felonious Homicide they call-
ed fimply Homicidium nequiter & in Felonid faftum. But
Both Oﬁyences with regard to the Confequences of a Con-
vition were the Same, Both Capital. Unlefs the Privilege
:lf kCIergy interpofed, and when it did, Both were treated

ke

‘Tue Legal Notion of Murder in Contradiftintion to
Manflaughter was afterwards enlarged, and took in every
Species of Homicide, whether Openly or Privily commit-
ted, if attended with Circumftances indicating a precon-
ccwcd Malice in the large Senfe of that Term which I have
glready ftated and explained : or to borrow a Term from
the Scatcb Law, ¢ Slaughtcr of forethought Felony.”

Stan-
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ST a4 NFoRrD, the Cleareft and Beft Writer on the Crown-
Law before Hale, ftateth the old Rule from Braffern ; but
addeth, that the enlarged Idea taking in every Species of
Homicide with Malice prepenfed had long obtained.

How long it had Obtained is difficult to determine with
Precifion; and I think it a Point not worthy of much In-
veftigation. It had certainly obtained long before Stan-
Jord’s Time, For though, as I obferved at the Entrance
into this Difcourfe, the antient Precedents and Writers on
our Law do not make ufe of the Term Homicide wpon Ma-
lice forethought in Contra-diftinétion to Simple Felonious
Homicide unattended with that Circumftance ; yet it is
certain that the Term, and alfo the Diftin@ion between
the One Offence and the Other founded in the Circum-
ftance of Malice was well-known and underftood at or very
near the Time thofe Writers flourithed. *

Tuz A&s+ of General Pardon from the 50. Fdw. 3. to
this Time conftantly and uniformly except Murder of Ma-
lice prepenfed, or in Words tantamount, correfponding ex-
actly with our prefent Notion of that Offence.

Unper thefe Aéts, Manflaughter not being Excepted
was always underftood to be Pardoned.

Hers was a real Diftin@tion, though Temporary and
Occafional, eftablithed between the Offences of Murder
and Simple Felonious Homicide : which was certainly
founded on the fuppofed Malignity or Non-malignity of
the Heart at the Time the Fact was committed. In One
Cafe the Mercy of the Crown interpofed, in the Other the
Offender was left open to the Juftice of the Law.

Trr Statute of Rich, 2. likewile prefuppofeth the Legal
Diftin&ion as well-known in thofe Days; and, as far as it
goeth, eftablifheth a Real and Lafting Difference between
the Offences. It enadteth, ¢ That no Pardon fhall be al-
“lowed for the Death of a Man flain by Await, Affault, or
« Malice prepenfed — unlefs the fame Murder &c, be {peci-
“fied in the Charter. And if in any Pardon it be not fo

* See the Patent Rolls already cited, many Pardons for Homicide under various Cire
cumftances reciting that the Falts were committed Now per Felmiam out excogitatam Ma-
fitiam.

t 8ee the Ats in Raflal or any Edition before 1618, when Pulton’s Colletion omits
ting T'emporary Adts and Adts fuppofed to be Repealed or Obfplete, was publithed,

4G 2 «¢ exprefled,
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CHAP. < exprefled, the Juftices thall enquire by Inqueft if He be
VIL. <« Murdered or Slain by Affault, Await, or Malice prepen-
¢« fed. And if they Find that He was {o Slain, the Charter

< {hall be difallowed.”

Uronx fuch Finding of the Jury the King was prefumed
to have been deceived in His Grant. And therefore the
Statute provideth that no general Words in the Pardon,
how comprehenfive foever, fhall avail the Offender. The
Crown was not prefumed intentionally to Pardon Premedi-
tated Murder, unlefs it’s Intention was plainly and clearly
exprefled in the Charter.

. Tuz Statutes Oufting Clergy in the Cafe of Wilful Mur-~
der likewife prefuppofe an eftablithed well-known Diitin-
&ion between that Offence and Simple Felonious Homi-
cide ; and fall in exadtly with our prefent Notion of Ho-
micide attended with and aggravated by the Circumftance
of Malice prepenfed.

12, H. 7. it any Lay Perfon prepenfedly Murder his
Lord &c. :

23. H. 8. Oufteth Clergy in Cafe of Wilful Murder of
Malice prepenfed ; but excepteth Perfons in Holy Orders,
viz, of the Order of Subdeacon or Above.

" 25, H. 8. refereth to the 23, and is wizh regard to the
prefent Queftion meerly Auxiliary to it.

- 1. Edw. 6. which for Reafons given in another Place, 1
think, hath fuperfeded Both the Adts of H. 8. as far as
concerneth the Enumeration of Offences Oufted of Clergy,
defcribeth the Offence by the Term Murder of Malice pre-
penfed ; but doth not extend to Acceflaries before the Fadt,
nor to Perfons ftanding Mute &c, as the two Aéts of . 8,
taken together did. .

4 5. Ph.and M. is Auxiliary to the A& of Edw. 6, and
extendeth to Acceffaries before the Fa&, and to Perfons
ftanding Mute &c, and the Offence is here defcribed fingly
by the Words #i/fiul Murder ; which in the Language of
the Law .ex 7/i Termini import every Thing we now under-
ftand by Murder of Malice prepenfed in Contra-diftinétion to
Manflaughter, -

Bo.lnlii- A w D therefore in an Indiétment for Murder the Word
"I AMurdravit is fo Neceffary and Effential in the Defeription
of the Offence, that no Words however importing the fame

S : Offence,
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Offence, as ex Malitid precogitard Interfecitr, will now CHAP,
bring the Cafe within the Statutes. And for Want of that  VII,
Technical operative Word the Defendant cannot be Con-
vi¢ted of Murder, though He may of Manflaughter.

Tuese Statutes Oufting Clergy in the Cale of Murder
have introduced a material and lafting Diftinétion between
that Offence, and what we now commonly call Man-
flaughter, with regard to the Confequences of 2 Convic-
tion. But the Statutes of H. 8. were extremely Partial and
Defettive, all Perfons in Holy Orders, who ought Them-
felves to have known and taught Others their Duty, being
excepted. And the Statute of H. 7. already cited was in
like manner Defe@ive. This Defeé the Statutes of Edw. 6.
and Ph. and M. have fupplied.

Byt ftill, all Perfons not capable of Holy Orders, as
- Women, who from the Delicacy of their Frame feem to
be the moft fufceptible of Human Paffions, and fome
Others, were left to the extreme Rigour of the Common-
Law, and to the Mercy of the Crown. For at Common-
Law all Felonics, except Petit Larceny, Rape and May~
hem, were confidered as Capital Offences, unlefs in Cafes
where the Offender was capable of Holy Orders and qua-
lified for them. And in thofe Cafes, I am forry to fay it,
Murders, though of the moft Atrocious Kind, were not
excluded. And therefore wherever I {peak of the Benigni-
ty of the Law and it’s Condefcenfion to Human Infirmity
in the Cafe of Manflaughter, I would be always underftood
to fpeak of the Law in it’s prefent State.

Bur Light and found Senfe have at Length, though
by very Slow Degrees, made their Way to Us. We now
confider the Benehit of Clergy, or rather the Benefit of the
Statutes, as a Relaxation of the Rigour of the Law, a Con-
defcenfion to the Infirmities of the Human Frame. And
therefore in the Cafe of all Clergyable Felonies We now
meafure the Degree of Punifthment by the real Enormity
of the Offence ; Not as the Ignorance and Superftition of
Former Times fuggefted, by a Senfelefs Dream of Sacred
Perfons or Sacred Funétions.

Try 21, Fac. 1. went a little, and but a little, Way in
Favour of the better Half of the Human Race. Women

4+ H for
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for Grand Larceny to the Value of 1os. were put upon the
fame Foot as Men intitled to Clergy.

It is really Aftonifhing that when their Cule: came {u
profefledly under the Confideration of the Legiflature more
was not then done in their behalf.  But here for more thao
Half a Century the Wifdom of the Nation flopped fhout.
"Till the 3" and 4 of #. and M. put Women in all Calis
of Clergyable Felonies upon the fame Foot as Men intitled
to Clergy. '

Tue 5 of Queen Anne at length Abolithed the il
Ceremony of Reading, and fo broke down, if I may ufe
the Expreflion, the Wall of Partition between Subjedt and
Subject under one and the fame Degree of Guilt. This
Meafure intitled Thofe who before were fuppoled to be
under a Legal Incapacity for Orders, as Fews and fome
Others were, and likewife Thofe who in Prefumption of
Law were not qualificd in Point of Learning, of which
Reading a Scrap* of Latin, which they called 2he Veck
Verfe, was commonly made the Teft, this Meafure intitled
all Thefc to the Indulgence of the Law in common with
the Reft of their Fellow Subjeds.

Frownm this Period the Meafure of Punifhment hath, as
T before hinted, been governed by the Degrees of real
Guilt ; not by ar abfurd Diftinétion between Subject and

- Subje@, originally owing to downright Impudence on One

Hand, and to meer Fanaticifm or amazing Pufillanimity

on the Other.
Trus hath the Order of Things, which the Pride and

Prefumption of the Remifh Clergy introduced, and the Ig-
norance or Enthufiafm of the Laiety adopted, been hap-
pily inverted. Our Anceftors in Queftions touching the
Allowance or Non-allowance of Clergy regarded folely the
Funéion or Abilities of the Offender, We the real Deme-
rit of the Offence.

# ﬂﬂﬁr'rr'u e I

CHAT.
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CHAP VIIL
Of Murder.

H AVE already obferved, that our Oldeft Writers made

ufc of the Term Murder in a very narrow limited Senfe ;
and that in fucceeding Ages the Defmition of this Offence,
in Contra-diftin&ion to Simple Felonious Homicide, was
enlarged fo as to take in all the Cafes which appeared to
have been attended with Circumiftances indicating a pres=
penfed Malice in the Party Killing. And that this enlar-
ged Tdea hath long obtained, and exadly falleth in with
our prefent Notion of Murder of Malice prepenfe.

I have likewife endeavoured to ftate and illuftrate by
Authorities already cited the true Legal Notion of the
Term Malice as applied to the Cafe of Murder, which I
will not now repeat. It is fuflicient to refer the Reader to
what is offered by way of Preliminary to the Difcourfe up-
on the Subjeé of Homicide in general. _

I chofe to enlarge upon that Point there rather than in
this Place ; becaufe I thought many Things I have faid in
treating of the lower Species of Homicide, whether Jufti-
fiable, Excufable, or Alleviable, would be better under-
flood by firft fixing in the Reader’s Mind the true Idea of
that Degrec of Malignity implied in the Term Malice ;
which, in Cafes primd Facie falling within the lower Species,
hath made the Faé&, all Circumftances confidered, amount
to the Crime of Murder. I have likewife as I went along
endcavoured to {tate the Circumftances from which the Law
inferrcth the Malignity of the Heart,

1unse Matters have I confels in a manner exhaufted
the Subjcét I am now profefledly entering upon. But as
the Law concerning Murder is interwoven with the lower
Species of Homicide, and arifeth from a Variety of Cir-
cumftances connected with zhes, this Anticipation became
in fome meafure neceflary, Since in treating of the Cafes
which primd Facie {eem to fall under the lower Species 1
could not make Myfelt better underflood than by confider~
ing themm under every Light they will bear. T will there-

+H 2 fore
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lie Retreat He is Killed, this will amount to Murder. He CHAP.
went in Obedience to the Law and in the Execution of his  VIIL
Office, 2ud his Retreat was neceflary in order to aveid the

Lxanger that threatened Him. And upon the fame Princi- 1. Hile 463,
ple if He meeteth with Oppofition by the Way, and is

Killed before He cometh to the Place, fuch Oppofition be-

ing intended ta prevent his doing bis Duty, which fs a Faff

to be collected from Circumflances appearing in Evidence,

this likewife will amount to Murder. He was ftri¢tly in the
Fxccution of his Office, going to difcharge the Duty the

Law required of Him.

SECT. 3. Nor is the Protection the Law affordeth SECT.3.

Him confined to His own Perfon. Every Man who com-
cth in Aid of Him (I fpeak here principally of fuch Ofh-
cers as at Common-Law or by the Appointment of the
{rown are properly Confervators of the Peace), every Man
lending his Affiftance for the keeping of the Peace, or at-
tending for that Purpofe, whether Commanded or Not, is
under the fame Protection as the Officer Himfelf.

SECT. 4. Tur Protection the Law affordeth in thefe SECT.4
Cafes muft not be confidered as Confined to the ordinary
Minifters of Juftice or their Afliftants. It reacheth, under
fome Limitations which fhall be confidered, to the Cales
of Private Perfons interpofing for preventing Milchief in
Cafe of an Affray, or ufing their Endeavour for Appre-
hending Felons, or Thofe who have given a dangerous
Wound, and for bringing them to Juftice. For thefe Peo-
ple are likewife in the Difcharge of a Duty the Law re-
quireth of them. The Law is their Warrant, and They
may not improperly be confidered as Perfons engaged in
the Publick Service and for the Advancement of Juftice,
though not fpecially Appointed to it. And upon that Ac-
«count They are under the fame Protection as the ordinary
Minifters of Juftice are.

SECT. 5. Tuis Rule is not confined to Thofe who are secT. 5
prefent fo as to have Ocular Proof of the Fa&, or to Thole
who Firft come to the Knowledge of it. For if in thefe
Cales Frefh Suit is made, and & fortiori if Hue and Cry be
41 levied,
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levied, All who join in Aid of thofe who began the Pur
{uit are under the fame Prote@ion of the Law as the Others
are, and ftand in every Refpeé upon the fame Foot. Other-
wife no Man of common Prudence would join in the Pur-
fuit ; And many great Offenders would efcape the Hands
of Juftice. '
A Robbery is committed on the Highway or elfewhere,
the Country upon Notice rifeth and purfueth the Robbers,
who turn and make Refiftance, and in the Struggle one of

- the Robbers is Killed, This on the Part of the Purfuers is

SECT. 6.

Juftifiable Homicide. But.on the other Hand, if One of
the Purfuers is Killed by the Robbers or any of them, it
will be Murder in the whole Gang joining in fuch Refiffance,
whether Prefent at the Murder or at a Diftance, bus raking
a Part in fuch Refiffance. 'The Law is the fame in Cafe of
Hue and Cry duly levied.

SECT. 6. Nor is this fpecial Proteftion of the Law
confined to Cafes of a meer Criminal Nature, where the
Publick Peace is broken or endangered. The Minifters of
guf’cice in Civil Suits, under proper Limitations which {hall

e confidered, are intitled to the fame Proteétion for Them-
felves and Followers, and upon the fame Principles of Po-

litical Juftice.

SECT.q.

Keil. 66,
5.

1. Hale 4fi0.
461,

Bu T thefe Rules require fome further Explanation.

SECT. 7. WirH Regard to fuch Minifters of Juftice
who in Right of their Ofhices are Confervators of the Peace,
and in that Right alone interpofe in the Cafe of Riots or
Affrays, it is neceflary in order to make the Offence of
Killing them amount to Murder, that the Parties concern-
ed thould have fome Notice with what Intent they inter-
pofe : otherwife the Perfons engaged may in the Heat and
Buftle of an Affray imagine They came to take a Part in
it. But in thefe Cafes a fmall Matter will amount to a due
Notifrcation, It is fufficient if the Peace is commanded, or
the Officer in any other manner declare with what Intent
He interpofeth. Or if the Officer be within his proper Dif-
tri¢k, and Known or but gencrally Acknowledged to bear
the Office He affumeth, the Law will prefume the Party
Killing had due Notice of his Intent, cfpecially if it be }iln

the
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the Day-Time. In the Night fome further Notification is CHAP.
neceflary, and commanding the Peace, or ufing Words of  VIIL.
the like Import notifying his Bufinefs will be fufficient.

I remember a Saying of a very learned Judge, 7hat a4
Conflable s Staff will ot make a Conflable. This 1s very true.
But if a Minifter of Juftice be prefent at a Riot or Affray
within his Diftrict, and in order to keep the Peace produ-
ceth his Staft of Office, or any other known Enfign of Au-
thority, This, I conceive, will be a Sufficient Notification
with what Intent He interpofeth. And if after this Notifi-
cation Refiftance is made, and He or any of his Affiftants
Killed, it will be Murder in every Man who joined in fuch
Refiftance.

AN in the Cafe of Arrells upon Procefs, whether by
Writ or Warrant, if the Officer named in the Procefs give
Notice of his Authority, and Refiftance is made and the
Ofhcer Killed, it will be Murder ; if in Fa& fuch Notifi-
cation was true and the Procefs Legal. For after fuch No-
tification the Parties oppofing the Arreft aéted at their own
Peril. :

Privare Perfons interpofing in Cafe of fudden Affrays
for parting the Combatants and preventing Blood{hed muit
undoubtedly give exprefs Notice of their friendly Intent, for
the Reafon given above.

SECT. 8. I have faid above by way of Caution, If zhe SECT.s.
Procefs be Legal. But I would not be underftood to mean
any thing more than, Provided the Procefs, be ir by Wit
or WWarrant, be not Defeltive in the Frame of it, and iffuc
in the ordinary Courfe of Fuftice from a Court or Magifirare
having Furifdittion in the Cafe.  There may have been Er-
ror or Irregularity in the Proceeding previous to the iffuing
of the Procefs ; but if the Sheriff or other Minifter of Jui-
tice be Killed in the Execution of it, This will be Murder.
For the Officer to whom it is directed muft at his Peril pa
Obedience to it. And therefore if 2 Capias ad Satisfacien-
dum, Fieri facias, Writ of Afliftance, or any other Writ
of the like kind iffue direted to the Sheriff, and He or
any of his Officers be Killed in the Execution of it, it is
fufficient upon an Indi@ment for this Murder to produce
the Writ and Warrant, without fhewing the Judgment or

41 z Decree.
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Decree. So Ruled by Lord Hardwicke in the Cafe of one Re-
gers* at the Summer Aflizes in Cornwall in the Year 1735.

Anp in the Cafe of a Warrant from a Juftice of the
Peace in @ Matter wherein He hath Furifdiftion, the Perfon
executing fuch Warrant is in like manner under the {pecial
Protection of the Law ; though fuch Warrant may have
been obtained by grofs Impofition en the Magiftrate, and
by falfe Information touching Matters fuggefted in it.  Sce
the Cafe of Richard Curtis before Reported.

SECT.qg. Bur if the Procefs be Dcfedtive in the
Frame of it, as if there be a Miftake in the Name or Ad-
dition of the Perfon on Whom it is to be executed, or if
the Name of fucii Perfon, or of the Officer be inferted
without Autherity, and after the ifluing of the Procefs, or
the Officer exceedeth the Limits of his Authority, and is
Killed, this will amount to no more than Manflaughter 72
the Perfon whofe Liberty is fo invaded.

"How far other Perfons, efpecially meer Strangers, in-
terpofing in Behalf of the Party whofe Liberty is invaded
will be intitled to the fame Indulgence, deferveth great Con-
fideration.

SECT. 10. TuE Dorine advanced in the Cafe of The
Queen againft 7ooly and Others hath, T conceive, carricd
the Law in favour of Private Perfons Officionfly interpofing
farther than found Reafon founded in the Principles of trux
Policy will warrant. I fay Offcioryfly Interpofing, becaufe
the Interpofition of Private Perfons in the Cales I have
mentioned, for preferving the Peace and preventing Blood-
fhed, ftandeth upon a quite different Foot.

In Zooly’s Cafe, the Imprifonment of the Woman was
certainly Unjuftifiable.  The Conftable § was out of his

* This Man by the Help of o Gang of delperate Fellows ftood out 2 long Time in z
Chancery-5uit, and kepe Pefleffion of the Preniies in Queftion anzintt ail Manner of Pro-
cefs. At length the Sheriff attended by the Pofi Crwitaris undeavouring to execute the
Frocefs, Three of the Pefi weee Killed by i ar fome of his (vang, He prefent and
Abeteing,  For thefle Murders He was Tried and Conviéted, 1 the Canrle of the Trisls
the Wit of Execution, the Injundtion fin delivering Polfellion, and the Wnit of Affiil-
ance were read in Evidesrc, bur not the Decrew.

T'he Judge being apperhenfive of 2 Redvus, Te was by fecial Order exccuted the next

ay.
4 T ufe the Term Coniluble meerly for the Sike of Brevity, for the Man was no Con-
ftable in the Precindt where the Arrelt anl Imesifopment were

Precinét,
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Precinét, and had no fpecial Warrant for what He did; CHAP.
nor had the Woman at that Time mitbehaved, His Af- VIIL.
fiftant therefore was not under the fpecial Protecion of the
Law I have mentioned. But whether this Illegal Imprifon-
ment was in the Eye of the Law a fufficient Provocation
to the Defendants, who were Strangers to Her and ber Cafe,
Is yet to be confidered ; for all Voluntary Felonious Homi-
cide without a Provocation is undoubtedly Murder.

It was held by Seven of the Judges againft Five, that it
was a {ufficient Provocation. For, faid Ao/t in giving Judg-
ment, if one be imprifoned upon an unlawful Authority,
‘it is a fufficient Provocation zo o/ Pagple out of Compaf~
¢ fion, much more when it is done wnder Colour of Fu/~
“#ice 5 and where the Liberty of the Subje is invaded, it
““1s a Provocation z¢ &/l the Subjeéts of England. — A Man
“ ought to be concerned for Magna Charta and the Laws.
“And if any one againft Law imprifon a Man, He is an
“ Offender againft Magna Charta.”

‘Tuz Cales of Sir Henry Ferrers's Servant and of Hophin
Hugger were cited by the Chief Juftice in his Argument,
and greatly rclied on. But thofe Cafes do not in My Opi~
nion warrant the Do&rine in the Latitude here laid down.

I~ the Former, a Quarrel arifing between the Servant Cro. Cic.
and the Officer after Sir Henry had fubmitted to the Arreft 3%
and was put into a Place of Security, They fought and the
Officer in this Affray was Killed. It doth not appear up-
on what Provocation the Quarrel and Affray began, and
the Report maketh it highly probable that no Refcue was
thought of or attempted. The Words are, ¢ The Servant
“in feeking to refcue Him as was rrerenpep Killed the
“ Ofhcer.”

Ir the Matter of the Refcue was a meer Pretence, and
for aught appearcth by the State of the Cafe it was no more
than a Pretence, the Cafe was clearly Manflaughter, Ho-
micide upon a fudden Affray; without entering into the
Quettion touching the Infufhciency of the Writ or Warrant.
The Reporter doth indeed mention this Matter as an In-
gredient in the Cafe; but general Rules thrown out in
Argument, and carried farther than the true State of the
Cafe then in Judgment requireth, have, I confefs, no great
Weight with Me,

+ K Ido
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I do not fay that Incompetent Reafons, where Better

might have been given, derogate from the Authority of the
Judgment ; but they certainly derogate from the Authorn-
ty of the Rule upon which the judgment s fuppofed to be
founded.
HucoczT's Cale likewife as ftated by Hale was clearly
Manflaughter ; a fudden Quarrel and Afiray, and a Com-
bat between Him and an Affiftant of the Prefs-Mafter up-
on fome Rudenels offered or fuppofed to be offercd on the
Part of the Affiffant; “upon which,” faith Hale, “a
<« Quarrel arofe between Them,” and in the End the Af~
fiftant was Killed. ¥

1 take the Liberty of obferving as I go on, that Hale
who at the Conference concurred with thofe who were of
Opinion that the Cafe amounted to Manflaughter only,
doth not {ay a Syllable touching the Provocation which an
A& of Oppreflion towards Individuals might be fuppofed
to pive to the Byftanders. And He certainly reprefenteth
the Cafc in the Light it appeared to Him at that Time, as
a Sudden Q uarrel upon fome Rudenefs offered by the Prefs-
mafter’s Affiftant.

Tz Cafe as it is Reported by Keiing doth indeed turn
upon the Illegality of the Imprefs, and the Provocation
fuch an A& of Oppreflion may be prefumed to give to eve~
ry Man, be he Stranger or Friend, out of meer Compal-
fion to endeavour a Refeue. And fay the Major Part of the
Judges, if in fuch Endeavour of Refcue they Kill any one,
fuch Killing will be Manflaughter.

In this Cafe the Judges were divided in Opinion, Four
that it was Murder, Eight that it was Manflaughter. .

SECT.11. WiTrour entering at prefent into the
Merits of this Cafe, I think Zaoly's differed widely from it.
In This, Swords were drawn, and a mutual Combat en-
fucd. The Blood was overheated in the Affray before a
Mortal Wound was given. In Zooly’s, the Soldiers at the

* Keiling faith Swords were drawn on both ides, and they Fought,

+ Thefe Judges faid at the Confercnce, That a5 then adv?ﬁ’ They were of that Opinign
but They swoud not b Beund Iy it. The Reporter and the other Judges of the King's
Bench, after hearing Council upon the Special Verdict, adhered to their former Opinion,
that it was Murder. But cut of Deference to the Majority They admitted the Defendant

to his Clergy.
firft
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frft Meeting with the Conftable drew their Swords upen CHAP.

Him unarmed againft {fuch Weapons ; but they foon put
them up appearing to be pacified, and cool Refleétion feem-
ed in {fome mealure to have taken Place, At the fecond
Meeting the Deceafed received his Death’s Wound before a
Blow was given, or, for aught appeared, offered on the part
of Him or any of his Party.

In Hugget's Cale a Relcue feemed to be practicable at
the Time the Aflray began. And it is obfervable that the
Judges who held it to be Man{laughter put the Point upon
an Endeavour to reftue. 1 will not {ay that the Poflibility
of a Refcue was a fufficient Motive to endeavour at it, but
ftill there was a Poflibility which might induce the Men to
- attempt it. But in Zoody’s the Cafe was quite otherwife,
unlefs the Soldiers could hope to force the Roundhoute.
For the Woman was there fecured before the fecond En-
counter, and before the Deceafed appeareth to have taken
any Part in the Affair. So that the fecond Aflault on the
Conftable feemeth rather to have been grounded upon Re-
fentment or a Principle of Revenge for what had before
pafled, than upon any Hope or Endeavour to affift the

oman.

SECGT. 12. I have been longer on this Cafe than I
thould have been, had not I thought the Dodtrine advan-
ced in it utterly inconfiftent with the known Rules of Law
touching a fudden Provocation in the Cafe of Homicide ;
and, which is of more Importance, inconfiftent with the
Principles upon which all Civil Government is founded and
muft {ubfift,

Tue Indulgence thewn to the firft Tranfport of Paffion
in thefe Cafes is plainly a Condefcenfion to the Frailty of
the Human Frame, to the Furor brevis, which while the
Frenzy lafteth rendereth the Man deaf to the Voice of Rea-
{fon. The Provocation therefore which extenuateth in the
Cafe of Homicide muft be fomething which the Man is
confcious of, which He feeleth and refenteth at zée Inflan:
the Fal? which He would extenuate is committed 5 not what
Time or Accident may afterwards bring to Light. Now
what was the Cafe of Zooly and his Accomplices fiript of
a Pomp of Words and the Colourings of Artificial Reafon-

4K 2 ing ?

VIIilL

SECT. 2.
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ing? They faw 2 Woman, for aught appears @ perfeds
Stranger to them, led to the Roundhoufc under a Charge

‘of a Criminal Nature. This upon Evidence at the' Old

Bayly a Month or two afterwards cometh out to.be an Ille-
gal Arreft and Imprifonment, a Violation of Magna Char-
zz 3 and thefe Ruffians are prefumed to have been feized
all on a fudden with a ftrong Fit of Zeal for Magna Charta
and the Laws, and in this Frenzy to have drawn upon the
Conftable and Stabbed his Afliftant.

It is extremely difficult to conceive that the Violation
of Magna Charta, a Faé& of which they were totally ignorant
at that Time, could be the Provocation that led Them into
this Outrage.

Bur admitting for Argument fake that it was, we all
know that Words of Reproach, how grating and offenfive
foever, are in the Eye of the Law no Provocation in the
Cafe of voluntary Homicide. And yet every Man who hath
confidered the Human Frame, or but attended to the Work-
ings of his own Heart, knoweth that Affronts of that kind
pierce deeper and ftimulate in the Veins more effectually
than a {light Injury done to a third Perfon, though under
Colour of Juftice, poflibly can. The Indignation that kin-
dleth in the Breaft in One Cafe is Inftiné, it s Human In-
firmity. In the Other, it may poflibly be ca/ed a Concern

- for the Common Rights of the Subje@, but this Concern

SECT.13.

when well founded is rather founded in Reafon and cool
Refle@tion than in Human Infirmity. And it is to Human
Infirmity alone that the Law indulgeth in the Cale of a
fudden Provocation,

SECT. 13. Bur if a Paflion for the Common Rights
of the Subject in the Cafe of Individuals muft againft all
Experience be prefumed to inflame beyond a Perfonal Af-
front, let us fuppofe the Cafe of an upright and deferving
Man, univerfally beloved and efteemed, ftanding at the Place
of Execution under a Sentence of Death manifeftly unjufi.
This is a Cafe that may well rowfe the Indignation, and
excite the Compaflion of the wifeft and beft of Men. But
wife and good Men know, that it is the Duty of private
Subjeds to leave the Innocent Man to his Lot, how hard
foever it may be, without atfempting a Refcue; for other-

= wife
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wife all Government would be. unhinged. And yet, what
Proportion doth the Cafe of a falfe Imprifonment for a
thort Time, and for which the Injured Party may have an
adequate Remedy, bear to That I have now put?

SECT. 14. Wauar I have now faid fuggefteth a
Thought which I will mention, and fubmit to further
Confideration. .

I am firmly perfwaded that in Cafes fuch as thefe, a ge-
neral Submiflion to the known Badges of Authority exa&-
ed from all Perfons Strangers to the Party fuppofed to be
Injured or his Caufe, would greatly conduce to the Stabi-
lity of Government; in the Fate of which all private Rights
are involved. On the other Hand an undue Countenance
given to a Spirit of Popular Oppofition upon the Principles
of Farse Parrrorism hath a fatal Tendency to loofen the
Reins of Government, and to throw Matters into general
Confufion,

Tai1s is a Confideration of great Importance ; and if
the Reader will apply it to the Cafes of Hugger and Tooly
and the Reafoning on them, He will not find it difficult to
determine on which Side the Juftice of the Cafe, that Juf-.
tice I mean which is due to the Publick, doth preponde-
rate.

Trere is undoubtedly a Juftice due to the Communi-
ty founded in the Intereft every Individual hath in the Pub-
lick Tranquillity ; which once deftroyed, all private Rights
will fink and be abforbed in the general Wreck. And if
the Common Rights of the Subject are fuppofed to be the
Object in View, (it is an Objedt which deferveth the At-
tention of all wife and good Men at proper Seafons, and
under thofe Limitations which Wildom and a juft Concern
for the Publick will fuggeft), let it be remembered, that
Liberty is never more in Danger than when it vergeth into
Licentioufnefs. Cafar cherifhed a Spirit of licentious Po-
pularity againft the Senate, Crommwell cherithed the fame
Spirit againft Crown and Senate; Both fet up a Tyranny of
their own fubverfive of true Liberty, which ever muff be
founded in Law, and protected by it.

Trese Confiderations have led Me into a free and per-
haps too prolix Examination of the Opinions of learned

4L ] Men,
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DISCOURSE 1Ii

Men, whofe Merit I efteem, and to whofe Memory 1 fhall
conftantly pay a proper Regard.

SECT. r5. I~ the Cafe of private Perfons ufing their
Endeavours to bring Felons to Juftice, thefe Cautions ought
to be obferved. :

Tuat a Felony hath been a®ually Committed. For if
no Felony hath been Committed, no Sufpicion how well
foever grounded will bring the Perfon fo interpofing within
the Protedion of the Law in the Senfe I have already ftated
and explained, .

SECT. 16. SurrosiNg a Felony to have been ac-
tually Committed, but not by the Perfon Arrefted or pur-
fued upon Sufpicion, this Sufpicion though probably well
tounded will not bring the Perfon endeavouring to Arreft
or Imprifon within the Protection of the Law, fo far as to
excufe Him from the Guilt of Manflaughter, if he Killeth,
or on the other Hand to make the Killing of Him amount
to Murder, 1 think it would be Felonious Homicide, but
not Murder, in either Cafe. The One not having ufed due
Diligence to be apprized of the Truth of the Fa&, the
Other not having Submitted and Rendered himfelf to Juf-
tice ; fince if his Cafe would bear it, He might have re-
{orted to his ordinary Remedy for the falfe Imprifonment.

SECT. 17. Bur if A being a Peace-Officer hath a
Warrant from a proper Magiftrate for the Apprehending of
B. by Name upon a Charge of Felony, or if B. ftandeth in-
dicted for Felony, or if the Hue and Cry be levied againft
B. by Name, in thefe Cafes if B. though innocent flieth, or
turneth and refifteth, and in the Struggle or Purfuit is Kill-
ed by A. or any Perfon joining in the Hue and Cry, the
Perfon {o Killing will be Indemnified. And on the other
Hand, if 4. or any Perfon joining in the Hue and Cry is
Killed by B, or any of his Accomplices foining in that Out-
rage, fuch Occifion will be Murder. For 4. and thofe
joining with Him were in this Inftance in the Difcharge of
a Duty the Law requireth from them, and fubjed to Pu-
nithment i Cafe of a wilful Negleét of it,

SECT. .
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SECT. 18. WiTn Regard to the Minifters of Juftice
executing the ordinary Procefs of the Law, and likewife to
private Perfons endeavouring to Arreft or Imprifon in the
Cafes 1 have mentioned, it behoveth them to be very care-
ful that They do not mifbehave Themfelves in the Dif-
charge of their Duty; for if They do they may forfeit this
{pecial Protection I have been fpeaking of. *

On & Inflance of their Mifbehaviour, which hath been
the Subject of Litigation, is that of breaking open Win-
dows or Doors in order to Arreft. And as this is a Matter
of general Concern, I will be a little more particular, though
brief, upon it.

SECT.19. Tusr Oflicer cannot juflify the breaking
open an outward Door or Window in order to execute Pro-
cefs in a Civil Suit. If He doth He is a Trefpaffer, But if
He findeth the outward Door open, and entereth that
Way, or if the Door be opened to Him from within, and
He entereth, He may break open inward Doors if He find-
eth #bas neceffary in Order to execute his Procefs.

Tur Books fay, that a Man’s Houfe is his Caftle for
Safety and Repofe to Himfelf and Family ; and confequent-
Iy the Officer in the Cafe I have put, being a Trefpaffer,
cannot be faid to be acting in the Dilcharge of his Duty, at
the Time and in the very Inftance in which He is commit-
ting a Trelpafs. Thefe Suppofitions are inconfiftent, and
deftroy each the other. But if He findeth the Door open,
or gaineth Admiffion from within, He having a lawful Call
to the Place, as He certainly hath, cannot be a Trefpafier
in entering the Houfe, and confequently may remove any
Obftruction He meeteth with in profecuting the Bufinels
He came about.

SECT. 20. Trz Rule that every Man’s Houfe is his
Caftle, when applied to the Cafe of Arrefts upon Legal
Procefs, hath been carried as far as the true Principles of
Political Juftice will warrant. Perhaps beyond what in the
Scale of found Reafon and good Policy they will warrant.

* See Chap. 6. on the Statute of Stabbing, the Cafe of a Bayliff who pulhed violenty
and zbruptly into » Gentleman's Chambaer inn osder to Arreft Him,
4L 2 But
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But in Cafes of Life we muft adhere to Rules well-known
and long eftablifhed.

Bu T this Rule is not one of thofe that will admit of
any Extenfion. It muft therefore, as I have before hinted,
be confined to the Breach of Windows and outward Doors
intended for the Security of the Houfe againft Perfons from
without endeavouring to break in.

SECT,. 21. It muft likewife be confined to a Breach
of the Houle in order to Arreft zhe Occupicr or any of his
Family who have their Domicile, their ordinary Refidence
there.  For if a Stranger whofe ordinary Refidence is elfe-
where, upon a Purfuit taketh Refuge in the Houfe of an-
other, this is not 4ss Caftle, He cannot claim the Benefit of
San¢tuary in it

SECT. 22. Tucr Rule is likewile contined to the Cale
of Arrefts in the firf2 Inffance. For if a Man being legally
Arrefted (and Laying Heold of the Prifoper and pronoun-
cing the Words of Arreft is an a@ual Arreft) efcapeth from
the Officer, and taketh Shelter though iz bis swn Houfe,
the Officer may upon frefh Suit break open Doors in order
to retake Him, having firft given due Notice of his Bufi-

- nefs and demanded Admiflion, and been refufed.

SECT 23

A np let it be remembered that not only in This but in
every Cafe where Doors may be broken open in order to
Arreft, whether in Cafes Criminal or Civil, there muft be
fuch Notification, Demand and Refufzl before the Parties
concerned proceed to that Extremity,

SECT. 23. Tue Rule already mentioned muft like-
wife be confined to the Cafe of Arrefts upon Procefs in Ci-
vil Suits, For where a Felony hath been Committed or a
dangerous Wound given, or even where a Minifter of Juf-
tice cometh armed with Procefs founded on a Breach of
the Peace, the Party’s own Hoult is no Sanétuary for him
Doors may in any of thefe Cafes be forced, the Notifica-
tion, Demand, and Refufal before-mentioned having been

revioufly made.
- Ix thefe Cafes the Jealoufy with which the Law watch-
eth over the Publick Tranquillity, {a laudable Jealoufy it is),
T . the
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the Principles of Political Juftice, I mean the Juftice which CHAP,
1s due to the Community Ve Maleficia remancant impunita, VI
all confpire to fuperfede every Pretence of private Inconve-
nience ; and oblige us to regard the Dwellings of Male-
factors when fhut againft the Demands of Publick Juftice,
as no better than the Dens of Thieves and Murderers, and
to treat them accordingly. :
Bu r bare Sufpicion touching the Guilt of the Party will
not warrant a Proceeding to this Extremity, though a Fe-
lony hath been actually Committed; unlefs the Officer
cometh armed with a Warrant from a Magiftrate grounded
on fuch Sufpicion.

SECT. 24. GoarLers and their Officers are under the SECT. 24
fame {pecial Protedtion that Other Minifters of Juftice are.
And therefore if in the neceffary Difcharge of their Duty
They meet with Refiftance, whether from Prifoners in Ci-
vil or Criminal Suits, or from Others in behalf of fuch Pri-
foners, They are not obliged to retreat as far as They can
with Safety, but may freely and without Retreating repel
Force with Force, And if the Party fo Refifting happen-
eth to be Killed, This on the Part of the Goaler, or his
Ofhicer, or any Perfon coming in Aid of Him will be Jui-
tifiable Homicide. On the other Hand, if the Goaler, or
his Officer, or any Perfon coming in Aid of Him fhould
fall in the Confli®, This will amount to wilful Murder in
all Perfons joining in fuch Refiftance. It is Homicide com-
mitted in Deftance of the Juftice of the Kingdom,

SECT. 25. Bur in regard to the great Power thefe SECT. s
Officers have, and, while it is exercifed with Moderation
ought to have over their Prifoners, the Law watcheth with
a jealous Eye over their Conduét. And therefore if a Prie
{oner under their Care dieth, whether by Difeale or Acci-
dent, the Coroner upon notice of fuch Death, which no-
tice the Goaler is obliged to give in due Time, ought to
refort to the Goal, and there upon view of the Body maka
Inquifition into the Caufe of the Death, And if the Death
was owing to cruel and oppreilive Ufage on the Part of the
Goaler or any Officer of his, or, to fpeak in the Language
of the Law, 70 Durefs of Imprifonment, it will be deemed

+ M wilful
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GHAP. wilful Murder in the Perfon guilty of fuch Durefs. I fay

VIIL

Stra, 85,

Ibid. 884.

the Perfon guilty of the Durefs, becaufe though in a Civil
Suit the Principal may in fome Cafes be anfwerable in- Da-
mages to the Party injured through the Default of the De-
puty upon the Principle of Refpondear Superior s yet in a
Capital Profecution, the fole Objeét of which is the Punifh-
ment of the Delinquent, Each Man muft anfwer for his own
A@&s or Defaults. '

Tus Inftances of Oppreflion which may fall within the
Rule of Durefs of Imprifonment are as various as a Heart
cruelly bent upon Mifchief can invent. I will mention
Two which have lately come in Judgment. A Goaler
knowing that a Prifoner infected with the Small Pox lodg-
ed in a certain Room in the Prifon, confined another Pri-
foner againft bis W </ in the fame Room. The fecond Pri-
{foner who had not had the Diftemper, of which the Goaler
had notice, caught the Diftemper, and died of it. This was
very rightly held to be Murder in the Goaler.

"AnoTHER ftraitly confined his Prifoner in a low damp
unwholfome Room without allowing him the common Ne-
ceflaries of Chamber-Pot &c. for keeping Things {weet and
clean about Him. The Prifoner having been long confined
in this Manner contraéted an ill Habit of Body, which
brought on Diftempers of which He Died. This likewife

~ was very rightly hcld.to be Murder in the Party guilty of

this Durefs.

TeesE were deliberate Aés of Cruelty, and enormous
Violations of the Truft the Law repofeth in it’s Minifters of
Juftice.

Having, as I obferved in the Beginning of this Chap-
ter, already confidered the Cafes of Murder which fall in
and are conneéted with the lower Species of Homicide, I
have now gone as far into the Subject of Murder in general
as I propofe at prefent, Forl forbear to enter in this Place
into a minute Confideration of the Cafe of Principals in the
Firft and Second Degrees in Murder, and alfo of Thofe who
may be deemed Acceflaries Before or After the Faét; in-
tending to confider thofe Matters at large under the Head
of Accomplices. Upon which Occafien fomething will be
faid in general touching the Participes Criminis in the Cafe

of High Treafon and other Capital Offences.
o ; CHAP
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CHAP.
IX.
CHAP IX

Of Petit Treafon.

AVING faid as much I think neceffary to fay in

H this Place upon the Subje& of Murder in general, I
come now to fpeak of that aggravated Kind of Murder
which our Law hath diftinguifhed by the Name of Petiz
Treafon.

Forumzer Writers following the Order they found in the

Statute of Treafons have generally chofen to treat of Petit,
immediately after High Treafon, before They enter into
the Confideration of any other Species of Homicide. I fuf-
pedt that this Circumftance, fmall as it may feem, hath
contributed to lead unwary People into an Opinion that
Petit Treafon is in Confideration of Law an Offence of &
different kind from Murder. 1 have therefore in treating on
the Subject of Homicide chofen to begin with the loweft
Species, and following the Order of Law to rife gradually to
Murder. And fhall conclude with what I take to be in Con-
fideration of Law the higheft Degree of that Offence, Mur-
der aggravated by Circumitances of a Treafonable kind.
. I {hall not enter into a Detail of the feveral Cafes provi-
ded for by that Clauft in the Statute of Treafons which re-
lateth to this Offence ; nor of Thofe which by Conftruc-
tion have been brought within it, This Part of the Subject
hath been {ufficiently {poken to by Writers who have gone
before Me, and to Them T refer the Reader. '

I fhall content Myfelf with enquiring, and ftating with
as much Precifion as I can, in what Relpeéts the Law con-
fidereth this Offerice as meer Murder, and in what Re-
{pe@s it may fall under a different Confideration.

SECT. 1. A~ Appeal of Death will lie in the Cafe of spcr ..
Petit Trealon, as well as in every other Cafe of Murder ;
and the Appeal chargeth that the Defendant Felonics, Pro-
diterié & ex Malitid preacogitard Murdravit. And in the Jones (W)
Cafe of a Wiie Killing her Hufband, the Heir fhall have £5 .
the Appeal, and She, if Convicted, fhall be Burnt. EES
4M 2 SECT, ™
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DISCOCURSE 1L

SECT. 2. Tr the Defendant on Arraignment flandeth
Mute, or refufeth to Plead, or peremptorily Challengeth
above 35, He fhall fuffer the Pain fort & dure as in Galc

of other Felonies.

SECT. 3. Per1T Trealon is confidered as a Specics
of Felony. And therefore at Common-Law, and before
the Statute of 13. Réch. 2. interpofed, a Pardon of Felo-
ny without the Exception of Petit Treafon pardoned that
Offence. And at this Day. a Pardon of Murder doth the
fame.

Have {eemeth to have been once of Opinion that the
Exception of Murder in a Statute-Pardon, by which all Fe-
lonies are pardoned, without an exprefs Exception of Petit
Treafon, will not except Petit Treafon; and that That
Offence will be pardoned. This He groundeth on an Opi-
nion in Dyer. But afterwards upon further Confideration
He tatally rejecteth that Notion.

Tre Opinion in Dyer is grounded on a Mifconception
af the true Scope and Intent of the A@* of General Par-
don of the 5. Eliz., by which All Treafons and other Of-
fences are pardoned by very general Words with an Excep-
tion of fome Particular Species of High Treafon, and of

- ALL ManneRr of Poluntary Murders &c, without any ex-

prefs Exception of Petit Treafon eo Nomine. But in this
Refpett there is Nothing very fingular in this General Par-
don. For except that of the go. Edw. 3., which hath an
Exception of All Treafons whatfoever, there is not One
before the 13. Eliz. which hath any general Exception ap-
plicable to the Cafe of Petit Treafon ; unlefs it be com-
prehended in the Exception of Voluntary Murder, which is
exprefly excepred in all of them.

It would be abfurd to imagine that Petit Treafon, the
moft Aggravated Kind of Murder in the Eye of the Law,
was intended to be pardoned by thefe Acts, rz in Num-
ber, paffed at different Times in the Compafs of about
200 Years. And it would be equally abfurd to fuppofe
that if it was not intended to be Pardoned, no Care was

* The Adls of General Pardon are printed at larae in Rafal’s Statutes, and in all the
Editions anteriour to that Colletion.

taken
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taken to except it. And yet all thefe A&@s have pardoned
Petit ‘I'reafon, if it be not Excepted under the Denomina-
tion of Wilful Murder. From whence I think it may be
fafely inferred, that in the Judgment of thofe Parliaments
the Offence of Petit Treafon was Excepted under the Ex-
ception of #slful Murder. o _
. Tz Exception of Petit Treafon, eo Nomine, was firft
introduced by the 13. Eliz., probably ex abundanti Caute-
/4 and with a View to this Opinion in Dyer; and it hath
been inferted, together with the Exception of Wilful Mur-
der, in all the A&s of General Pardon from that Time to
the prefent. But it cannot be inferred from thefe later Ads
that fiich an exprefs Exception was abfolitely Neceffary,
without fuppofing either that our Anceftors for about 200
Years together intended to pardon Petit Treafon while they
conflantly excepred Wilful Murder, or that They did not
‘know how to Except it in a proper manner.

Tarre is 2 Cale in Dyer which hath been thought to
favour the Opinion that the Crime of Murder is merged in
. Petit Treafon, and that a Pardon of Treafon difcharged it,
notwithftanding the Exception of Murder.” But that Cafe
proveth nothing like it. A Wife about the 31. H. 8. Poi-
foned her Hufband ; then came a General Pardon, by which
Treafon was Pardoned, but with an Exception of ‘Wilful
Murder. The Heir brought an Appeal of Murder, and it
was adjudged that the Appeal did not lie. ‘This Cafe doth
not prove that Murder is merged in Petit Treafon, but
that both Murder and Petit Treafon were merged and ex-
tinguithed in the Offence of High Treafon. - For at that
Time by virtue of the 22, H. 8. all W ilful Murder was
High Treafon.  And being fo, the Appeal * not being faved
by the A& was Barred, whether the Treafon had been Par-
doned or No. '

SECT. 1. A Perfon guilty of Petit Treafon may be In-
dited of Murder, for iz is a Species of Murder ; and fuch
Fadts and Circumftances proved in the manner the Statutes
hereafter Cited require, as would Convi& a Man of Mur-
der will Convict 2 Wifc or Servant of Petit Treafon. And

* Vid. 8. Edw. 4. an Attempt to make Sacrilege High Treafun, and the Offender to
be Burnt. “I'he Appeal for Reftitution cxprefly Baved, Core. 684.
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on the other Hand, upon an Indi@ment for Petit Treafon
the Jury may Find, as the Circumftances tending to Jufti-
fy, Excufe, or Alleviate, come out in Evidence, in the
fame manner as They do upon an Indi¢tment for Mur-
der.

WL the Cafe of the King againft Swaz Reported
before was depending, and before the Second Bill was pre-
ferred, a Queftion was made whether Swaz could be Con-
viCed on the Indi¢tment for Murder, if it thould come out
in Evidence that He was Servant to the Deceafed at the
time the Fa@ was Contrived or Committed ; and confe-
quently that his Offence was Petit Treafon.

Tuerk is 2 Cafe cited in the printed Trial of Coke and
Woadburne, which, if fuch Cafe there ever was, hath as
far as the Authority of it goeth determined that Queftion.
«“ At the Summer Affizes at Dorchefler 1712. a2 Woman
“ was Indited before Mr. Juftice Eyre* for the Murder of
“another Woman ; upon Evidence it appeared that the
« Perfon Murdered was her Miitrefs, which made the Crime
¢ Petit Treafon, The Judge dircéted this Matter to be Spe-
“cially Found ; and upon Conference with all the Judges
¢ it was held She ought to be Acquitted upon this Indidt-
“ment, as She accordingly was, and was afterwards In-
« dicted for Petit Treafon, and Convicted and Executed.”
This Cafe is not to be found in any Report printed or MS.
that I have met with, or Heard of. Nor have I upon a
ftri¢t Inguiry met with any Footfteps of fuch Cafe among
the Minutes of Proceedings on the Crown Side in the Coun-
ty where the Cafe is fuppofed fo have arifen ; though the
Minutes from 1708 to 1722 have been carefully fearched.
For thefe Realons and what is fuggefted in the Marginal
Note I conclude that no fuch Cafe ever exifted.

L orp Chief Juftice Hale is very full and exprefs on the
other fide of the Queftion. “A Perfon who is guilty of
¢ Petit Treafon may be Indited of Murder, for it is a
“ Species of Murder, and a Pardon of Murder pardoneth
“ Petit Trealon,”

* Juftice Eyre did not ga the Weftern Circuit in the Summer 1712, Fard and Price
went at that Time. This Information | have from Mr., Maddecé Clerk of Aflize of the
Weitern Circuit.

Lorp
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Lorp Chief Juftice Coke having cited the Opinion in
- Dyer 235 before mentioned faith, That Perit Treafon is
“ Murder and more”” And from thence it hath been in-
ferred that Petit Treafon and Murder are in Confideration
of Law different Offences, or that the Crime of Murder is
merged in Petit Treafon. But this Inference will not hold,
however true the Chief Juftice's Do&rine may be. There
is undoubtedly in Confideration of Law a greater Degree of
Malignity in the One than in the Other arifing from that
Degree of Allegiance, however low, which the Murderer
owed to the Deceafed at the time the Fa@ was Committed
or Conceived in his Heart, But certainly the difference in
point of Malignity between Murder and Manflaughter is in-
finitely greater; and confequently in that Refpet it may
with equal Propriety be faid that Murder is Manflaughter
and Mere. And yet in Judgment of Law they are the fame
Offence differing only in the Degree of Malignity when
confidered in relation to one and the fame Fa&. And by a
Parity of Reafon Lord Chief Juftice Hale concludeth that
Petit Treafon and Murder are to be confidered in the {ame
Light, as one Offence, differing only in Degree.

Bu r though I am fatisfied that the Law confidereth Pe-
tit Treafon and Murder as one Offence differing only in
Circumftance and Degree, yet whether it may be Advifa-
ble to proceed upon an Indi@ment for Murder againft a
Perfon plainly appearing to be Guilty of Petit Treafon is a
Matter that deferveth great Confideration; and probably
determined the Attorney-General to prefer a freth Bill for
Petit Trealon in Swan's Cafe. For though the Offences
are to moft Purpofes confidered as fubftantially the Same,
yet as there is fome Difference between them with regard
to the Judgment that is to be pronounced upon a Convic-
tion, and a very Material one with regard to the Trial, a
Perfon Indicted for Petit Treafon being intitled to a perem-
prory Challenge of 355 1 think if the Profecutor be appri-
zed of the true State of the Cafe, as He may be if He ufeth
due Diligence, He ought to adapt the Indi¢tment to the
Truth of the Faét.

Bu T if through a Miftake on the Part of the Profecutor,
or through the Ignorance or Inattention of the Officer, a
Bill be preferred as for Murder, and it thould come out in
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Evidence that the Prifoner ftood in that fort of Relation to
the Deceafed which rendereth the Offence Petit Treafon, I
do not think it by any means advifable to dire& the Jury
to give a Verdi& of Acquittal. For a Perfon charged with
a Crime of fo heinous a Nature ought not to have the
Chance given Him by the Court of availing Himfelf of a
Plea of A:;ze_gait.r Aeguit. In fuch a Cafe 1 thould make
no fort of Difficulty of difcharging the Jury of that Indi@-
ment, and ordering a freth Indiétment for Petit Treafon.
In this Method the Prifoner will have Advantage of his per-
emptory Challenges, and the Publick Juftice will not fuf-
fer. And on the other Hand, in Cafe of an Indi&tment for
Petit Treafon, if it be proved that the Defendant Killed
the Deceafed with fuch Circumftances of Malice as amount

to Murder, but the Relation of Servant &c. is not proved,

I have no fort of Doubt that on fich an Indi@ment the
Defendant may be found Guilty of Murder and Acquitted
of the Treafon. For Murder is included in every Charge of
Petit Trealon, Felonice, Proditorié 8 ex Mulitid precogita-
td MurDRAVIT,

Tur Treafon is a Circumitance of Aggravation of which
the Defendant may be Acquitted, and yet found Guilty of
the Subftantial Part of the Charge ; juft as a Man upon an
Indiétment of Murder may be Acquitted of That and found
Guilty of Manflaughter. ¢ Becaufe,” fay the Books, *Man-
¢ flaughter is included in the Charge of Murder.”

I will go one Step further, I offer it as My private Opi-
nion -which is fubmitted to the Judgment of the learned.
Put the Cafe that a Perfon is brought to his Trial upon an
Indi&tment for Petit Treafon, and that One Witnefs only
can be produced, or that the Profecutor is not furnithed
with any Evidence except the Depofitions taken before the
Coroner, ot Informations taken on Qath before Juttices of
the Peace purfuant to the Statutes ; and let it be fuppofed
that thofe Witnefles are living but unable to travel, or kepz
out of the way by the Procurement of the Defendant, What
is to be done in this Cafe ? is the Defendant to be Acquit-
ted of the whole Charge ? T think not. I think this Evi-
dence, though not fufficient to Conviét of Petit Treafon,
is {41 Admiflible Evidence, and proper to be left to the
Jnry as upon a Charge of Murder; and the Jury, if They

dare
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are fatisfied, may find the Defendant guilty of the Mur- CHAP.

der, and Acquit Him of the Treafon, for the Reafons juft  IX.

now gi‘VCIL 2. Hale 184,
Intereft Reipublice ne Maleficia remaneant impunia.

SECT. 5. A Wife or Servant joining with a Strariger in SECT.s.
the fame Murder may be charged in one Indi&ment, which
could not be if their Offences were not fubftantially the
Same ; and fuch Indi@ment concluding, that they Feloni-
cé, Proditorie & ex Malitid preecogitatd Murdraverun: is

good for both, Reddends fingula fingulis. Dalifor 16,
Cale.

SECT. 6. Avrerroirs Aeguit ot Attaint upon an SECT.s.
Indi@tment for Murder is a good Bar to an Indi@ément for 2. Hale 246.
Petit Treafon for the fame Fact, and fo ¢ converfo. 2 Int, 213,

SECT. 7. Tre 1. Edw. 6., which OQufteth Clergy in SECT.:.
the Cafe of Wilful Murder, extendeth to Petit Treafon and
Oufteth That likewife. Though Petit Treafon is not eo
Nomine «E%‘égétgd-, and notwithftanding the Statute refto-
reth Clergy to all Offences not therein enumerated which
were intitled to it before the 1. H. 8.} for Petit Treafon is
a Species of Murder. _

Lorp Hale is clearly of this Opinion, and putteth a 2 Hale 342.

Case which is not provided for by Either of the Ads of
#.8., and yet in his Judgment cometh within the 1, Edzw.
6. it is the Cafe of an Outlawry. And He faith, «In My
“ Opinion the Statute of 1. Edw. 6. taking away Clergy
<« from Perfons arraint as well as from Perfons convic? of
¢« Murder doth extend to Petit Treafon, which in Truth is
“ Murder., And confequently a Perfon outlawed of Petit
“Treafon, though not by the Statutes of the 23. or 2.
“ H. 8., yet by the Statute of Edw, 6. is exempt from Cler-
“ gy under the Name of Wilful Murder.”

TwuEe only ufe I make of this Paflage, for his Lordfhip
hath not here confidered All the Statutes touching Petit
Treafon with his ufual Accuracy, is to fhew that his Lord-
fhip confidered Petit Treafon meerly as a Species of Mur-
der. And whoever will read the Statute of the 12. H. 7.
cited underneath with any Attention will fee that the Le-

40 giflature
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giflature confidered it in no other Light than as an Aggra-
vated Murder.

Turre is another Cafe which I think is not provided
for by any of the Ads anteriour to that of Edw. 6., and
muift be wholly refolved into that A&, It is the Cafe of
Petit Treafon committed by a Perfon in Holy Orders. The
Statute of H, 7. is confined to Lay Perfons. The Words
are, If any Lay Perfon Murder &c.” The 23. H. 8. ex-
prefly excepteth Perfons in Holy Orders, wiz. of the Order
of Subdeacon or above. And the 25. H. 8. is evidently
confined to Perfons Indi¢ted and Arraigned according to
the Statute of the 23°. And therefore unlefs Petit Treafon
committed by a Perfon in Holy Orders is Oufted by the
1. Edw. 6. under the Name of Wilful Murder, it remain-
eth, for aught I fee, ftill intitled to Clergy.

SECT. 8. I know an Opinion hath been entertained by
fome learned Men, that Principals in Petit Treafon may be
Oufted of Clergy without fuppofing Petit Treafon to be
comprehended in the 1. Edw. 6. under the Denomination of
Wilful Murder. For They think that the whole A& of the
z5. H. 8. before cited is revived by the 5. and 6. Edw. 6.
according to the Opinion of Lord Coke in Powiter’s Cafe,
but that Opinion is Not well founded. Hale was Once of
the fame Opinion touching the Revival of the 25. H. 8. i
toto and Grounded himfelf on the Authority of Powlrer's
Cafe.* Who was denied his Clergy upon a Convi&ion for
the Wilful and Malicious Burning a Houfe at NVewmarker
whereby the greateft Part of the Town was confumed.

Bur in his Second Volume He refumeth the Confidera-
tion of that Cafe and totally rejeéting Coke’s Opinion touch-
ing the Revival of 25. H. 8. in zors, concludeth that No
part of that Act was Revived except the Claufe concerning
Felons convi@ed of Larceny in One County where the
Goods came into their Pofleflion by Robbery or Burglary
in Another. And refteth the Authority of Powlzer’s Cale
upon a much {afer bottom.

* See his Summary p. 232, to 235, and Hiftery 1. Vol 570. to 574,

I will
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I will for the Reader’s Satisfadtion ftate the feveral A@s
mentioned in Powlter’s Cafe as fhortly as I can, but fo as
to avoid Obfeurity,

Twue 23. f. 8, Oufted Clergy in certain Cafes therein
enumerated, among which the Offence Powlter ftood char-
ged with is One. This A& extended to Principals and Ac-
ceffaries Before the Fa&, being Convidted by Verdié? or
Confeffion. But did not reach the Cafe of Perfons Wilfully
ftanding Mute or Challenging Peremptorily above Twenty,
or refufing to Plead direétly to the Indiétment.

T'o Remedy this Defect the 25. A, 8. Oufteth fuch Of-
fenders ftanding Mute of Malice, or Challenging Perempto-
rily above Twenty, or refuling to Anfwer the Inditment,
in like manner as if they had pleaded Noz Guilty, and had
been found Guilty according to the Laws of the Land.

Traus far this Statute was meerly Auxiliary to the for-
mer : it barely provided for Cafes falling within the fame
Rule of Diftributive gui’cice, but omitted in the Former
Adt, probably through meer overfight.

It then proceedeth in the 3* Seétion to a Cafe of a
quite different Natyre and entirely New ; and Ena&eth
that Perfons coming to the Pofleflion of Goods by Robbe-
1y or Burglary in One County, and taken with the manner
in Another and there Indi@ed of Larceny, fhall be Quited
in the fame manner as if they had been Indicted of Rob-
bery or Burglary in the proper County: if it fhall appear
upon Examination that the Goods were Originally taken by
Robbery or Burglary.

Tue 1 of Edw. 6™ Oufted Clergy in certain Cafes
therein enumerated, and for the Moft part provided for b
the 23. H. 8. buz is torally Silent as 1o the Offence of Wilful
Burning of Houfes. And even with regard to the enume-
rated Offences, doth not extend to Acceflaries Before the
Fa&. And further Ena&teth, that, <« In &/ other Cafes of
“ Felony, all Perfons fhall have the Benefit of Clergy as
¢ They might have had before the 24™ Day of Apri/in the
¢ 1% Year of King Hen. the 8. which was the Day He
began His Reign.

WiLruL Bumning of Houfes therefore which had been
Oufted by the 23" and 25" of Hen. the 8™ was reftored to
Clergy by this Claufe. And fo were Acceflaries Before the
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coming to the Pofleflion of Goods by Robbery or Burgla~
ry in One County and Conviéted of Larceny of the fame
Goods in Another were likewife reftored to Clergy., And
from this Claufe and the A& next cited the Doubt in Pew/-
ter’s Cale arofe, .

Tue 5" and 6™ of Edw. the 6°, Reciting that the 23°
of H. 8. did Not extend to Perfons Committing Robbery
or Burglary in One County and taken with the Manner in
Another and there Indicted of Larceny; and Reciting allo
the Claufe in the 25” of Hen. the 8" already cited, which
had Qufted thofe Offenders : and further reciting the Ref-
toring Claufe in the 1 of Edw. the 6™ already cited, by
Reafon whereof, faith the A&, <« Many Perfons Commir-
“ting Robbery or Burglary in One County and flying into
“ Another and there taken with the Manner and Comvilied of
“ Larceny, had been admitted to their Clergy, to the grear
« Emboldening and Comforting of suc OFrENDERS,” there-
fore, for Redrefs thereof it is Enacted that the Statute of the
25 of H. the 8" ¢ touching the putting sucH OrFENDERS
“ from their Clergy, and every Article, Claufe, or Sentence
* contained in the fame concerning Clergy, fhall Tovcu-~
¢ ing sucH OrrFences ftand, remain, and be in full Strength
“and Virtue, as it did before the making the faid Statute
“of the 1** Year of the King.”

Tue Point laboured by Coke in Powlter's Cale is, that
this Statute revived the whole A& of the 25™ of Hen, the 8™,
And confequently, that Wilful Burning being named in the
1* Claufe among the Offences enumerated in the A& of
the 23* is Oufted, by the general Words Ewery Areicle,
Claufe, or Sentence contained in the fame, concerning Clergy.

OrHErs, and among them Lerd Hale, have been of
Opinion that General as the Words may feem to be, they
muft in the Conftruétion of the Statute, be reftrained to
that particular Mifchief, which from the Preamble appear-
eth to have been Singly in the Contemplation of the Le-
giflature, and for Redrefs wheresf the A& was profeffedly
made.

TrEev have likewife concluded from the firi&t Penning
of the Enadting Claufe itfelf that it extendeth only to fuch
Offenders, and fich Offences as are made the fpecial Objedts

of
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of it and for that Purpofe are named in the Preamble, that
is to Perfons Committing Robbery or Burglary in One
County and flying into Another and there Convifted of
Larceny. = _

Tur Statute of the 1 Edw, 6. did not, -as I before ob-
{erved, extend to Acceffaries before the Fa&, who frequent-
ly in a juft Eftimate of Things are more Criminal than the
Principals. To fupply this great Defect the 4" and 5% of
Ph. and Mary Oufteth thefe Acceflaries in Murder and the
other Offences enumerated in the 1 of Edw: the 6™ and

fome Others, and in the Enumeration of particulars nameth

the Offence of 7 ilful Burning of Hoxg/é:.' » -

Trze Operation of this A&, and what Influence it had
on Powlter's Cale will be prefently confidered, o

Lorv Hale in the Paffage I Jaft cited from Him faith
that the 23 H. 8. never was revived with regaid to the G-
fence of Wilful Burning, This Obfervation fuggefteth the
great Abfurdity of fuppofing the 25 H. 8. to have been
Revived 72 toto without Reviving the 23°. For Béth the
Adts, as far as concerneth this Point, are to be confidered
as forming one entire Syfltem of Police with regard to the
Offences which are made the Objeéts of them. The For-
mer extendeth to the Cafes which ordinarily Occur, Con-
wvittions by Verdiét or Confeffron. The Latter to fuch as very
feldom happen, and are omitted in the Former through
meer Over-fight, the Cafes of Sanding Mute &c. This being
the State of the Cafe, it is extremely difficult to conceive
that the Legiflature {hould {erioufly intend to Revive the
One iz rors without Reviving the Other; that They fhould
think of -Reviving a whole A&, Part of which is meerly
auxiliary to a Former, without Reviving That for the ef-
fe@uating of which the Other was made.

H 4 1 & having reje@ed the Notion of the Revival of the
25" H. 8. in toro addeth, < Therefore the Laft, and 7 rhink
“the fureff Anfwer to the Difficulty is, that the Statute of
“the 3* and 4™ PA. and M. taking away Clergy in all Ca-
“fes from Him that Malicioufly commandeth, hireth, or
¢ counfelleth the Wilful Burning, doth by neceffary Confe-

“ quence take away Clergy in All Cafes from the Principal
¢ Offender.”
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Tuts is the Bottom upon which He, upon full Confi~
deration of the Point, thinketh it may be fafely refted.
And, in truth, upon this Bottom, and Former Precedents,
which were caretully confulted, I think it was refted In
Powlter’s Cafe. For though Lord Coe in his Report of
that Cafe flrongly laboureth the Point of the Revival of
the 25™ H. 8. in toro, and faith zhe Court fo refolved - yet
it is very plain from his own Report of the Cafe, that
Others of the Judges, bow Many or Who He doth not fay,
did not concur with Him in that Opinion. But when He
mentioneth the Statute of PA. and M., as One Ground of
the Refolution, He faith, ¢ This was taken by Divers of
« the Juftices,” &y #hom or bow Many He doth not fay, to
“ be a good Interpretation by the whole Parliament of All
« the faid A@s concerning this Matter. For if the Princi-
¢ pal fhould have his Clergy, it would be Abfurd, and
¢t what was never {een in our Law, that Clergy thould be
« taken from the Acceflary before. And Secondly, it would
¢ be in vain to take away Clergy from the Acceffary, and
«¢ leave the Principal to have his Clergy. For if the Princi-
< pal hath his Clergy before Judgment, the Acceffary fhall
¢« not be Arraigned.”

Tuis Real%ning He faith had it's Weight with Divers
of the Judges: moft probably it was, together with the
conftant Pradice in like Cafes, the Principal Ground of the
Refolution in that Cafe. For if the Cafe of a Perfon plead-
ing to the Indi¢tment was not within the 25™ H. 8. but
ftood purely on the 23°, as undoubtedly it did, then the
bare Revival of the Statute of the 25*, fuppofing it to have
been Revived sz zofo, could not have afle@ted the Calc of
Powiter 5 for He pleaded Not Guilty, and was conviéted by
Verdift,

"L orp Coke admitteth that the 23° H. 8. is not Revived
by the 5" and 6. E. 6., Hale, as I before obferved, faith
the fame : but Coke, ftill prefuming that the 25™ is Revi-
ved i rote, {uppofeth that the Cafe of 2 Conviction by

Verdi& or Confeffion is within the Lette, of that A&. The

Words, as He cizeth them, are, « He” [the Perfon Stand-
ing Mute &c.] “fhall lofe the Benefit of Clergy, in like
<t 'manner as if He had dire@ly Pleaded erc, and thereup-

< on had been found Guilty, according to the Laws of the
«Land”
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“Land.” From this Claufe /o cired He concludeth that CHAP.
every Perfon Convitted by Verdi& or Confefion of any of 1X.
the Crimes mentioned in the A&, is Oufted of Clergy with-
out recurring to the A¢ of the 23°. '

A little more Caution in this Citation would have Over-
turned one Branch of his Lerdihip’s Conclufion, I mean
with regard to a Convi&ion upon a Confefien. For the &,
here thrown in covereth fome very Material Words which
the learned Reporter in Juftice to the Argument thould not
have funk. ‘The Words of the A& are, ¢ Shall lofe the Be-
“ nefit of Clergy in like manner as if He had dire@ly Plead-
“ed Notr Guivrty, and thereupon bad been found Guilty,
“ according- to the Laws of the Land.” 1Is here a fingle
Word that reacheth the Cale of a Confeflion? or can the
Claufe by confiruéion be made to reach it? quite the con-
trary. The learned Judge himfelf in the Page next before ..
admitteth, that had the 23° H. 8. been fo Worded #be Cafe
of @ Confeffion could nor bhave been brought within that AS.
By what Rule of Conftruction therefore is it brought with-
in This? - : .

A~ b with regard to the true Scope atid Intention of the
Statute, {urely it was not the Intent of it A%Zum agere; it
was not to Provide for the Cafes of Convi&ion by Verdiét
or Confeflion, which the 23* H. 8., then in full force, had
effeGually Provided for. The plain Intent was to Provide
for Cafes not Before Provided for, the Cafes of Standing
Mute &c, and none Other; as any ene may fee who will
confider the Nature of the A&, and read it with due At-
tention.

I was willing to enter fomewhat largely into the Point of
the Revival of the 25™ H, 8., though perhaps it hath led
Me a little too far from the Subjet I have been purfuing:
Becaufe a great deal of the Conf'uﬁon and Obfcurity which
hath been thrown over the Law touching Clergy, as it ftood
upon the Aéts of H. 8. and Edw. 6., hath arifen from con-
fidering the A& of the 25", and fometimes even the 23°
H. 8., as Revived; and from Blending them with the
Statutes of Edw, 6., as Parts of One Syftem of Law touch-
ing the Allowance or Non-Allowance of Clergy. .

I~ My Opinion Both the Aés were fuperfeded, as far as
concerned the Allowance or Non-Allowance of Clergy, by

4P 2 the
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the Reftoring Claufe in the 1" Edw. 6. already cited. *Tilt
the 5" and 6™ Edw. 6. in Pare, and for the Purpefe befire
mentioned, Revived that of the 25", and the Statute of Phi/,
and Mary put the Matter out of Doubt with regard to
Arfon. - h

. Tue Judgment in Powlter’s Cafe was founded in found
Senfe, and upon Legal Principles, though not upon Thofc
the learned Reporter hath chofen to found it upon.

. SECT. g, Frowu the Rules here laid down with what
hath been offered by way of Illuftration of them, it appear-
eth that the Law confidereth the Offences of Murder and
Petit Treafon as fubflantially the Same Offence, differing
only in Degree. 'The Latter aggravated by the Allegiance,
however Low, which the Murderer owed to the Deceafed.
And in confequence of that Circumftance of Aggravation,
and of that Alone, the Judgment upon a Convi€ion is more
grievous in One Cale, than in the Other. Though in com-
mon Praétice no material Difference is made in the manner
of the Execution, unlefs in fome very {pecial Cafes.

I remember 2 Woman* for the Murder of her Hufband
under Circumitances of high and uncommon Aggravation
literally Burnz Alive. And we are told that in a Cafe of Pe-
tit Treafon the Prifoner was &y Order of the Court Drawn
immediately after Sentence from Wefiminfler-Hall to Tj-
burn without the poor Comfort of an Hurdle, or any other
Thing to keep his Head and Body from the Ground. This
Severity the Judgment 70 ée Draun formerly imported ;
though now Drawn upon an Hurdle is become Part of the
Judgment in all Cafes of Treafon.

SECT. 1r0. THzRrE are, it muft be admitted, fome In-
ftances in which the Law maketh a wide Difference be-
tween Petit Treafon and Murder, with regard to the Trial
and Method of Convi@ion. But that Difference is not
founded in the different Nature of the Offences, but upon
meer pofitive Inftitutions,

T're Statute of the 22. H. 8. c. 14. reduced the Perem-
ptory Challenge in the Cafe of Petit Treafon to 20, The

. * Catharine Hayes. Convidted at the Old Bayly in April 1716.
28.



OF HOMICIDE

337

28. Edw. 3. c. 13., which extended to Petit Treafon, in- CHAP,

troduced the Trial per Medictatem Linguz. Both thefe Sta-
tutes were virtually Repealed by the 1. and 2. P4, and M.
¢. 10. which provideth that iz a// Cafes of Treafon the Trial
{hall be according to the Courfe and Order of the Com-
mon-Law. This reftored the Peremptory Challenge of 33.

THE 1. Edw, 6. c. 12, exprefly requireth two Witnefles
upon the Indi@ment and at the Trial, as well in the Cafe
of Petit as High Treafon; and the g. and 6. Edw. 6. ¢, 11.
by general Words extending to All Treafons, requireth that
the Witnefles, if /fving, fhall be examined in Perfon upon
the T'rial in open Court. Thefe Statutes are ftill in Force.
And although fome Improvements have been made by the
Statute of King #illiam, yet as that Statute extendetz on-
ly to the feveral Species o High Treafon therein provided
for, the Cafe of Petit Treafon {tandeth Solely on Thofe of
Edw. 6,

Ur o the Foot of the 5. and 6. Edw. 6. Depofitions of
Witnefles taken by the Coroner, or Informations taken be-
fore Juftices of the Peace, and certified to the Goal Deli-
very purfuant to the Statute, are not Evidence whereon 20
ground a Convi&tion for Petit Treafon, if the Party be liv-
g, though unable to travel or kept out of the Way by the
Prifoner or by his Procurement.

Tuese I conceive are the only Inftances wherein the
Law maketh a Difference between the Cafes of Petit Trea-
fon and Murder. And this Difference is plainly matter of
pofitive Inflitution, and doth not arife out of the Different
nature of the Offences.

END OF THE DISCOURSE
ON HOMICIDE,

$Q
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CHAP.

VIIL

SECT, 1.

SECT. 2.

DISCOURSE IL

fore confine Myfelf to the Circumftances importing Pre-
penfed Malice which have not already fallen in my way.
Though I fear the Nature of my Subject, complicated as jt
is, will betray Me into {fome little Repetition, which I will
avoid as much as poflible.

Tue grofler Inftances of Wilful Murder, und where the
Malignity of the Heart, the Ma/itia 1 have already expluin-
ed, is apparent, need not to be mentioned in a Difcourfe
of this kind. The Cafes upon which Doubts have arifen,
or which may be the Subjeét of future Litigation, are on-

ly proper to be mentioned ; and to Such I fhall confine
Myfelf.

SECT. 1. SomerHING hath been faid briefly under
the Head of Homicide in Advancement of Juftice, touch-
ing the Killing of Officers in the Execution of their Of-
fices, and of other Perfons having Authority to Arreft or
Imprifon, or aéting under Colour of fuch Avthority. But
this being a Matter in which the Juftice of the Kingdom is
deeply concerned, I will now fubmit to Confideration My
Thoughts upon that Subje& more at large.

MinisTERs of Juftice while in the Execution of their
Offices are under the peculiar Proteétion of the Law. This
{pecial Protection is founded in great Wifdom and Equity,
and in every Principle of Political Juftice. For without it
the Publick Tranquility cannot poffibly be maintained, or
private Property fecured; nor in the ordinary Courfe of
Things will Offenders of any kind be amefnable to Juftice.
And for thefe Reafons the Killing of Officers {o employed
hath been deemed Murder of Malice Prepenfe, as being an
Qutrage wilfully committed in Defiance of the Juitice of
the Kingdom; the ftrongeft Indication poffible of the Ma-
lirig, the Malignity of Heart which I have already ftated
and explained.

SECT. 2. Turs Rule is not confined to the Inftant
the Officer is upon the Spot, and at the Scene of Adtion,
engaged in the Bufinefs which brought Him thither; for
He 1s under the fame Prote@ion of the Law Euwde, Mo-
rando, & Redeunds. And theretore if He cometh to do his
Ofhce, and meeting with great Oppofition retireth, and in

the



