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1{Judge, someone would defend, and
1| others would complain of, his appoint-
1 | ment. It wonld be said that it was an
3 | unconstitutional conrse to meke such an
. | attack on the appointment; and then
¢ { the House would have to resort to the
1 | passing of an abstract Resolution, that
- | in future Judges should not be agpointad
£ by arepresentative body. The hon. and
r{learned Member for West Staffordshire
y | said the Crown had the power of ex-
cluding the Recorder, the Common
Serjeant, and the Aldermen from the
Commission.

Mz. STAVELEY HILL : What I eaid
was that the Crown would, under the
Act, be within its right in issuing the
. | Commission to them, or any of them.,
1|  8m HENRY JAMES : The words of
the Btatute were specific—that these
'|Judges, including the Recorder, the
»| Common Berjeant, and the Aldermen,
should form the Court. The House
- | could not attack the City of London, but
. { they could attack the legislation by which
.| that state of things was brought about.
.| Though that legislation proceeded from
a Liberal Government, he- could not he
accused of inconsistency in attacking it.

Masor NOLAN did not think it was
opportune, juet efter a Member of the

onge had beer appointed to & J udge-
ship hy a re ntative body, to bring -
forward this Motion, which loocked very
like a. Party move. He thought that

opular control in the appointment of
udges should be a:tam‘ﬁad inatead of
being diminished.

Queation put.

The House divided :—Ayes 57; Noes
102: Majority 45.—(Div. List, No. 131.)

Words added,

Main Question, as amended, put.

ZResolved, That the privilege of elocting the
t:iicial officers of the Corporation of the City of

ndon, veated in that Corporation, having been
expreasly approved by the Royal Commissienera
appointed in 1854, thiz ‘House is of opinion that
no circumstances have since transpired which
call for the interferenco of Parliament.

|

"*CRIMINAL CODE (INDICTABLE OF-
FENCES) BILL.

LEAYE, FIRST READING.

Tne ATTORNEY GENERAL %
or

Jorw HoLxER), on rising to move
lﬁmh )in a Bill to establish a
Code of Ingictable Offencer and the
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Procedure relating thereto, said: Y
should have preferred bringing on this
subject at an earlier hour, but, owing to
the state of Public Business, I was afraid
that if T did not take advantage of the
present opportunity of doing so, I should
not easily find ancther. The Govern.
ment have for long been fully impressed
with the sdvantages which would acerue
from a thorough condeneation and sim-
plifieation of the law. In recent years
wmeny Btatutes consolidating Acte of Par-
liament upon various subjects have been
prepared and passed; but, up te this
time in England, no serious effort has
beon made to completely codify any
branch of the law. Codification has,
however, been resorted to in other Domi-
nicns of Her Majesty; and notably in
Tadia, whore, some years aio, a penal
code was enacted which has been found
of the greatest use, and has given uni-
versal satisfaction, The success of this
penal code was, to a great extent, due
to the labours of a very learned jurist
and sound practical lawyer, who was
formerly the legal member of the Coun-
¢il of India. allude to Sir James
Stephen—a nams well-known to all who
- take an interest in the law, or in the
hilosophical literature of the country.
hen the Indian Penal Code had been
gmed and brought into operation, Bir
amos Stephen left India, and returned
to Eogland. After his return, he con-
tinued to devote himself to the improve-
ment of the law—his favourite study—-
and, afterlongand patientlabour, he pro-
duced a work whic]i'x
roceived with approbation by all who
have to do with the administration of
justice. I mean his Digest of the Ori-
minal LZaw. When this work appearcd,
it was drewn to the attention of the
Government; and it was—I may eay,
without ueing any exaggerated lan-
guage—hniled with the greatest satis-
fection ; because it demonstrated the
possibility of reducing, at all ovents,
one most complicated branch of the law
1 mean the criminal law—into not
ouly & rcasonable, but an exceedingly
narrow compass, and of rendering it
casy of comprehension and porfoctly
intelligible. -The work to which I have
alluded is simply o statement of the
existing law in a number of well-
arranged and lucidly expressed soctions,
and it would of iteelf serve, with little
alteration, for a code, if the law, as it at

fMay 14, 1878)

has, I believe, been | i

(Indictabls Offnces) Bill. 1938

resont oxists, wers altogether satis-
actory ; but such is not the case, That
portion of the law with which this work
of 8ir James Stephca deals needs not
only condensation and eimplification,
but, in many particulars, needs con-
giderable amendment, Immediately the
Digest of the Criminal Law was ¥ub-
lished, it came under the attention of the
Lord Chancellor and the Law Officers of
the Crown, and it was at once perceived
that this work formed an exceHent pre-
paration for the codification of that por-
tion of the law embraced in it; snd it
was obvious that the publication of the
work, and the fact that the learned
anthor of it was willing, naey, most
anxious to continue his Iabours, and to
render every assistance in his power in
carrying into effect any scheme of codi-
fication that might be determined upon,
afforded to the Government an excellent
opportunity of making a commence-
ment in- the codification of the low, of
which they certainly would be unwise
not to avail themselves. Codification
was recognized as moat desirable, but it
way clear that the whole law could not
be codified at once. A commencement
must necessarily be made with some
branch or section of the law. Itssemed
to be more essential to condense, to
simplify. to explain, and smend—for
codification means condensation, eimpli-
fication, explanation, and amendment—
the criminal law rather than any other
branch; because the criminal law ia

D L5 W
more, 1018

part o1 tne 1AW seemed moro
suscepiible of codification than any
other, and the way to its codification

had already been paved by the work to
which I have referred. The Gevern-
meat, therefors, speedily came to the re-
solution to take advantage of the oppor-
tunity—I think I may call it the rare
opportunity—which presented itself, and
boFdJyto attompt the codification of the
criminal law, or, et all events, of a very
considerable portion of it. They, ac-
cordingly, took Sir James Stephen into
their couneils, and in the result confided
to him the task of preparing the Bill by
which they designed to accomplish their
object—the Bill which I have now the
hooour to ask the leave of the House to
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., 8llow me to intreduce. In the prepara-
tion of this Bill, 8ir James Stephen has,
of course, had all the assistance the
Government have been able to place at
his.disposal. He has received, during
the course of his labours, su i0ns
from the I.ord Chaneellor, the Law
Offlcers, and the eminent draftamen who
usually prepare the Government mea-
sures ; but it is only right and fair to
say that the great bulk of the labour of
preparing the code which the Bill con-
tains has fallen upon Bir James. Hoe
is, in faot, the originetor and the author
of the work, and to him, mainly,
at all eovents—if the Bill mests, as
I hope it will meet, with acceptance
and approval in this House and in
the country—the credit of the measure
‘will be justly due. Having made these
Freliminary obsorvations, I will ask
eave to draw the attention of the
House a little more particularly to the
measure I propose to introduce. This
mepsurs is, no doubt, to a great extent,
» tontative one, and a measure of this
sort must necessarily be so. It is an
expariment to a considerable degres,
and, being an experiment, it has not
been thought right to make it of too
ambitious a nature. This code has,
accordingly, been confined to & portion of
the criminal law—that is to say, that
portion whioch relates to indictable
offences. -When the Bill is laid before
the House, itiwill bs found to contain a
statement of the persons who are to be
regarded as parties to the commission of
such offences; of _fha g atenrag

Whl.ch forms axes
tho COMMIN O ACLA J&h ioh () 0
otharwise coun fmicnes; & minute

and careiul debnition of the various in-
dictable offences known to our law—or,
at all events, of such of them as are
ordinarily considered to fall within the
category of crimes; a statement of the
punishments which may be inflicted on
those who cormit such offences. And
to all this is added a complete code of
procedure which is fo be adopted for
the purpese of bringing those who per-

etrate crimes {o justice, and of subject-
ing them to the punishment due to their
misdeeds. I daresay, perhapa, hon.
Members may ask why the code has
been confined to indictable offences, and
why it deoes not include offences punish-
able on pummary conviction ? If auch
a question is asked, I shall answer, in &ll

The Attorney General
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candour, that the code has been confined
to indictable offences, aud has not been
extended to cases punishable on sum-
mary conviction, not because the desir-
ability of codifying the law relating-to
them is not recognized, but because, if
wo were to include those offences in the
present code, the labour of passing tho
measure through Parliament would be
too vast and overwhelming, aund the
result would be that our endeavours fo
msake a beginning of codification would
probably prove unsuccessful, There is
a clear and well-marked dividing line
between indictable offences and these

unighable upon summary conviction.
ff weo gplit our subject into twe parts, we
may be able to grapple with one of
them. We propose to grapple with in-
dictable offances; and, if our exertions
gre not in vain, and we are able to pro-
duce and pasa into law 8 measure that
meseta witE the approval of the country
on thissubject, then we shall not hoesitate,
on a future occasion, with a bold and
confident front and a good heart, 'to
approach Parliament, and subm#t a
scheme for the codification of that part
of the criminal law which, at present,
in this Bill we do not propose to touch. .
1 have described the measure which I
aslk leave to introduce as ¢ & code of in-
dietable offences;” but it is necessary
that thiz expression should not be mis-
underetood, and that its generality
should receive at the outset some quali-
fication. The measure is & code of all
such offences as are ordinarily regarded
a8 crimes; but there are instances of
indictable offences created by ActsofPar-
liament upon various subjects, as sanc-
tionaforthespecial provisionsof such Aots,
which have not been inserted, becauso
it would not be possible to make them
thoroughly intelligible, and to denl with
them completely, without re-enacting in
extonae in the code the provisions of the
Statutes which have croated thoso
offences, or rendering it necossary for
thoss who use the code to make constant
reference to the BStatutes themsclves.
Now, it is cbvious that if the provieions
of auch Btatutes aa I have referred to
had to be introduced into this Bill, the
bulk of tho measure would be swollon
to an enormous and unwieldysize, which
would greatly diminish ita value ; and,
if the reader of the code were under the
necessity, in order to understand its pro-
visions, of repentedly roferring to othor
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Acta of Parliament, instead of his per-
lexity and em ent in endeavour-
ing to discéver and apply the law bein
removed or greatly diminished, it woulg
bo rather aggravated and increased.
Furthermore, there are to be found in
some Acts of Parliament enactments
which provide that acts which, asa rule,
tho Statutes treat sa comstituting sum-
mary offences merely, shall, under certain
circumstances, be offerces of a more
gerious character, and subject those who
commit them to indictment. To render,
“however, these enactmenta intelligible,
it would be necessary to set forth all the
rovieions relating, not only to the ip-
Rictablo offences, but also to those
punishable on summary conviction. If
this were done, we should he departing
from the rule we havelaid down for our
guidance—that is to-say, to make this
Bill a code of indictable offences, and in-
dictable offences only, and we ehould be
creating, et all events, an appearance
of confusion. For this purpose, it has
beon determined, also, to omit from the
Bill the indictable offences to which ¥
liave just referred. After the explana-
tion I have just given, hon. Members
will sen that, although the measure ie
deecribed as a cade of indictable offences,
it will not upon investigation be found
to include every crime of this nature
which may ba discovered in the Btatute
Baok; but, as I have said, all offences
which are ordinarily considered crimes
will be found dealt with in its pages.
And I venture to say that-if the mea-
sure 1 proposs to introduce becomes law,
Judges and magistrates engaged in the
administration of the criminal law will
very rarely bo called upon to consult
any other Btdtute or text-bock than the
code which this measure will contain.
Now, the code not only condenses and
consolidates the law, but in sevoral
rospects it pltersit. I deem it essential
that I should at once explain to the
House what the principal alterations are.
I will not attempt, on the present occa-
sion, to deseribe all the amendments;
but I will deal with those which are
most prominent. The first important
alteration is the abolition of the distine-
tion between felony and misdemeanour,
and the substitution for those terms of
the expression ‘' indiotable offences.” It
does not seom to us to be necessary to
keep up the antiquated distinction be-
tween felonios and misdemeanours. In

{Max 14, 1878)
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old times misdemeancura were not only
regarded as offences of a trivial and un-
importent character as compared with
folonies, which generally involved the
penalty of death, but the misdemea-
nours then knowu to the law were really
comparatively trivial and unimportaut.
When this was the case, thers might
be some semblance of reason for the
law providing that differentconsoquences
should be entailed by one species of
erimes from those which flowed from
another. In latertimes, however, it can-
not be said that the misdemeanoura
which are to be found in our Btatute
Books, in respect of which punishment
is inflicted on those commitiing them,
are oither trivial or unimportant. Somo
of the most serious offences known to
the law, and punished with great
soverity, are misdemeancurs; and, in
order that I may illustrate it, I will
draw the attention of the House to a
fow examples. Perjury, which some-
times involves a cnl‘})ability almost as
great an that of murder, us in the case
of a man who falsely awears that
another man has committed some crime
for which he may be capitally punished ;
conspiracy to murder, misappropriation
by agents, obtaining money by falso
pretences, and several other crimos of
the same character, are instances. These
are certainly crimes as aggravated and
pernicious in charactor as many felonics
—~-for example, embezzlement, theft,
bigamy, larceny by bailees, and so ou.
I do not say that there is no distinction
between the sets of crimes I have enu-
merated; but I do not see why you
ghould treat one class as a miedo-
meanour and anotheraza felony. There-
fore, I submit that as grounds exist at
tho present time for making distinetions
botween misdemeanours and folonies,
on account of the minor character of
the former, and, as most of the dis-
tinctions which formerly did exist be-
tweon the two classes of crimes—for
example, forfeiture waa incurred in
folony and not in misdemeanour—have
been swept away by legisiation, thero
appears to be no sufficient reason why
any of the differences which still re-
main should be preserved. Accordingly,
it has been determined to put an end to
them by the prosent measure, and thia
determination will be found to have been
carried out. The removael of the dis-
tinction boetween felonies and misdo-
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< meanoura is important, if, for no other
renson, because it enables us early to
adopt a uniform system of procedure, aa
I shall- pndeavour somewhat more fully
to point out when I come to that portion
of the measure which deals with proce-
dure. The next alteration in the law
which the code effects relates tothe per-
sons by whom crimes are committed.
At prosent, in felonies, those who incite
and persuade to the commission of crimes
mre called acoessories before the fuct,
and, in some respeits, are treated some-
what differently from those who actually
take part in the perpetration of the
offence, In treason, howsver, there are
no accessories, nor are there in misde-
meancure, and the law givea this strange
reason for the exception—

" That thore are no accessorios in treason, be-
causs the crime is too sericus; and none in
misdemeanour, because misdemesnours are sup-
poudta.to be of too little importance for refine-
mm 17

The whole doctrine as to accessories
before the factis, nodoubt, a refinement,
and those who have prepared this Bill
consider that subtleties and refinements
in criminal law are very objection-
able, and we wish to ebolich this ons;
and, therefore, we propose to call those
who incite others to erime and those
who absolutely commit crimes by the
samo ugly names, and to treat them
exactly alike. - Another important alte-
ration which is worked by the code has
-relation to punishments. Wo desire
that the punishment in all cases should
be made proportionate to the guilt of
the offender, and ehould be fixed, upon
some reasonable and intelligible prin-
ciple. There used to be, formerly, a
great number of enastments which pro-
vided that for certain offences persons
should be sentenced o not more than a
given, that is tosay, a mazimum punish-
ment, and to not less than a given, that
is to say, a minimum punishment
Minimum puuishments were a great
ovil, and I am happy to say that these
punishments have been to 8 very con-
siderable extent set aside by recent
legislation ; and now a very large discre-
tion is confided to Judges, and they are
enaoled, upon their view of the circum-
stances, to mitigate the punishment al-
most to any extent, think that is
right. B8till, although great service has
been effected by the sweeping away
of minimum punishments, our Statute

Ths Attorney General
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Book remains disgraced by an enormous
varisty of maximum punishments, fixed
apparently without any particular regard
to the gravity of the oﬁ'encaa in respect
to which they are imposed es compared
with others. For example, threats to
murder, consPira.cias to murder, ad-
ministering poison with intent to harm,
are punishable with & maximum punish-
ment of 10 years’ penal servitude;
while throwing explosives at a ahip or
house, stealing an heiress, maiming
cattle, cuttingshop binds, are offences
punishable by a maximum punishment
of 14 years’ penal servitude. Is there,
however, any reason or sense in this
distinction ? I submit there is not, and
that all theee crimes ought to subject
those who commit them to the same
maximum punishment. I have only
apecified a fow instanoes, as illustrations,
to make my meaning clear, It would
be very easy to pick out numbers of
other examples, which would equally
domounstrate the uneven and unequal
character of maximum punishments af
E_resent appropriated to various crimes.
ow, the variety of maximum punish-
menta is an evil, because it produce:
embarrassment and confusion and un-
certainty, and an appearance of injus-
tice, if not injustice 1tself. Moreover,
it neceasitates & vagt increase in the bulk
of the enactments by which offences
have to be Erovidod for. The number,
then, cr, I should rather eay, the variety
of maximum punishments has, there-
fore, bean greatly diminished ; and, by
this dimioution, the framers of the
criminal code have been enabled to effect
what, I think, hon. Members, when
their attention is called to it, will con-
sider an extraordinary amount of con-
densation. It has been thought right,
#leo, in the case of stealing and other
frauds provided for by the code, undor
the head of theft, in apportioning the
maximum puaishments, not only to have
regard to the nature of the thing stolen
or obtained, the position of the porson
committing the offence, the place whero
the crima 1s committed, and the manner
of committing such erime, but also to
the value of the property obtained by
the offender. I think the House will
agreo that this is only reasonable. Why
should a man, who ruins hundreds by
opening & fictitious bank, eor ﬂoa.t.i_ng [
company to work a sham mins, be liable
only to the maximum punishmont which
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. may be inflicted on a , hungry
wretch, who steals & loa.ﬂ. Again, the

opportunity has been seized for placing
the law with respect to cumulative
noishments upon & more satisfactory
Eaais than that upon which it at present
standa. At present, if a man hes com-
mitted several offences, he may be
punished for each with the amount of
punishment appropriated to it, such
punishment to begin when the previous
sentence has expired. The effect of
this is’ that a men may sometimes be
sentenced to four, aix, eight, or 10 years’
imprisonment with bour—sen-
tencos which those who are asquainted
with prison discipline will tell you ars
slmost greater than human nature can
endure. Provision is b:ﬁm.da fin the mg}:
to prevent the ?om ility of any su
senlt)enm being for the future mJ;)osod
The next amendment in the code to
which I will call attention—and I think
I shall be considersd justified in calling
it an amendment—is the omission from
the definitions of offences comprised in
it of all mention of malice, of all use of
that word, or any of its derivatives,
This omission has been decided on, be-
causo the legal and Eopular gensos of
malice are irreconcilably different, and
all the efforts of Judges are frequently
unavailing to mako juries understand
and appreciate this difference. The
legal meaning of this word ‘malice ™
may be said to be * wilful illegality of
conduct ;** but it is obvious that ille.
gality of conduct may be the result of
motives which are almost praiseworthy.
It may be the result of anger, perhaps
woll grounded, of just indigmation, oz
oven of pity. If the illegality of eon-
duct complained of is the result of those
motives, the jury cannot undorstand the
explanation given; because the popular
notion of malice is “ill-will towards
some particular person or persons, and
ill-will which it is immoral to feel."
In the lay mind the idea of malice is ox-
cluded if the ill-will is such as circum-
stances may not only reasonably en-
gender but morally justify. This word
“malice ”’ is largely used in our existing
criminal law ; but it is 8 word which is
full of danger, aud the source of infinite
confusion and difficulty. It has heen
deemed right to avoid its use altogether
in the code, and, where necessary, to
subsatitute for it words which convey the
full legal explanation which the Court
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would have put upon the word malice,
had it been employed. That is a great
simplification, and will be found of great
use in the administration of the law. 1
now come to some alterations of con-
siderablo moment in Part V. of the
code—that is, that part which relates to
offonces against the person. Undor this
head is to be found homicide, which, of
courss, includes murder. "With regard
to murder, we have ventured to make
two radical changes in the law. First,
wo have abolished what I will call con-
structive murders—such as howmicides,
which are declared to be murders by.
reason of the existence, not of actual
malice in the mind of the offender, but
malice which is presumed by the law;
second, we have endeavoured to place
the doectrine of provocation upen a
simpler and more intelligible footing,
In order that I may make myself clear
on thess points, let me axp{:.in what
I mean by constructive murder. I
use this expression, which I acknow--
ledge is inaccurate, for the sake of
brevity. At present, if a man is en.
fu ol in committing a felony, and he
ills anyome, he is guilty of murder,
although the killing might bo accidental,
and the offender may not have had the
intention of inflicting even the elightest
harm, For example, if & man endea-
vouring to break into a house were to
Euah open a shutter, and the bar which
ad served ns its fastening were to fall
on the head of eome person inside and
kill him, the burglar would be guilty of
murder, Again, to use a common illus.
tration, if & man were to shoot at a
barndoor fowl, intending to steal the
body, and should aocidentally hit some
ono hard by and kill him, the intended
fowl-stealer would be guilty of murder.
Bo, according to the present law, if a
man resisting an officer of justice in the
execution of his duty occasions his
death biy tripping him up and causing
him to {all on his head on the curbstone,
he will have committed murder. Now,
I think the Iouse will agree with me
that such acta as I have doscribed do not
fall within the category of murders,
and, though known as murdors, they
are merely murders by construction of
law. It seems to mo thot murdoer by
conatruction of law is a disgraco to the
juridical system of the country, and
should no longer be retained, A man
who was found endeavouring to break
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.into a house should be iried for the
crime he intended to commit. Bo the
fowl-stenler should be tried for that
offence. . And 8 man struggling with a
policeman should be charged with re.
sisting the police in the execution of
their duty. To call those acts, which
were done without the slightest intention
to kill, murder, is monatrous, I would
maintain that no one should be pro-
nounced guilty of the atrocious crime of
murder—a ¢rime which, if it is brought
home to a man, subjects him to the
appalling punishment of an ignominious
.death—unlesa he has deliberately in-
tended to take away life, or to inflict
gﬁevous bodily harm, or he has deli-
erately done an act likely in itself to
cause death or grievoua bodily harm,
and has by such act death,
having at the time a.stolid indifference
whether such result would follow the
commission of his aot or not. In the
instance I have alluded to, of a man
doing an act with the intention of killin,

or oa griovous bodily harm, an
thereby destroying s fellow-creature,
I think all will agres that he ought

to be convicted of murder; and I think
moset hon. Members will also admit that
the man who takes away life by an act
likely to cause death or grievous bodily
harm—for example, by explodixig a

&

" barrel of gunpowder undernes

crowded room, umﬁ regardless of what

the oconsequences his aoct may be
-—ghould be treated as having per-
petrated this heinous crime; gut I

submit, with confidence, that no sots
which in atrocity fall short of these
should be considered murder. Aococord-
ingly, the oode sweeps awny all con-
structive murders, and pronounces the
man to be alons ﬁu.llg of this terrible
orime who causes death by such acts as
I have described, involving the intention
or the ntter indifference to results which
1 have indicated. The second material
alteration in the law of murder is upon
the subject of provocation. As the f’:w
stands, and as I submit it ought to stand,
if a man slays another under eircum-
stanoes of great provocation, the crime
is reduced from murder to manslaughter.
The provocation does not entirely exouse
the act, but it takes away from it the
glement of malignity. The question,
however, arises, what are the circum-
stances which amount to provocation ?
The rules of the existing law on this
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subject are not ms perspicuous and as
reasonable as they might be. At presont,
it is, at all.events, doubtful whether,
with one or two exceptions, any insulta,

however gross and shameful, if not ao-
compani l;ﬂviolence or the threat of
violence, will amount to provocation,

although & mere alap in the face might,
It is proposed to make the doctrine of
provocation more certain and more in
sccordance with reason, by enacting
that— .
“Any wrongful act or omission of such a
nﬂnn{l to beadmﬁmth 'e%t t:! dte]'lprive an orc%inal
oV ars L: ] wor ol soeli-
Wﬂmﬁdmb&pmvwlﬁm." e
If there is such an ect as a jury will
consider sufficient to deprive & man
against whom the act is committed of
the power of self-control, that shall be
considered a sufficient provocation. In
addition to the two alterations in the
law relating to homicide which I have
mentioned, there are two other changes
which have been introduced into the
codo, and to which I think I ought to
rovert, Jn the first place, it is provided
that if a woman kills her child—born
alive—by an injury inflicted during the
birth of the child, or immediately after-
wards, but at a time when, owing to
distress of mind and agony of body,
she is in such a state as not to have
complete self-control, although her con-
dition may not amount to a state of in-
sanity, it shall be open to the jury to
find inst her a vordict of man-
nlaughter, instead of the more dreadft_ll
vordict of murder, FPraotically, this
provision will not diminish the severity
aid in
bringing offenders to justice. It is well
known that the law is, in fact, unable to
spoure the punishment of such offences
aa I have alluded to, for a jury will not
convict the offenders. I do not saythoy
are wrong, but the consequence is that
this class of crime either escapes punish-
ment aitogether, or is put in the same
category as concealment of birth, and ia
visited with & punishment of very inade-
quate severity, It seems only reason-
able that thia Assembly of men, who,
when legislating for moun, are often
willing to show great indulgence for
human weakness, should view with
merciful consideration the condition of
poor fallen women, and provide that the
act of & woman who consigns to death a
creature that can scarcely be said to have
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lived, in-a moment of nervous execite-
mont, perhaps burning shame and in-
tense mental and bodily anguish, shall
not necessarily be regarded as the awful
erime of murder. I own the provision

" of the cods to which I bave just alluded

t

may be open to the objection of not
being thoroughly logical ; but if it is our
lot to be obliged to choose between
morey and logie, let us not hesitate to

ivo pur votes in favour of the former,

gain, under thé present law, it is no
offence to cause the déath of an infant—
T must use this word for want of one
more expressive—that has not been
thoroughly born alive-~that is, in whose
system o complete and separate cir-
culation has not been eet up, becauss
such child is not by the law considered
as & human being, The result of this
doctrine is, that if, during the courss of
birth, the mother or nurse, or any bye-
stander deliberately inflicts & wound or
other injury upon the child which is
being born, and which prevents its
being born alive into the world, slthough
such inj is inflicted with the most
wicked and evil intention and motive it
is possible to conceive, not orly has no
murder been ecommitted, but no offence
whatsoover punishable under the law
by oven the mildest sentence. I beligve

. such a state of thelaw is disereditable

. rights of property.

and mischisvous. The code provides a
remedy, and enacts that auchinjury which
would, had it been inflicted on & child
complstely born alive, have been murder,
shall not {)a murder in deed, but still a
most serious offence, and render the per-
petrator liable to the maximum punish-
ment of pensal servitude for life. I now
come to Part VI. of the Code—the part
which relates te offences against the
TUnder this head
falls the law of larceny, or theft.
think it will be found that the code, if it
does not work any thorough and radical
change in the existing law of larceny,
and offences cognate to larceny, never-
theless places such law upon a basia
supported by intelligible principles, sys-
tematizea and simplifies it, and malkes if
very casy to comfrehend. This branch
of the criminal law is at present in a
state of most bewildering confusion. It
ahounds in distinctions without real dif-
forences, and in refinements and subtle-
ties which I consider a reproach even fo
a system of judicature established in a
barbarous age, and which lead to nothing
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but uncertainty and embarrassment, and
the frustration of justice,  We do away
with all subtleties, and deal with all the
cages to be found in booke. TLet me ex-
plain. The existing law of larceny con-
sists——(1.} Of rules of the common law
which, as applied to present times, are
irrational ruBas. (2.) Of exceptiona to
thoss irrational rules, and of further ex-
ceptions founded upon these axcﬂom.
(8.) With regard to the punishments
imposed for these offences, of many cruel
enectments which still exist, and of ves.
tiges and modifications of many more
excoedingly eruel and monstrous enact-
ments which have been ewept away. By
the common law, many things were not
the subject of larceny—namely, a great
number of animals, all choses in setion,
and therefore a variety of documents,
land, and things growing out of the land
or appertaining to it. Then, again, by
the common Iaw, to constitute larceny
or theft, it was necessary that there -
should be a wrongful taking-—-some-*
thing, in fact, in the nature of & tres-.
pass. With respect to punishment by
the common law, larceny, as a rule,
was a capital offence; but the offender
was anf.it?ed to the benefit of clerg{. It
may be that these provisions of the
common law were apﬁropria.te to the
state of society several centuries ago;
but it is obvious that they have long
ceased to be applicable to the condition
of the country in medern times. Urfor.
tunately, instead of removing theso rules
altogether, end replacing them by others
of & more rational character, the course
the Legislature has pursued hitherto has
heen to engraft exceptions upon them,
and, when necessity seemed to dictate,
excoptions upon exceptions, until at
length a state of confusion has arisen

I|scarcely paralleled in the histery of

chaos. In the first place, numbers of
exceptional enactments have rendered
various kinds of property the subject-
matter of larceny which were not so at
common law. Again, the rule that there
must be a taking amounting to a troes-
pass has been set aside in effect, some-
times by legal fictions which have boon
invented for the purpose, and sometimes
by positive enactments, in cases where
lagal fictions were inapplicable. Then,

.ag to the punishment inflicted for theft,

the common law, which made it a clorgy-
able crime, was at one time deemed
too lenient, and Statutes were passed
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-subjecting the offender in almost every
case of gtealing to the penalty of death;
but, after a time, this terrible severity
roduded & recoil in the feelings of man-
Eind, and various fresh Statutes were
passed miti atinf- the punishment in
cases of theft and frand, but mit.iga.ting
it inadequately, and upon no definite an
intelligible principle. I think I have
said enough to show that, owing to the
causes I have mentioned, the law of
larceny has beer brought into a state of
deplorable entanglement, which is cer-
tainly anything but creditable to the
judicial system of & civilized community.
he whole subject is dealt with in a
thoroughly effectual manner in n fow
sections og the 6th chapter of the code.
The irrational common.law rules have
been swept eside—every species of de-
terminate property, subject to ocertain
nece conditions, is declared to be
the subject of larceny; all exceptions
and fictions have besn got rid of, and it
is, in substance, declared that the man
shall be guilty of theft who either takes
with intent to steal property which is in
the possession of another, or with the
like intent appropriates to his own use
property of another in his own posses-
sion, or with the like intent obtains pro-
Farty belonging to another by means of
alee protences. With regard to the dis-
tinotion between stealing and falso pre-
tences, by no possibility can any good
result from'its retention, for both are
ually pernicious and criminal aots. In
addition to these improvements in the
law of larceny, in chapter 6 will be
found some slterations with regard to
forge . Under the present law, forgery
" is eﬁ with parﬂ{ by Statute and partly
by the common law; various Statutes
render the forgery of a great number of
specified documents felony punishable
with great severity, and the forgery of
other documents not enumerated in these
Btatutes ia left to the common law, which
declares the act to be a misdemeanour,
unishable by fine and imprisonment.
t is im osaib{ to read the list of docu-
ments the forgery of which is made &
heinous offence by the existing Statute,
without perceiving how exceedingly in-
complete it is, and we cannot help, when
contemplating the present law, being
struck with the clumsy and unsystem-
atic character of the arrangement which
purishes the forgery of a number of in-
struments specifically with pena! servi-

The Aitorney Genoral
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tude, and leaves to an unwritten law of
extrame generality and vaguneness to
unish the forgery of other documents,
Ey fine and imprisonment. For example;
how strange it must appear that a man
who forges a roceipt which makes it
appear that he has paid §s. more than
he reslly hae paid is to be subjected to
penalservitudefor life, while the man who
altors & contract eo aa to defraud another
of, it may be, thousands of pounds, ia
Euilty of misdemeanour, and
to be punished simply by fine and impri-
sonment. Bir, the law of forgery is, by
this code, placed upon a aounger footing
by slterations which I will not now oe- -
cupy time by deseribing ; but which will,
I think, not fail to be appreciated when
they come to be discussed. And now I
have mentioned the salient changes in
the law with reference to.indictable
offences effected by the measure -which
I propose to introducs ; but these altera-
tions—I will at once boldly call them.
amendments of the law-—are & sm
art of the benefit which will be pro-
uced by this Bill. In addition to
amending the law, the code will, if
passed, In a most remarkable manner
curtail, condense, and simplify it. The
essonce of dozens of volumes of text-
books, of numbers of Acts of Parliament,
of piles of reported cases, will be found
in this Bill, which is certainly not more
Iengthi than several Consolidation Acte
which have been passed in recent Hes-
sions. I now wish to say & fow words
upon the second branch of this Statuto—
that which relates to procedure. Nov,
Bir, to commence with, I must state that
henceforth thers is to be but cne ocourse
of procedure in all esses. This is not
8o now, for indictable offencea are, as I
have eaid, divided into two classes—felo-
nies and misdemeancurg-—and a different
method of procedurs in many respects is
resorted to in the case of & man accused
of the one kind of crime from that which
is adopted with regard to a man accused
of the other. For example, the law as
to arrest is different in felonies and mis-
domeanours, Bo with respeet to bail, to
challenges, to allowing juries to separate,
to joiming charges in indictments, and
many other matters. For the future,
however, these distinctions are to be
abolished. 'Thers iato be no exceptional
or varying procedure; in gll instances
the course to be pursued is chalked out;
in all instances it is the seme. That
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part of, the Bill which T desire to bring
to the atiention of the House, which re-
latea to the question of procedure, not
only declares that the procedure to be
adopted in this country for the purpose
of bringing to justios thoss who commit
indieh.glo offences, shall be the same in
all cases ; but it goes on to state what
that provedure is to be, Every step
which hos to be taken, from the laying
of the information that a crime has been
committed down to the punishment of
the offender after conviction has taken
plece, is in this portion of the measure
minutely, but tersely and clearly de-
scribed.  Any Judge or magistrate, when
he has to consider what course ought to
be pursued at any partioular stage of
the proceedings, will not be under the
necessity of trying to discover the law in
anumber of co:nplicabed,al verbose, :lnld
exing enactments, or elmost equally
perp%mﬁg text books ; buthe wﬁ? have
it all before him, clearly stated in a fow
short sections of the code, which, if he
will read it with intelligence, it will be
almost imposeible for him to o any
mistake. The greater part of the pro-
" cedure thus described is old. It is the
procedure prescribed by the law as it at
present stands, and the only merit 1
claim for the measure I advocate in re-

- spect to this old procedure is, that the
law is now, for the first time, drawn com-
pletely from its” various hiding places
and laid bare to the publio view. It is
condensed and simplfied, and rendered
80 plain that it may be said that those
who run may read. T say this is the
only merit of this part of the work; but
this merit is surely one of great magni-
tude. But although, in the main, the
procedure which is described and pre-
. scribed in the code is old, still some
changes of great importance have been
mado—changes which have long been
demanded, and which, I think, will be
highly approved. In ihe first place,
provision is made for doing away alto-
gether with all the subtlelies, refine-
ments, aud difficulties which formerly
aroso from the law of venue. Under
this code, it will no longer be endured
that if 8 man is proved to have committed
& robbery, but 1t turns out that the crime
was perpetrated in county B instead of
county A, that, therefore, the prosecu-
tion shall fail, and the trial prove abor-
tive. This simple change will at once
render useleas whole chaptera of so-called
TrAT O T e 7
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learning, which, I fear, has benefited no
one except the scoundrels, Again, pro-
vision is made that if a man proceeds
against another by indictment in the
firet instance, instead of bringing him
before a magistrate, the most timely and
am&le notico ehell be given to the reonsed
of the nature of the charge which is made
againgt him, and of the ovidenve by
which that charge is intended to be sup-
rted. Up to this time, when sn in-
ietment has been, in the first instance,
preferred, the scoused has only heen
able to obtain information of the aecusa-
tion, and the evidenos to be adduced in
support of it as a matter of favour. Now,
he is to be entitled to it as an absolute
and undoubted right. Thera is also a
rovision made by the Bill enabling the
ourt to change, if necessary, the place
of trial, and to direct, under certain cir-
cumstances, and in suitable cases, that
the proceedings shall be conducted after
the model of civil, instead of criminal,
proceedi The House will at once
erceive the importance of such a power.
many cases, the criminal law is set in
motion {o enforce private civil rights
much more than to punish public wrongs.
Take tht? case of indictments for nui-
eances, for stopping up highways, for
impeding nav?gation. }:)r libel, and so
on. In w sense, all thess are publio
wrongs for which criminal proceedinge
may be instituted ; but, in another sense,
they are the invasions of private civil
rights, and it is only reasonable that
the procesdings in respect of them
should be conducted in the same
monner as in ordin civil aotions,
The effset will be that the acsusad
will be able in a criminal proceeding,
directed to be tried as a civil case, to
ive evidence in his own behalf, and the
ourt will have power to make &ll
necessary orders with regard to costs.
As ta the nocused giving evidence in or-
dinary cases when the proceedings are
not ordered to be conducted after the
model of procesdings in civil cases, we
have inserted a provision to the effect
that any man put upon his trial may
make a statement if he chooss to do so,
and if he does make a statement, he is
to be suhjected to cross-examination
upon it. For obvious reasons, however,
wa do not provide that a prisoner shall
be permitted to give evidence on his own
behalf under the sanction of an oath.
I pass over some minor changes, and I
L
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now tgmma for a moment to point cut
“that the Bill, in & remarkable manner,
simplifies and places upon a Teasonable
and satisfactory footing proceedinga in
errdr. I shall abatain from any endea-
vour to describe ings in error,
for it would be impossible for me to
explain them in a manner to make my-
pelf intelligible to hon. Members who
aro not lawyers, end even the lawyems
would, I believe, if they could only
bring themeselvea to be perfectly honest,
admit that the asubject ia almost & sealed
book. It s to be a sealed book no
longer, but a book translated, abbre-
viated, revised, and amended by this
Bill, Thers is a provision on a subject
cognate to error to which I wish espe-
cially to draw attention. At prosent,
a8 is well known, though a convicted
person may get his conviction reversed
on the ground of error in law, he has,
in the great majority of cases, no re-
medy for mistake, in fact; the jury may
take an unduly adverse view of the evi-
dence; they may consider eircumsiances
which are really conesistent with inno-
COnCe stronglg indicative of guilt; and
they may, and perhaps not unfraquentl

—spmetimes even in accordance wit

the view expressed .by the presiding
Judge—come to a wrong verdict,
Jlumanuns ssi errars ia an aphorism ap-
plicable to the verdicts of juriesin eri-
minal cases as well as to an; of the
ordinary traneactions of life. It is, in-
deed, staktling to consider that at pre-
sont, whereas a man who has been
.mulcted in £25 damages in a civil action
can obtain & new trial, if the verdiet was
against the weight of evidenoce, a man
w%m is convicted of murder by an erro-
neoans verdict, end, consequently, con-
demned to death, has no such remedy.
He can all?aeal to the clemoncy of the
Crown, and the Home Secretary, whose
offica it is to advise the Crown, does his
best to investigate the matter and to
discover the error, if error there be; but
he hes not the proper means of mo
doing, for he cannot sift the evidence as
it can be sifted in a public Court; and
oven if he takes a view favourable to
the condemnped, the remission of the
seatence, even if complete, which he ad-
vises Her Majesty to make, does not
wipe out the atain of conviction, and the
degradation — lifelong degradation—
which is entailed thereby. I hardly
know of e greater reproach to which our
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{COMMONS)

(Indictadle Offences) Bill. 1958

a{:tam is open than this perempiory and
sbsolute denial of anew trial toto?raons

convicted of cxime. Of couras, the dan-
ger is that if the law is altered, overy
man who is convicted will move ¢he
Court for a fresh investigation; but I
do not think this would be the case in
practice. However, the Bill aveids the
possibility of such a course being Eur-
sued, for though it ellows an applica-
tion for & new trial, it does 8o only under
certain oconditions, the observance of
which will render it impossible that an
improper or mischievous use should be
made of the provision. In addition to
giving the right, with such leave as is
grescribed by the Bill, to move the

ourt of Appesl for o new trial, it is
provided that the Court of Appeal in
criminal cases, whoss decision is at pre.
sent final, may, if they think proper,
allow an a; from their decision to
the House of Lords. Buch’'a provision
would seldom requira to be actad upon ;
but in some cases the want of such an
enactment has been severely felt, and I
may be pardoned if, aa an illustradion of
what I .say, I point to the Fraucosia
case, which, apon a point of the most
sorious and vital national imporiance,
was decided in a Court of 13, by a ma-
jority of one. Burely, in such a case ss
this, it would have been most eatisfac-
tory if the opinion of the highest tribu-
nal in the d could have been ob-
tained. X might mention many other
im‘f)rovamant_l in the law which the Bill
I deqire to introduce effects; but I will
abstain from alluding to more than one.
This last emendment which I shall men-
tion is, to' my mind, ons of enormous
edvantage. It is the simplifieation of
criminal pleading. There 1s, at present,
s0 much techmctﬁ.l ia the law, so much
refinement and subtlety, so many pit-
falla and quicksands, which can culy be
avoided by the most excessive caution
and astutencas, that the greatest diffi-
culty is experienced in framing indict-
ments for offences which are st all out
of the beaten track. I would challenge
the experience of every lawyer and mem-
ber of Quarter Sessions in the House 1
support of my aasertion, that at present
indictments drawn by the most reliable
and experienced lawyers run to a length
and assume a complication completely
monstrous. An indictment of 50, 60, or
100 counts, contained in a roll of parch-
ment almost as long as this House, 14
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#~by no means rare. Indeed, if the ar-
¢t chives of the Courts were searched,
¢ #dores of asuch indictments would be
found deposited there overy year. Now
© what ie the use of all this particularity ?
. Tt is necessary now to provent the possi-
bility of offenders ¢scaping justice ; but

is there a.nﬁneed that it sbounld be ne-
ceasary P these indictments were of

any assistance in conveying information
to the accused or to the Court, there
might be a-plea for their retention ; but
they are not; instead of being any as-
gistance, they are & positive embarrass-
ment ; for, in order to be understood,
they must be puzzled over with the same
intensity of thought which & manbrings
.-~ {0 bear u;ion a quadratic equation, or
som¢ problem in mathematics even more
perplexing still. Our system of plead-
. ing in criminal cases is ridiculous in the
. extreme; but it is worse then ridicu-
. lous—it is grievously mischievous, and
.. essentially unjust to thé accused. The
;- Bill makes, if I may be forgiven for
. using an inelegant expression, a clean
' aweep of all this rubbish, end substitutes
for it simpler indictments which will
convey all that is necessary to the mind
- . of the Court and the mind of the jury.
~" For technicality it gives simplicity; for
i werbosity, terseness; and I hope hon.
‘. Members will find, for darknees, light.
;:'I thank the House for their patience,
... whioh I feel conscions I have severely
::% tried by a speech of intolerable len%h,
.- pnd I ask leave to introduce the Bill
*which establishes the Oriminal Code.
Mg, ' HIBBERT gaid, he did not
gather from the statement of the hoo.
'Y pnd learned Gentleman that it wae in-
" fended by the code to make an alteration
in the cases which were now necessarily
pont to the Assizes for trial—for instance,
burglary and bigamy cases. It was
hardly the thing that such paliry and
: trivia{ eases should oceupy the time of
- Her Majesty's Judges, when they might
i easily be tried at the Quarter Sessions.
. Tge ATTORNEY GENERAL (Sir
Jomw Houxer) said, there had been 2
od deal of discussion amongst the
udges with reference to increesing the
jurisdiction of Quarter Sessions, and it
was propossd to give power to the Ses-
siona to try burglary cases.

Me. LEEMAN eaid, it was quite un-
necessary for the Attorney General to
meake ani apology for the very interest-
ing apeech with which he had favoured
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the House. Asone who had for 40 years
been connected with the administration -

of justice, ho had listened with deep at- -
tention to all that had fallen from the -
hon. sad learned Grenileman, and he con-
sidered that his proposals would not only -
be a great alteration, but a great im-
provement in the law. The changes pro-
posed were of so extenmsive a character -

that they would require the gravest pos-
sible consideration; and he urged upon
the hon. and learned Gentleman the

propriety of giving as much time as

Eossible for the consideration of the Bill
efore its second reading.

Mz, PARNELIL expressed the plea-
gure he had had in’ listeming to the
v cé.{)eful statement which had been
made

but he could only say that he considered,
in many of the alterations which it was
proposed to make, the change would be
very beneficial. The hon. and,learned
Gentloman’s intention to abcﬁ‘ish the
crime of constructive murder was a very
valuable one. Bome years ago, at Man-
chester, there was a very remarkabie
case tried. A number. of persons com-

bined together to commit a felony, and

gix of them were tried for the murder of
a policeman who was shot. It was,

the Attorney General. Of ~
course, 1t would be premature ot that -
time to discuss the details of the measure; ~

proved that he was shot by one person, -
and by one alone, and yot the other five

were found gu tg

it was proved that they bad combined
together to commit a felony—that was
to endeavour to rescite prisomers who

of the murder because

LB A

were being conveyed to prison from the
police court. They were all found guilty -

ofthe murder ; three wers executed, one
received & free pardon, and two wera

sentenced to penal servitude for life. .

These two wera still under confinement,
snd he hoped the Home Secretary would
siﬂmlize the introduction of the Bill
which

murder by liberating them., There was
one point which the Attorney General had
pot considersd, and that was the law
relating to criminal lunatics. That was
in avery uneatisfactory state, as recently

abolished the erime of constructive

ghown in the case of the Rev. Mr. Dod- .

well, and he thought the Attorney
Gleneral would do well to direct lus

attention to the subject. He was pleased -

by the introduction of this measure, and
hoewould do all that laid in his power to
facilitate its passing.

3R 2
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Mz. DILLWYN eaid, the only regret
ho had was that the Bill wasnot brought
forward at an earlier period of the Ses-
sion.”»He considered it the most im-

t measure which the Government
ad introduced since they had been in
powor. - '

Motion agresd fo.

Bill to establish a Code of Indictable Offencea
and the Procedure relating thereto, erdered to be

brought in by Mr, Arrorney GExerar, Mr.
BSoricTon GENERAYL,and AT, Becretary Cinoss.

Bill presentsd, and vead the firat time. [BI1178.5




