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CRIMINAL CODE (INDICTABLE OF.
FEXCES) BILL.

LEAVE. FIRST READING,

Tnz ATTORNEY GENERAL (Bir
Jonx Hovxer), inrising tomovethatleave
be given to bring in a Bill to establish
a Code of Indictable Offences and*the
Procedure relating thereto, said: To-
wards the middle of last Seesion I had
the honour, on the part of the Govern-
ment, to ask the lenve of the House to
introduce & Bill entitled the Criminal
Code (Indictable Offences) Bill, On that
ocension I entered upon a long and
elaborate explanation of the principles
upon which the measure was founded and
the objects which the Government de-
sired to eccomplish by ita meann. I
have a very lively recollection of the
circumstances under which that measure
waa introduced to the House, and Tam
bound to add also of the fairness of
discussion and attention accorded by all
who listened to the explanation which
I had to give, an explanation neces-
sarily full of {echnicalities, and I wna
going fo say mecessarily somewhat
todious, The Housa did give me very
great attention, and after having heard
the statement which T made, consented
to the first reading of the Bill, and, as
far as I could gather, certainly gave
a general approval to the measure.
The Bill was accordingly printed and
was presented to hon, Membors for
their considoration; it was civeulated
through the country, and I am happy
to say that in a very short timo aiter-
wards, both hon. Members in this
Ilouse and numbors of other persons
living in the country who were con-
versant with the subjoct, and thoroughly
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able to form a just opinion upon it, ap-
prociated the efforts that had been made
by the framers of the Bill, and, in faet,
received the measure with high ap-
proval; and not only was it received
with approval by the House and coun-
try generally, but the DPress took
up the subject, and I believe I am stat-
ing accurately what occurred when I say
that it was unanimous in approving the
determination "which the Governmont
had exhibited, of codifying, and of codi-
fyving effectually, an impnrtant branch
of thelaw, Now, Sir, the prospects of
the Bill which I obtaiued leave to in-
iroduce last Session were at first un-
doubtedly bright, and not only wasit
well received, but there seemed to be a
concurrence of opicion among hon. Mem-
bera that whenever the measure came on
for discussion, or partiu.l discussion, as it
did on some occasions, that avery facility
ought to be given for passing this mea-
gurg into law. Unfortunately, however,
althonugh the prospects of the Bill were
such as I have desoribed them, soon
after it was introduced, and as time

" went on, the interest in it became gome-

what thin. This wag ?}'WLM_
plication of foreign affairs, and other
causes WhIGh I will Dot now dwell
upon, and it was due to these that the
rompinder of the Session was ocoupied
with affairs of perhaps greater import-
ance than any piece of domestic legis-
lation, and it very scon became ap-

arent, although the Government wero

esirous, earnestly desirons, no doubt,
of giving every facility in their power
for the advancement of tho measure
through the House and facilitating its
becoming the law of the land, that
they were navertheless unable to afford
the facilities requisite. Accordingly, it
was resolved by Goye

I3ill as an extremely important measure.
Tt was regarded as—and it was, in fact,
se far as I am aware—the first and
only pericus attempt ever made in this
country towards codifying any portion
of the law; and because it contained
not only a codification or consolidation
of a considerable portion of the Criminal
Law of the country, but also enacted
several radical alterations therein, it
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was thought advisable to utilize the,
interval between the end of the lask
Bession and the beginning of the present
by submitting the Bill to a muost
thorough and exhaustive examination
and review. It was also thought ad-
visable that the opportunity should be
soized of extending its provisions to
Ireland, and thusassimilatingand bring-
ing into harmony and concord, to a
great extent, the Criminal Law of the
two couutries. Now, for the purpose of
accomplishine thesa imﬂ,' !ﬂe dsvgrn-
ment Eﬁ!mmmming a Com-
mission. Accordingly, towards theclose
of last Session, Commissionars were ap-
pointed to examine and revise the Coda,
es well as to surgest any alterations
which thoymightthink proper to be made
therein. Their powers were, in foct, ne-
cessarily exceedingly large and ample.
The Commissioners appointed were, I
think all will agree, men of the greafst
eminence and experience, and thoroughly
competent for the task imposed upen
them, weighty though it was. As the
Houss is aware, Lor%_B%gﬂmm, who is
a towoer of strongth wherover he may
sit, whether as a member of a Tribunal
or & Commission, was—or rather I
should say is, for the Commission is stiil
sitting-—the Chairman of the Commis-
sion ; and the othier membors were MMr.
Justice Barry, one of the most eminent
of the Judges of Ircland, and who, I
understand, is & Judge of great expe-
rience in the treatment of Criminal Law.
Then theres was Mr. Justice Lush, who
will be allowed by all those who un-
derstand tho administration of justice in
Tingland to be & man of the greatest
ability and of the greatest expericnce;
and, finally, Sir James Stephen—now
Mr. Justice Stephen—the drafter of the
Bill, whom I think everybody will ad-
mit to be & man who hos signalized
himself by his earnest and constant en-
deavours to simplify and improve the
law. Buch were the Commissioners ap-
pointed. I believe when it was under
consideration who should be eppointed
as members of the Commission, a good
many hon. and learned Gentlemen in
this House thonght it was desivable that
the Lord Chief Justice of England
should be a member and the head of
the Commission ; no doubt, if it conld
have beon arranged that he should Lave
boon present upon the Commission, a
man so able, and so illustrious a jurist
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as the Lord Chief Justice of England,
his ‘presence would hLave given great
weight to any suggestions which the
Commission might think proper to make,
But, unfortupately, the necessities of the
case demanded that when the Commis-
eion was formed its sittings should bo
continuous, ‘The Commissioners were
not to be interrupted in their labours,
and the arrangement and understanding
was that the Commission should sit de
die tn diem. It was, therefore, soen to be
impossible that the work of the Courts
of Justice at Westminster could have
been properly proceeded with if the
head of those Courts were to be with-
drawn altogother during several months
from the multifarious and important
duties which devolve upon him in con-
nection therewith. For this reason, the
Lord Chiof Justice was not placed upon
the Commission, and for this reason
only. But although the necessities of
the case rendered it impossible to place
the Lord Chief Justice uporn that Com-
mission, I have no doubt that hon.
Members will confess that the Commis-
gion is one in which I am entitled to
ask that the House should place every
oonfidence. The Commissioners com-
menced their labours in November last

and they have been engagod ipon Ihose |

labours continuousty and sedulously ever
gince. I ehall not presumo for a single
moment to endeavour to deseribe the
labours of thuse learned Commissioners;
for, if I were to make the attempt, I am
sure 1 should fail to convey to the House
any edequate idea of them. Itisencugh
to say that I am perfectly convinced, and
can assure the House, that not only has
every chapter and section, nay overy
line, of the Criminel Code of last Bession
been subjected to the most thorough and
searching examination, and, so to speuk,
manipulated with extreme care and
patience, but that a great number of
alteraticns have been introduced. 1 bo-
lisve when the measure, which I shall
ask permission of the House to intreduco
in the shapo in which it has left the
bhands of the Commissioners, is com-
Eamd with tho Bill of last year, it will
e found that thosoe alterations ars very
considerable. I will describe them in
88 few words as I can command. Thoy
consist in tho main of a very consider-
able amplification of tho statement of
the law with regard to certain matters,
especially the law relating to the justi-
———tt i ————
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ficntions and excuses for acts which
would if committed without such justis
fications or excuses be eriminal, Thero
is also & considernble alteration in the
arrangement of the subjeci; dealt with;
and then, agnin, it musl be naticed that
there have been excisions from the Bifl
of certain obsolete and antiguated Sta-
tutes which perhaps it Las never becn
nccessary to enforce, or that really do
not require to be enforced-—for instance,
the Aet relating to the observance of
Sunday, and that which malkes it illegal
to hold & meecting within & certain dis-
tance of tho Houses of Parliamont.
There has also been the exeision of some
Btatute Law which, although not obsolete,
the Commiesioners have, for very goud
reasons, thought fit not to include in the
Code. And, again, there has been a
substitution for that part of the Code
which relates to procedurs for carrying
out objects intended to be attained.by
clauses introduced into the original
Bill, which are now sought to bq at-
tained more fully and in a somswhat dif-
ferent manner. The Commissioneors have
also introduced certain improvements in
the law altogether novel in themselves,
not conteined in the original Bill, in
which there havo been made very cou-
siderable alterations both iu the drafting
and phraseology. When I mention the
goneral character of theso alterations, I
feel that I am bound, in justico to Sir
James Stephen, who drafted the original
Bill, to say that, on tho whole, the prin-
ciples upon which it was founded remain
undisturbed, and that the lincs upon
which it was drawn have been, on the
whole, pursned. B j i

opinion, ought to be repoaled, either
wholly or in part, is not yet complete,
Tt requires to bo finally settled; and,
moreover, the Commissioners have not
yet ‘ngreed upon their Report. The
Bchedule will, nevertheless, soon bo per-
fected, and I have no doubt that the
Roport will also be agrocd upon very
shortly. I look forward to tho latter
with great anxicty, and immediately it
is recoived, it will bo presented to the
House, But the draft of the Bill is
substantially complete, and that heingso,
I do not see why theve shoubld be any
delay in prosenting a stutement with
respoct to it to the notice of the House.
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It ia desirable that I shonld doso before
the FEaster Recess, in order not only
that hon. Members may have an oppor-
tunity of considering the Bill, which 1
am confident will be in their hands be-
fore that poriod, but that people through-
out the couniry may nlso be able to
consider the measurs, which is ons of
very great importance, and which will
be recognized as effecting long desired
amendments in the law of the land.
Now, the Bill may be called a Code of
Crimes and Procedure in Criminal Cases.
Bome of its provisions refer to crimes
of all kinds, not merely to indictable
offeaces ; but, in the main, they are con-
finod to those crimes for the commission
of which the mlleged perpetrators are
punishable on indictment, This will be
explained more fully when I have the
opportunity of going further into the
matter than I am able to do this even-
ing; but I may mention that the Bill
does not inelude summary offences, for
the very simplo reason that if you were
to malke it applicable both to indictable
and summary offences, you would pro-
duce & measure of such magnitude as
it would be hopeless to attempt to pass
into law. The Bill, as it now stands,

may, perhaps, in the opinion of some
bkon, Members, be considered very for-
midable. T will explein, as succinctly

as I can, the nature of the provisiona
contained in the Code ; but before enter-
ing upon those éxplanations, I will, if
the House will allow me, make some
remarks upon the subject of codification
gonerally. Now, as I understand the
term, & Code is nothing more orless than
& logislative deolaration of the law, and
the whola of the law relating to any
particular subject, which declaration is
"made by an enactment or enactments
expressed in precise and perfectly aceu-
rate language. The law which is thus
declared moy, of course, bo derived from
a variety of sources; it may be derived
from Acts of Tarliament, decided cases,
the records of ancient customs, or from
text-books of anthority. When, how-
ever, it has been drawn by the Legisla-
ture from its various sources, end has
beon deelared in such enactments as I
Linve deseribed, this declaration is to be
acrepted as correct, and it is not admis-
sille in any way to question its accuracy ;
all doubts are, of course, removed, all
controveorsies are set at rest, and the
Code is made a fresh point of departure,
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and a fresh source of law, beyond which,
or'behind which, it is not permitted to
go in order to carry out further investi-
tion. I know there are some of niy
on. and learned Friends who say, and
no doubt they profess what they believe,
that they cannot understand the advan-
tage of a Code. They say—*' We donot
soe the utility of codification ; the exist.
ing law is settled, and those who are
initiated know what it is;"” or, what
amounts to the same thing, that * they
koow where to find it.” And then they
argue that to put the law in the shape
of a Code is merely to undertake a use-
loss labour, and is somathing very like
making a copy of a document, instead
of referriug to the document itself. To
these arguments I reply, in the first
lace, that the law on any given subject
18 not always settled, It often happens
that there are conflicting interpretations
and opposing decisions ; and slthough it
may be that 8 mind sufficiently educated,
astute, rnd experienced can select the
most trustworthy interpretations *and
pick out the most trustworthy decisions,
nevertheless, the process is one which is
both long and tedious, and invelves very
frequentfy an enormous expenditurse of
research and labour. And then, again,
although it may be considered that the
initiated may know the law, or the
sources at which it may be found, it
must, I think, be admitted that they are
but a very small ‘minority in the com-
munity. and that it is certainly most
undesirable that, with regard to the
law—under which everybody lies, and by
which everybody is bonnd—the general
body of the publie should be excluded
from any reascnable use of the means
for obtaining access thoreto. Moreover,
even the initieted are not aecquainted
with all the law, and much of it they can
only ascertain by the study of Actsof Par-
liament, text-books, and reports of enscs
inwhichit, so to spealk, lieshid—=& process
that will occupy infinitely more time
than the simple reference to a Code.
Surely, it is a desizable thing that any-
bedy who may want to know the Inw on
e particular subject shonld be able to
turn to a chapter of the Code, and there
find the law he ie in search of explained
in a few intelligible and wecll-constructed
sentences; norwouldhehavetoenterupon
a long examination of Russellon Crimes,
or Arekbold, and othertext-books, hecause
ke would have a succinet and clcar state-
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ment before him. The advantage of
this clear and natural etatement of the
law, oxpressed in o few words, has never
been stated better than by Sir James
Btephen in a recently-published book,
which he calls a Digest of the Criminal
Law. The Bill which I am about to
introduce contains a statement of tho
existing law relating to erime, or rather
tho main or great bulk of the Code
consista of a statement of theo existing
law relating to crime. Bome portione
of the Bill, as I have nlready men-
tioned, declared the law with respoct to
matters which are applicable to all
crimes punishable upon indictment or
by summary proceedings. ¥ toke for
example these sections which refer to
the parties by whom crimes may be
committed, and those which refer to the
Justifications and excuses for acts which
would otherwise be criminal; but there
aro other portions of the Bill applicable
simply to indictable offences for reasons
which bave been already given. It
would be a wistake if the House werato
come to & conclusion that the Bill in.
cluded every indictable offence to bLe
found in the Statute Law ; but it does
include in its pages all the indictable
offences which are ordinarily considered
as crimes. Now, stated shortly—Ia the
first place, the Bill contains provisions
us to the application of tho measurs;
second, an onumeration of the punish-
ments which may be imposed, and some
minute provisions with regard to them,
dasignag to make those punishments
connistent, and, if I may say so, harmo-
nious in themselves, and to prevent the
possibility of the infliction of sentences
of undue severity. Then, again, in the
third place, there isa very elaborate and
coreful enunciation of various matters
which are dealt with under this head;
and I think it will be found, upon exn-
mination of this portion of the Bill, that
thoCommissioners have expended infinite
time and labour to make the subject of
excuses and justification as complete as
poasible. Then, fourthly, thero is a
statement of circumstances in which per-
sons become parties to tho commission of
crimes and the relative degrees of culpa-
bility which attach to those porsons who
themselvea commit crimes, or inecito
othere to their commission. Thero are,
in the fifth placo also, definitions given
of various offences of the pature of
ordinery erimes, made perfectly clear
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and ae consistent as possible, The Bill
also contains, in the sixth place, & very
succinct statementof the procedure which
must be adopted fur the purposs of
bringing otfenders to trial, the modo in
which the trial should bs condurted,
and of certain steps to bLe taken after
trial and before sentence has been carried
into cffert. These are the heads of the
Code. DBut I may bo asked why it does
rot include all indictable offences
known to the law? I should myself
desire that all such offences should bhe
included ; but tho reason given by the
Commissioners for not making the Code
toinclude every indictable offence known
to the law is that theroare a great many
offencesdenlt with by carefully-considered
Statutes passed in recent timos, which
constitute practically Codes in them-
selves, and that there are olso Statutes
relating to other offences, of en anti-
quated and obsolete character inap-
plicable to the present times, such as
theso to which I have already referred—
laws which, perhaps, it would not be wise
to repeal, but which it would certainly .
not be politic to re-enact.  Although tho
Code dIc)ves not contain an exposition of
the law relating to every indictable
offence to bo found in the Statute Books,
it certainly contains, to my mind, this
very salutary provision. Many people
epeak of the elasticity and flexibility of
the law; but I think that our object
should be to ascertain what is the
Criminal Lew, and not to stretch
it for the time being in order to
include an offence. There has been
inserted in the Code a provision that
everyone who is o party to an indict-
able offence shall be proceeded against
under some provision of the Bill, or some
Statute not inconsistent therewith, and
shall not be proceeded sgainstat Commeon
Law, It is thus secured that every
crime shall be distinctly and clearly de-
seribed, and not bethesubjectof doctrines
which ingenuity may render sufficiently
flaxible to suit the occasion. But the Bill
does something more thar ecodify tho
lavw; it alters it in soveoral material par-
ticulars, 1 am not going to trouble the
House by repeating at length the de-
seription given by me with considerahle
olaboration last Hession, and which I
believe was a perfectly accurate one, of
thess vnrious slterations; but will con-
tent mysalf Ly saying as shortly as pos.
sible in what thoy consist. Lhese altera-
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tions consist—First, in the placing of
the law relating to punishments on a
more satisfactory footing ; in doing away
with minimum punishments, and, in some
instances, diminishing their variety and
preventing the possibility of their being
unduly severs. For example, it is well
known that the punishment of two years’
imprisenment with hard labour iz one of
“the greatest possible severity, so much
&0 that if a persen should be sentenced
to this term for one crime, and again on
its expiring sentenced to undergo it for
the commission of another, ho would
not be able to endure it unless there
wore some provisions for its relaxation.
Then, again, the distinction between
felony and misdemeanour is abolished,
and amendments are introduced in the
law which are rendered necessary by
this abolition. Now, a difference of
opinion may arise upon this subject, al.
though I do not think it will, for surely
you can get rid of a distinction which is
not necessary. Why tho false pretence
by which a man gets £1,000 out of
another and so defrauds him of hia pro-
perty to that extent should be called a
misdemeanour, and the act of stealing a
mutton chop should be called a felony, it
is difficult to understand. Then there
are alterationsin the law under the head
of homicide, and aleo with repard fto
murdera intended, to socure that a man
should only be cogyigta irder when

was
qudnices ¢

away . Leta man be convicted
of "PIIB e erime of murder, for

which he is subjected to the most awful
Eunishment that man ean lay down, if
& intended to take away life, and not
otherwise. Dut under the head of homi-
c¢ide, alse, theroare provisions with regard
to provoeation, by acts of insult, which
reduee an act that would originally come
within the category of murder to the
crime of manslaughter. I will not at-
tempt to go throwgh these provisions;
. but I heliovo it will bo found that thay
place the law in a muneh more intelli-
gible and satisfactory Lasis than the pre.
gent,  Then there 18 a provision which
remedies the defeets existing in cur law
with regard to infanticide. At present,
if a child is killed Lefore it is completely
Lorn into tho world, although itis a
morally guilty act, it is not held to ho
niurder; o provision has, therefore, been
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introduced, to make that act punishablo
a3 o capital offence. It has also heoen
made penal for o woman on the point of
being delivered of a child to abstain
from procuring assistance, a provision
that I think will do away with the ne-
cessity of that portion of the law which
relates to the concealment of birth, under
which many persons are convicted of
the minor offence and escape counviction
for a crime of much greatsr magnituda,
Then the old doetrines of the law with
referenco to theft and offences cognate
thereto have been swept away and re-
placed by principles of a plain and intel-
ligible sort, and consonant with the
habits and feelinga of the age in which
we live, I mean that it is declared that
a man shall be guilty of & crime if he
steals any property, no matter what sort,
There are a variety of old doctrines on
this subject which have Deen doubtless
rendered difficult and mysterious by
Statutes passed for the purpose of mak-
ing varicus sorts of property subjects of
larceny, and it is hetter that these ghould
be swept away. Further improvements
have been effected in the law relating to
forgery and the fabrication of false
documents, with regard to which I think
an unwarrantable distinction has pre-
vailed. Thisis to be removed, and theo
result will be that it is no longer de-
clared to be a crime punishable with
penal servitude for life that a man should
forge a receipt for a few shillings,

[ wherens the fabrication of a document
g |in which thousauds of pounds are con-

cerned, and which may entail most
serious loss, should only subject the
offenders to fine and imprisonmnent.
We now como to that part of the Bill
relating to procedure ; and, undoubtedly,
a great deal of the old law on this
subject has heen re-enacted; but it
has been freed altogether from its en--
tanglement, subtle fechnicalities, and
confusing requirements. In the first
placa, the abolition of the distinction
between felony and misdemeanour un-
doubtedly requires a considernble ehiange
to be made in the execution of warrants
for tho arrest of prisoners, the hailing
of challengen, and the joining of charges
in indictments, and the House will find
that theee necessary changos havoe been
introduced.  Further, the difficultics
arising under the present law from tho
doctrine of eenue, by which a man having
committed an oflence in county A might
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escape punishment by being brought up
for trigl in county B, are emtirely re-
moved. A provision has also been in-
serted, ensabling the Court in suitable
cases to direct that proceedings on trial
by indictment shall be taken after the
model of the proceedings in civil cases.
Then the Bill extends the provisions of
the Vexatious' Indictment Act substan-
tially to all cases whatsoever, so that no
man shall be indicted unless he has been
in the first instance taken before a magis-
trate, and except on condition that the
rosocutor should incur the risk of
Eeing compelled to pay the costs of the
proceedings in case he foila in his ap-
lication. A change bas also been made
Ey which a person may make an ad-
mission on triel; for instance, con-
corning letters produced in criminal
causes. The old law required that some-
body should be called to prove the hand-
writing which everybody may know, but
none will admit, to be that of a certein
person. Again, there are many altera-
tions in detail of considerable import-
ence, introduced with the view of m 'ng
the administration of justice simpler an
more effective; and, in illustration of
this, I will refer to the abolition of the
necesaity for backing warrants, and the
giving of power to magistrates to take
ovidence upon oath in cases where it is
¢lear that a crime has been committed,
a.ltho:ﬁl; no one is specifically accused.
Itis enacted that, in future, no one
shall be tried wpon a coroner’s inquisi-
tion, but that the effect of a coroner's
warrant shall be to eend euspected per-
sons for further examination before a
magistrate. Into this portion of the Bill
has also been introduced a very impor-
tant alteration in the law, and oze which
will probably give rise to discussion—
that 1s, the elteration which authorizes
the examination of priscners; but, at
the same time, it may be stated that
there are enactments also introduced
which will act assafeguards and prevent
the possibility of any unfair adventage
being taken of this powor. On this
subject my own mind is almost evenly
belanced. I can understand that wero
thie power possessed many more persons
would be convicted, becauso there can be
no means of arriving at the truth so
safely and so surely as that of the cxa-
mination of the accused, or, rathor,
noe means of exhibiting his guilt so
surely. On the other hand, it might
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operate hardly in the case of a man un-
justly accused of a crime, but whose
antecedents were of that character whick .
would unfairly prejudice his case if thoy
were oxhibited to the jury. X shall be
glad if the discussion on this portion of
tho measure should be both full and
ample ; and I beg to assure hon. Mem-
bers that if the Houso should exhibit
a feeling adverse to the introduction of
such a principle, I shall at once consent
to its withdrawal. The simplification of
proceedings in error alee forms an im-
portant alteration of the law. A Court
of Appeal is established for criminal
cases, aund thers is a provision which

ives a right of appesal in certain cases
g-lom that Court to the House of Lorda.
A provision has also been ingerted in
the Bill enabling & prisoner convicted
of an offence to obtain a new trial if it
should appear that the verdict was not
satisfactory, or if fresh evidence has been
adduced. This provisiun has been londly
called for, and I trust that it will be
thoroughly and cordially approved by
the House ; for I eould never understand
why a pereon in a civil action, involving
perhaps the sum of £35, should have
the opportunity of showing that the
verdict of the jury is erromeous, and
that the like opportunity should be
denied to a prisoner convicted and, por-
hape, sentenced to lose hialife. Several
improvements in minor matiers have
also been made which may now be
passed over without remark; but I
think I ought to dwell upon one, which
may beconsidered as important—namely,
the simplification of the pleading in
eriminal cases. Any hon. Member who
has had experience in these cases will
know that the pleadings are very often
preposterous, the offence being set
out in an indictment, the meaning of
which it is almost impossible to under-
stand, and which conveys to the enhappy
prisoner, who has not the faintest idea
of what it is all about, no information
whatever. With the object, therefors,
of removing this difficulty, the provision
I have mentioned has been introduced,
80 that an indictment against a prisoner,
instead of being long, perplexing, intri.
cate, and technieal to the highest degree,
and, I may add, on tho whole, almost
unintelligible to the ordinary lay mind,
will, in future, be perfectly plain and
easily comprehended, This result will,
T am sure, be regarded as a great hoon

M
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by magistrates and solicitors, and, in
- short, by all who have to do with the
.. administration of juetice in oriminal
" " cases, and will not da.il to lead to a con-
siderable reduction of cost in these pro-
ceedingn. Before concluding, I desire to
say a word or two with regard to the
ﬁroapect of carrying this measure into

w. Now, the Government are very
anxions that thia should be effected.
They consider the Bill to be an extremely
important one, and that the demand for
a thorough simplifiention of our law
cannot be any longer resisted. There
has been a ery for codification in the
country, but, of course, you ecannot
codify the law all at once; it is a matter
that will occupy considerable time, and
which must be the result of very great
labour. The (overnment aleo regard
the Bill as one which, if passed intoﬁaw,
will effect a large measure of naecessary
legal reform ang amendment. They are,
however, fully aware that the Bill ia a
voluminous one, containing provisions
on a great, variety of subjects, and which
it will be impoasible to pass withont the
cordial co-operation of the Houss, The
difficulties in the Bill must be grappled
with firmly and fairly, without any
desire to avoid discussion. The Govern-
ment will be most ready to consider any
proposal made by any considerable body
of the Members of this House. 1Afy hon.
and learned'Friend the Momber for
Taunton éﬂir Henry James) seems to
have an idea that the device of dealing
with this ‘matter piecemeal might be
adopted. The hon, and learned Gentle-
man mads & a]aeach on the subject the
other night, which, I must confess, filled
me with diemay. He said that it would
be impossible for the House to forego
the careful consideration of the measure,
and that the only way of dealing with
it will be to take it in sections. Sir,
what is the meaning of that suggestion ?
I presume that if my hon, and learned
Friend’s plan were resorted to thia Ses-
sion, the portion of the Bill relatieg to
excusos and justifications would be con-
sidered ; next Session the House mipht
direet its attention to the law relating
to treasons; the Session after that to
offences nrgainst property; the Session
after that to the proposed amendment in
the Law of Ilomicide, and so on. The
conse%nence of such & proceeding would
be—if everything wentonas prosperously
as could possibly be hoped, perhaps the

The Attorney General
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Criminal Code might, in the course of 15
or 20 years, be cnacted into law. Sir,
whet I contemplate having to wait for
the accomplishment of an object which
I earnestly desire to encompass for that
Eeriod,' I own I w very sick at

eart. I cannot think that resort to this
dilatory process is mecessary, There
are, no doubt, changes in the law pro-
posed in this Bill of an important
character, which the House cannot fairly
be called upon to sanction without care-
ful consideration and discussion; but I
do not see that it is impossible to discuss
them all within the remainder of the
present Bession. With regard to the
rest of the measure—that is to say, by
far the greater portion of it—it contains
simply & consolidation and codifieation
of the existing law vpon certain sub-
jects; and I must own that it appears to
me that such consolidaiion and codifica-
tion can mever be properly accomplished
unless the Housa will bs content to
confide the preparation of the Bill to
persons who are known to be tharoughly
competent, and to accopt tHe result of
their labours. I thank the House for
the attention accorded to the statement
which I have had to make, and have
only, in eonclusion, to move for leave to
bring in the Bill.

Motion made, and Question proposed,

That leavo be given to bringin a Bill to
establish a Code of Indictable Offences, and the
Procedure relating thereto.”(Afr. Aticrucy
General.)

Mg. LAW concurred with his hon.
and learned Friend the Attorney General
a8 to the importance and magnitude of
the measure he was about to introduce.
Unquestionably, it would make grent
changes in the Criminal Law, one of
the most important of which would bo
tho reduction of a portion of the un-
written law into statutory law-—a mat-
ter of extreme difficulty and nicety.
Notwithstanding the confidence they all
had in the great ability and skill of the
distinguished persons to whom the revi-
sion of the Bill had been intrusted, they
could not, he feared, relieve themselves
from the responsibility of carcfully exa-
mining its provisions. o would snp-
gest that the second reading shenld bo
postpened for at least ns long as Bills of
the first megnitude generally had been,
and that they should bo furnished with
the Report of tho Commissioners. Tho
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hon. and learned Attorney General was
wistaken as to what had fallen from his
hon..and learned Friend the Member
for Taunton (Sir Henry James), who,
be was sure, had no desire that the
consideration of the Bill should be con-
fined to one small portion during.each
of several Bessions. There was, on the
part of hon. Members at his (Alr. Law's)
side of the House, no desire for such
noedless delay; and he hoped the Attor-
ney General would succeed in carrying
through the House a measure which
was calculated to effect so desirable an
object as the eimplifying and codify-
ing of the entire (gnm:nlag.l Law of the
United Kingdom,

Me. WADDY gaid, ke feared that
the Bill had been already introcduced
too late in the Session. He regretted
that the promoters of the Bill had wan-
dered away from their original intention.
It was understood, when the Bill was
first proposed, that it would be a Bill
whicﬁ would codify existing law, and
not one which would introduce radical
changes into the very substance of the
law. No one could have listened to the
gpeech of his hon. and learned Friend
the Attorney General without being
convinced that the Bill was not a codi-
fication, but a revolution, of the existin,

- law. If it had been a codifying an

consolidating Bill merely, he would have
been willing to take a great deal of its
contents for granted ; but the measure
being a revolutionizing one, hon. Mem-
bers could not abdicate their functions
and neglect their duty, which would
compel them to go elause by clause
through the Bill, and examine its mi-
nutest details. The measurs, he con-
tended, must be dealt with on the *ssc-
tional principle.” Moreover, the Bill
was most incomplets. IHe could not

' approve the proposal of the Attorney

General to leaveout of the Code a great
many laws becanss thoy were already
contained in Acts of Parliement; nor
did he think it right that some laws
should he omitted becauso his hon. and
learned Friend did not think it desirable
to re-cnact them. In some respects the
existing law was changed in the Bill
which 1t was ought to introduce, His
hon. and loarned Friend scemed to con-
temglatc a change in the laws with re.
gard to the ebservance of Sunday ; bnt
if any vitul chango were actuelly to be
made in those laws, such an amount of
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contention would be caused in the coun-
try and the House as it would be almost
impossible to allay. The Attorney
General ocught to give them a good
digest of tge proposed alferations in
the Criminal Code, so that they might
fully consider what were the wital
changes recommended. 8o far as the
measure was one of consolidation and
codification, the House would be pre-
pared at once to desl with it; but such
changea as that which he (Mr. Waddy)
had indicated, if introduced by the Bill,
would create a widespread feeling of
dissatisfaction, and the Attorney General
might rely upon it that a very long time
would be necessary before any conclu-
gion could be arrived at respecting the
merite of his measure.

Mz, MORGAN LLOYD eaid, that
the statement of the Attorney General,
that the Bill was an improvement on
the Bill of last Bession, justified the op-

osition which he a.nd] his hon. and
earned Friend the Member for Taunten
(8ir Henry James) gave to that meafure,
on the ground that it was an imperfect
one. They had no means of knowing
whether this Bill was or wes not ob-
noxious to the same objection. Many
of the alterations proposed to be made
by it were of a revolutiomary nature,
and would entirely change the spirit of
the Crimine]l Law of the ¢ (Lo
Bill of last vear w :

pr AUBE LAITRO N

characteristic principles of our law
by the proposal to make prisoners
competent witnesses, It was one of
the liberties pgained at the Revolution
of 1888, that the prisoner should
have every chance — thet he should
bo considered innocent until found
guilty, instend of forcing a confession
upon him. If a Bill of simple consoli-
dation wore introduced, the House could
consider it; but alterations in the law,
such as the proposal to allow a prisoner
to give evidence in his own case, and to
apply for a new trial, ought not to bo
approved without full disenesion——in
fact, they ought to be brought beforo
the House in distinet Bills. 1le would
suggest that the Attoruey Genersl
should bo a little less ambitious in lijs
scheme, and that he shounld be content to

M2
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. introduco & measure consolidating the
oxisting laws. Torequest the House to
-adopt the proposod changes in the
Criminal Code on the faith of three or
four gentlemen, however eminent they
might be, was equivalent to asking the
House to abandon its position as re-
presenting and legislating for the
oountry.

8 GEORGE BOWYER said, he was
disposed, without pledging himself to its
details, with which he was now imper-
fectly acquainted, to give the Bill his
beat aupport. The epirit in which the
moasure had been brought forward did
the Attorney (Jeneral great credit. There
wero two courses open to the Gavern-
ment—the one was to introduce & mers
consolidation of the existing law, and the
other to introduce & Bill not only con-
solidating, but making improvements in
thatlaw. The latter was the bolder, and,
he thought, also the right course. He
hed the honour of being the Member of a
Commission to inquirs into the propriety
of a Digest or Code of other branches of
the Law, and the conclusion to which that
Body came, after great study of the sub-
joct waa, that if o digest of the law
were made exactly as the law etood—
thet was, a tere consolidation—it would
be worth nothing. The case was the
same, in mn.n&:eapecta, with the Criminal
Law. iminal was superior to our
?hivlil Lav:l.l being much simpler; never-

eless, there wore many things in it
which must be ||.lf.arotly ; and if our
Criminal Law were consolidated just
as it was, the work would be of very
little value. It was said to be a great
obstacle to the passing of the Bill that
it did away with the distinction botween
felony and misdemeanour; but, in his
opinion, no consolidation of gur Criminal
Law would be satisfactory without the
abolition of that distinction. That dis-
tinction arose entirely under the feudal

rinciple. Felony was a term of feudal

ew which imported the forfeiture of
property by the vassal to the lord, and
misdemoanour was pot dependont on
foudal law. Thore wero many misde-
moanours which were far more serious
. offunces than felony, and the distinction
botween the two could not be maintained.
That great jurist, Savigny, said that the
evil of a Code was thatit fixed the law as
it was and prevented its improvement.
That was & very serious objection to all
Codes. 1f they made a Code when the

3r. Morgan Lisyd
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law was imperfect, all the existing im.
perfections and absurdities of the law
were stercotyped and erystallized, In
no country but ours was an acrused
peraon denied the Erivilega of giving
evidence in his own behalf, his evidence
being taken for what it was worth. That
wes 8 matter which must be dealt with
in anyconsolidation of our Criminal Law.
It might be urged that a measure both
reforming and consolidating the law
could not be passed this Session. But
they could not reasonably expect the
whole Criminal Law of England, which
had grown up from & very remote period,
to be oonaolisahd and made into a corpus
Juris and passed through both Houses of
Parliament in ¢ne Seasion. He thought
there would be no difficnlty in getting a
continuous Act in such epecial circum-
stances, providing that next Bession the

might take up tﬁe Criminal Code Bill
just at the point it had reached at the
close of the previous Session. If in that
way they could, in two or th yoara,
pass a complete system embodying the
whole Criminal Law of this country, they
need not grudge the time epent over tho
work. e would suggeat thet tho
Attorney (eneral should include in bis
Bill one more improvemeat of the law—
namely, a Statutory Limitation for Cri-
minal Offences. Buch a provision exiasted
in all countries except this. There was
much the same reason for a statutory
limitation in re to criminal as in
civil cases; and it was, perhaps, more
important in the former than in the
latter. Under the Church Discipline
Act, no proceedings could be taken
againet & clo an except within a cer-
tain time. He had himsclf drawn that
Act for the late Bishop of Exeter, Dr,
FPhillpotts, and he remombered pre-
paring a clause containing such a Limi-
tation in order that a clergyman might
not have a charge kopt hanging over his
hend all his life. Many men hed becn
indicted 20 or 30 yeara after tho date of
the offences charged against them, and
in some inetances they had heon executed
for them. An innocent man's memory
might have failed him, or a material
witness for his defence might have died
or gono away; and it was very hard that
such a man should be liable to have en
indietment, perhaps for murder, brought
againet him at eny moment for an in-
definite period. Such a charge might

oven boe preferred to extort money, and
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the accuser might have waited long for
anunfairadvantage. InpassingaStatute
of Limitatione in criminal matters, we
should only be following the example
of every civilized country, and we should
thereby effect & great improvement in
our law. ,
Mr. COLE thought that the Bill
would in many particulars be a most
valuable one; but doubted whether, as

it stood at present, it would be possible
te pess it during the present Dassion.
If, however, the matters which jnvolved

important alterations in the existing law
wore stritck out of the Bill, in order that
they might be embodied in separate
Bills, the present measure would have a
good chance of passing, because hon.
and learned Members near him would do
their best to asaist the Attornsy General
in getting it through during the present
Bession. He advocated the reduction of
the maximum term of imprisonment,
which was now two ysars, and was much
too severe, to 18 months, and the resto-
» ration of the power of giving three
yeard’ penal servitude, which he re-
grotted had ever been abolished. He
also thought that there should be a
power of giving five years’ ponal servi-
tude in cases where a former conviction
was proved; at prosent, nothing less
" than seven years could be given. He also
felt the necessity for the simplification
of indictments, which, under the existing
system, in complicated cases sometimes
extonded to the length of the House.
The question of appeal was extromsly
" important; but then there was this
diffioulty—that if they KEWG the prisoner
the right of appeal, they must give it
also to the other side~the Crown; and
the question altogether was eo large and
difficult, that he thought it would have
been better not to have introduced it into
the present moasure, but to have dealt
with it by a separate Bill; the same
observation would applyto the provieions
for new trinls. As to the examination
of prisoners, he thought this altora-
tion would have been botter left out,
a8 it must cause great discussion. In
his view, the practice would prove ex-
ceedingly dangerous; it would even-
tuate in a system of torture, becausc a
man put on his trial was not likely to
have full possession of his nerve. If

- the prisonor were examined, he would

have to be cross-oxamined ; and if he had
evor proviously been implicatod in a case
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even of meve suspicion, this would come
out and damage him, and he would
not have a fair trial. Parta of the Bill
weore very valuable indeed, and hecould
g8 no reason why tley should not be
passed this Seseion. Hya was quite sure
that with reference to these partions the
Government would roceive the assistance
of that side of the Houss. He hoped,
howevor, that the second reading of the
Bill would not be taken for six weoks,
80 08 to enable hon. and learned Mem-
bers who were obliged to go on Circuit
to have time to consider ita provisions.

Mnr. GRANTHAM observed, that if
the measure were to he discussed in the
spirit that had been exhibited by hon.
and learned Membera opposits, it would
be hopeless to expect &at it could ever
Sass. It was idle to talk of consoli-

ating cur Criminal Law without at the
aame time endeavouring to improve it,
Tho object waa to aweep away all the
ancmalies which existed in the Criminal .
Law. Many of the sltorations in the
Bill were, no doubt, important ; but the
Judicature Act had introduced far
groater alterations, and yet had passed
the House in a single Session. [t was
much better that the alterations should
be introduced into the Code and form
part of a whole, than that each change
should be embodied in a separate Bill,
None of the alterations were of such u
nature as to require a prolonged discus-
sion ; aud, at any rate, that waa not the
proper time to discuss the various alters-
tions, nor to express their opinions upon
them. He hoped en effort would be
made to deal with the (Jode as & whole,
and that they would mot cut out the
alterations which were its most important
part, and leave them to be denB: with
piecemeal. He desired to see the Bill
passed this Beesion, and practically, at
all gvents, in its entirety.

Mg. HOPWOOD, while earnestly de-
sirieg that some such Code 4s this ahould
pass, thought there were maey difficultics
in theway. Ha regretted that the Com-
misgion to which it had been referrcd
had consiated exclusively of Judges, and
had not contained an admixturs of the
civilian elemernt. Lawyers, like other
Erofeaaional men, were greatly benefited

y the eriticiem of the outside world,
and it would be undesirable to take tie
Bill merely upon the authority of the
eminent Judges through whose hands it
had passod. At'jthe sama time, he de-
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sired to aasist as much as possiblo in the
passing of the measure.

Me. GREGORY said, as it was neces-
sary to act upon the principle that igno-
rance of the law excused no ono, they
wero bound to make thelaw as simple and
intelligible as possible toall. The ques-
tions they had to consider were these—
whether a codifieation of the law would
be satisfactory without some alteraticn
and amendment, and, if 8o, how the
were to get the measure passed throu
the Houss? As to the desirability of
the alterations with respect to felony
and misdemeansur and the mode of pro-
" cedurs, there was a general concurrencs
of oginion; but there were others which
might lead to mere controversy, but
which it was, nevertheless, essential to
raise in so geumeral and comprehensive
& meoasure as the present, Discussion
on the alierations proposed was right
and proper; the question was Chow,
without preventing the discussion, they
wora to get the Bill passed through the
House. It was unfortunate that a Bill
for coneolidating large branches of the
law should, like other Bills, end with
each Bession of Parliament. Some years
aﬁz e Parliamentary Committee, of
which he was 8 Member, had this ques-
tion under cousideration. They recom-
mended that Bills consolidating the law,
such as the present ome, if they failed
to pass in one Session, should be taken
up 1n the next at the stage at which they
had arrived. This might bs done by
means of 8 Resolution of both Houses;
end if ever thore was an oocasion for the
exercise of the discretion of Parliament
in that matter, it would be found in deal-
in% with the Bill now before it.

= HENRY JACKSON was glad
that the measure wagin no sense of a
Party character, in spite of the very
manageablemajorityof the Government.
From his side of t‘t):'e House there was,
he believed, no intention to apposo the
Bill in & factious manner. Ths progress
of the Bill was probably not assisted hy
any desultory discussions of its provisions
beforo the House knew exactly what was
proposed. A Bill of that kind might be
opposed by minute and endless eriticism
of ita details ; but no measure could paes
if it were so treated, and the result would
be either that the House would have
to abandon ita greet work of codification
and consolidation, or that it would be
obliged to take many of the provisions

Ar. oprwoeod
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of the Bill upon trust. They knew that
they must make some sacrifices if the
Bilf were passed. Codification, in its
proper senss, was new to their legisla-
tion. They had an immense body of
conealidated law and of statute law ; but
he did not know of any Act of Parlia-
ment which might properly be called a
Code in its technical sense. At present
they all know that the public at large
left the law very much to the discreticn
of the Judge; and so the Houso, without
discussing serdalim all the provisions of
the Bill, might take upon trust the prin-
ciples on wgich it was based, It had
been urged that those who were to be
punished by the law ought to have an
opportunity of knowing the law as well
s the Judges who administered it ; and
as the law wes made known, so the more
easily could it be made known. If there
was an smendment in the law, some au-
thority would have to bo appealed to.
He knew not what that authority might
boe; but some day or other the House
would have to do what all Legislative
Bodies had done when making laws, to
trust to authorities for explanation and
for declaration what the laws should bo
for any practical result to be obtained.
Whether they had yet arrived at thnt
poriod they were scarcely in a position
to discusa; but they would be in a better

osition when the Bill was befora them.

o thought they could easily facilitate
the progress of the Bill by at once allow-
ing the hon. and learned Gentleman to
bnng in his Bill na soon os possible, and
by his naming a day for its second read-
ing at an early date.

. Bepyrant S8IMON said, that he
would give his hon. and learned Friend
(the Attorney General) all the assistance
he could in order to pass the Bill; but he
could not relinquishgis duty as a Mom-
bor of the House to exercise his judg-
ment upon it. Ho was astonished at
the argument of his lon, and learned
Friend the Momber for East Surray {Mr.
Grantham) that, becanse the Bill would
coutein existing lawa which had, there-
fore, in past times received the sanction of
Parlisment, those laws should be passcd
s 8 matterof course. One of the oljectsof
the Coda was to amend and alter many of
the laws; and oven if that were not so, tho
House, bafore re-cnacting them, onght
to consider in how far they ought to bo
altered or amended. T re-enact thom
would-bo to give a now sanction to thom,
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‘and that cught not to bo done as a mat-
;hx' of course. Again, his hon, and
i laarned Fricnd the Member for Coventry

i Henry Jackson) had gaid that, as

&a ublic accepted the inteﬁ)retution of

the law by the Judges, the House ought

. to acoept the recommendations of the

i
i

Commissioners. He (Mr.Serjeant S8imon)
was astonished at such an argument.

* The public accepted, and were bound to

aceept, the interpretation of the law by
the Judges, because the Judges were
the Constitutional expositors of the
law. The Commissioners had no such
character or authority. Parliament waa

- the only Legislative Authority known to

the Coustitution, and it could not abdi-

. eate its functions without a violation of

its duty. It was responsible to the
country for the laws it passed, and it
could not throw off that responsibility ;
and he, for one, was not prepared to
sanction such & course. No doubt the
epinions and the recommendations of the
eminont men who sat under the Com-
mission were entitled to the greatest con-
sideration, and they would receive it
from the House; but even the recom-
mendations of a Select Committee ap-
pointed by that House, which the Com-
missioners were not, were not always
adopted by the House, and he certainly
did oot feel bound implicitly to adopt
the rocommendations of the Commis-
sioners. Bome of those recommendations

- involved important changes in the law

- #s well a8 in procedure.

SBome of those
changes had been referred to in the
oourse of the debate. The law relatin
to Bunday trading, for instance, woul
o riso to considerable discussion if it
was proposed to re-enact it as it stood at
present, and to omit it altogether from
the Code, as it seomed to be intended,
Wan open {o grave objection. The Code
would not be a complete Code, and
would not fulfil the character and ob-
Ject of & Code, if it omitted any portion
of the Criminal Law. Again, the ad-
musslon of prisoners as witnesses in their
own cases would be a most important
alteration in our Criminal Procedure.
Tho subject wan introduced last Session
by the Liill of his hon. and learned Friend
the Member for Poole {Mr. Evolyn Ash-
10{), and the discussion of it ocoupied a
whole morning. It conld not be expected
thet auch o change, if proposed by the

» could be accepted simply because

1% Wae recommonded by the Commis-
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sionera. Then, again, with regard to
tho abolition of the distinction hetween
felony and misdemeanour, whilst he ad-
mitted that the distinction, so far as re-
lated to its feudal origin. had lost its
significance, and that as it now existed
it was absurd, he did not approve of
placing all oriminal offences in one cate-
gory, and calling a common assanlt and
a murder by the one common desig-
nation of ‘‘indictable offences.”’ He
thought that offences should be classified,
either by bringing the graver and more
heinous kind under the head of felony,
and the lesser under that of misdemea-
nour, or by ranging them according to
their degrans of gravity. Hoere, how-
ever, he must expresa the hope that the
Bill would not contain the aubtle and
scholastic distinctions which were in the
Bill of last year, many of them showing
more the character of the Secioliat than
the Legialator, and more suited to the
Professor’sChair than the practical admi-
nistration of justice. With regard to
codification, he must say that there was
a great deal of idle talk upon the sub-
ject, just asif a Code would nec#ssarily
be g fixed, unalterable body of laws, and
that it must necessarily be simple and
easy {0 be understood. They could not
have such a thing. Every Code, like
every law that was passed, would re-
quire interpretation, and must of neces-
sity expand in time, and receive accre-
tionsfromthegrowth of judicial decisions.
Paga the code to-morrow, and they would
soon have commentaries upon it, and
reports and digests of the decisions to
which the ever-changing circumstances
of life would give rise, gtill, however, it
was an important thing that our lawe
should be classitied and arranged, as far
as possible, in aymmetrical form ; and he
could only repeat that, whilst he should
foel it his duty to exerciee an inde-
pendent judgment upon the Bill about

to be introduced, ke should give all pos~—

sible coneideration to the recommenda-
tiona of the Commissioners, who had
secomplished a great, publio work, and
all the help he could to his Lon. end
learned Friend in passing the Bill.

M=, WHITWEEL hoped the hon. and
learned Attorney General would proceed
with this meagure, notwithstanding all
he had lLesrd to disconrage him from
hon. wnd learned Mewmbers. The hoen,
end learned Gentleman must expect
that overy clause in his Bill would be
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subject to discussion; but ho (Mr.
"Whitwell) trusted it would pass more
. smoothly than the reception the Bill had
met with would lead them to suppose.
Mz. P. MARTIN said, it was not his
intention to now enter upon any length-
ened diseussion of the principles or pro-
visions of the Bill proposed to be intro-
duced. The House, of course, was
compelled to judge the character and
probable effect of the measure from the
statement of the Attorney General, In
his judgment, he was glad to say a
disposition had been shown to make a
wise and salutary advance. Very many
of the provisions would, nodoubt, operate
most beneficially in the administration
of justice. But he desired to guard
himseilf aﬁinst it being sssumed that
he, as a Member of that House, was
bound to accept and apirove any provi-
gion, merely because it had received the
sanction of .the very eminent and sble
Judges who had sat as Commissioners.
He feared, though he had the highest
possible respect for the Irish Judge
gelected to serve on the Commission,
and considered no Judge on the Irish
Bench had higher qualifioations or was
better suited for the post than Mr. Jus-
‘tice Barry, that some omissions had
been made in the proposed repeal of
Irish Acts, which would still leave Ire-
land subject to an excepticnal and more
severe Code of Criminal Law than Eng-
land. He thought it right to remind
the Attorney General that in Ireland,
in dark and evil days, a Code of extra-
ordinary severity was enacted, and they
had Insurrectionary Acts, Whiteboy
Acts, and a number of other aimilar
oppressive Acts. He trusted, therefors,
when this Bill was being further pro-
ceeded with, the Attorney General would
zeo that all these Acts were repealed,
and let them start with a measure of
Criminal Admiristration for Ireland the
same as they had for England. With
rogard to the proposed examination of
rigoners, he thought that, so far from its
Eeing for their bensfit, it would militate
strongly against innocent porsona. Many
{mraons found it very difficult to recol-
ect facts with clearness and accuracy.
If prisonors were to be rendered liabls
to examination, he thought it would be
better to have resort to the Code in
France. At present the prisoner might
practically make a statoment if he
pleased; but to enact that the privilege

My, Whitwell
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of tendering himself for examination
should be given, would, if he did
not do so, militate strongly against
him, because, of course, the prose-
cating counsel would invariably com-
ment on the fact if the prisoner did
not make a statement. At present, a
prisoner had full opportunity to make
any statement he wished, through the
medium of his counsel; therefore, the
proposal in this Bill would require a full
and searching examination before they
committed themselves to the principle.
Porsonelly, he was opposed to the pro-
posed change, and he hoped a majority
of the House would be found to be of
the same opinion, One matter, how-
ever, ke must congratulate Her Ma-
jesty’s Government on~—that was, that
they had had the courage fo propose
that thers should be an appesal in
criminal cases, This was a great step
in advance, and he tongratulated the
Government upon what they had pro-

posed in this respect. -
Ms. PARNELL wished to $3d his
voico to the chorus of admiration with
which this Bill had been received, though
his feelings were very much damped,
because he felt there was a very great
probability that the Bill would never be
passed. He did not charge the Govern-
ment with having wasted the time of the
House in introducing the Bill this even-
ing, because it was, no doubt, desirable
that the House and the country should
have an ogportuuity of studying the de-
tails of a Bill of this character, At the
same timse, in locking to the future, he
felt a sort of despair as to the capability
of the House of Commons to deal pro-
perly and suitably with a Bill involving
auch enormous end important questions
nestions of wvaried interests and
varioua people. No doubt many of the
provisions of the Bill were excesdingly
good, and they ought not to be viewed
n any senes from a Party point of view;
and all sides of the House ghould endea-
vour, if they possibly could without the
sacrifice of principle, to aid the passing
of the Bill. Thers was one proposal
whick he would take as an exampYa of
the benefits of the Bill if it passed. The
hon. and learned CGrentlernan the Attor-
ney Greneral announced that ho proposed
to do away with the offence of construe-
tive murder. In Ireland they had been
looking for such & change for a long
time. They had had many instancea in
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Treland -whore men had been found

guilty of constructive murder in order
to punish'them for other offences. Ten
or 12 years ago they had s remarkable
instance of this, In 1867 a number of
young men in Manchester banded to-
%ethar to rescue two Fenian leaders.
hese young men were admittedly
banded together for an unlawful pur-
pose, and they attacked a prison van,
and a shot was fired, which killed
Sergeant Brett. It was not proved at
the trial that thia shot was fired by any
of the prisoners; yet, notwithstanding
this, five young men were found guilty,
and sentenced to be executed. It for-
tunately turned out before the day of
execution, one prisoner, Maguire, was
able to prove a most conclusive alidi.
The sentence on another prisoner, Con-
don, was commuted to penal servitude
for lifa, though, thanks to the clemency
of the Government, he had since been
set at liberty. Three young men, how-
ever, wore exocuted for the firing of this
single shot. Now, had thia been in
existence as it was at present proposed,
none of these young men would have
been sentenced to death, and they would
have received & punishment commensu-
rate with any illegal act of which they
might otherwise have been guilty, He
did not agree with much that had been
- said on the eubject of the examination
of prisoners. It seemed to him that the
iberty proposed to be given to a pri-
soner under trial of eubmitting himself
to examination would tell most against
those who were guilty, and least against
those who were Innocent; becauss, if a
prisoner knew he was guilty, in nine
cases out of 10 he would hesitate to
submit himself to the examination of &
clever eross-examining counsel; whereas
the man who believed himself to be in-
novent would have the courage which
Innocence nearly always gave. There-
fore, he was inclined to think that,
Fum-ding the matter as the hon. and
carned Gentleman the Attorney Gene-
ral proposed to guard it, they might, on
the whole, fairly adopt some modifica-
ton of the hon. and learned Gentleman's
Plan, eo as to allow prisoners an oppox-
tunity of proving their innoconce in tho
only way in which very often it conld be
Proved—by themselves. With respect
to the appenl in criminel cases, it was
& matter of the greatest importance. Tt
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of barbarity that they ehould never have
allowed an appeal in criminal cases.
The case of the young man Habron,
gentenced to danti a few years ago,
but who had recently received Her
Majesty's gracious pardor, was an ex.
ample of the enormous value that wounld
be derived from & full and free appeal
in criminal cases. He would undoubt-
edly have been able to establish his
innocence if he could have brought his
cass before a Superior Court of Criminal
Appeal. He ho that the gloomy
anticili]a.tions that had been indulged in
as to the possibility of ‘Pa.sain the Bill
into law might not be fulfilled; but he
very much feared that, under present
circumatances, and as Parliament was
at present constituted, the {rospactu of
the measure were not of the brightest
possible character.

Mz. HERSBCHELL said, this was a
subject in which he had always taken
the greatest poasible interest; but, un-
less the Bill were treated with consider-

able judgment, there would be very
atd.ifig:l:xl] 'i.npa.asing itatall. The
ill consisted of & great mumber of

clauses, the vast proportion of which
were a mere codification of the existing
law. But then there were some mo-
mentous changes proposed, which the
House could not abdieats its functions
by accepting on trust from a Commission
composed of men, no matter how ex-
perienced and able. Of courss, those
recommendations were entitled to the
Ereamt reapect; but he would remind

on. Members that if the changes did
not turn cut beneficially, the responsi-
bility would rest with the Honse; and,
therefore, it was incumbent upon the
House to give those changes the greatest
possibleconaideration. TE:on.Iy practical
way to deal with the subject seemed to
be this—so far as the Bill was declara-
tory, to avoid discussion, accepting thoso
clauses on the authority of the Com-
mission who had eo laboriously con-
sidered them ; but, when it was proposed
to alier and amend the law, to debate
the clauses and forn their own opinion
upen them, giving only duo weight to
the high position and great learning of
those who racommeng;d them. Hoe
made thia suggestion in no hestility to
the measure, for no one could more
earnestly desire than himself that the
Code should pasa into law. Even if it
turned out tolim not possible to pass the
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Cods this Session, advantage would be
dorived from having had the Bill under
the notice of the House and before the
Eublic. He, thorefors, respectfully urged

is hon. and learned Friend, on the
second reading, clearly to indicate those
parts of the measure which were new,
ani to keep them separate from what
was merely declaratory.

Mx. BULWER expressed his con-
currence iz much that had fallen from
his hon, and learned Friend. He hoped
the Bill would pass during the present
Session. Indeed, if it wero treated in
the spirit which had characterized the
remerks of his hon. and learned Friend,
he saw no difficulty about it. So far as
the Commission on the Bill had exercised
a legislative, as distinet from s judicial
capacity, the House ought to be jealous
of giving its consent to any change they
propo For instance, to admit the
evidence of prisoners would be to recur
to an old practice which had been aban-
doned because of its abuse. At pre-
sent if, on his examination before the
magistrates, a prisoner made a statement
of faets which the prosecution did not
inquire into befors the trial, and were
not prepared to contradict that state-
ment, it would be accepted as true, and he
would have the benefit of it ; but as no
prisoner who was really guilty would,
if he knew that he was to be examined
ot the trial, be foolish encugh to make
any statemont before the magistrates,
if ‘on the trial he made a statement of
new facts the truth of which could not
be tested immediately, was the trial to
be adjourned in order that inquiry
might be made ? And if not adjourned
the prisoner might possibly get the
benefit of a false statement being ac-
copted by the jury as true. They were
already merciful enough to prisoners,
end in their anxiety for the innocent were
apt to allow many who were guilty to
ascaps. The right of appeal in matters
of law already existed, and it was not
desirable to give an appeal upon mat-
ters of fact, which were thoroughly
gifted at the trial. While the House
ought to be jealons of its jurisdiction
respecting alterations of the law, it
might aceept, on the authority of the
Commission, those portions which made
no changes, but were meroly & codifica-
tion of the existing law ; and if it would
do s0, ho saw no good reason why the
Bill should not pass this Session.

2y, Herschali
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Maror NOLAN objected to the prin-
ciplo that this Bill was not to be dis-
cussed by lay as well as legal Mombers.
This was a Bill which affected the pub-
lie, whose Representatives they were;
and, in his opinion, instead of referring
it to lawyers, and instead of curtailing
discussion upon it, both legal and non-
legal Members of the House should do
their best, especially asit threatened the
interests of the public to such & sericus
extent, to assist the House in insuring
it full and fair discussion.

Mgr. O’ DONNELL counsidered that a
Bill dealing with such an immense
variety of subjects of such importance as
this did must be regarded as one re-
quiring to be examined most carefully
and thoroughly. He thought that
Members of the House would not have
discharged their duty if they took amy
portion of the Bill, whether purporting
to be new law or old law, upon tho re-
commendation even of the distinguished
persons forming this Commission. He
thought that the House should take tfhe
opportunity, on questions of such import-
ance being brought to its notice, care-
fully to review all the questions dealt
with by the Bill in detail, both as re-
garded the penalties surrcunding the
rights of property, and with regard to
the protection of perscnal liberty, and in
regard to the maintenance of public
authority, 'With regard to the punish-
ment of offences against authority which,
in some cases, should rather be regarded
as acta in defence of public liberty,
whether they considered them in rela-
tion to the general or to the particular,
to the interests of the State or the in-
tercsts of the individual, this Bill cught
to be criticized, and the fact that its in-
troduction under the auspices of the ad-
mirable, and, in many respects, able
men, but yet who had not a prave inte-
rest in the maintonance not to say tho
extension of public liberty, should be
an edditional reason why independent
Members ghould submit the measure to
their strictest scrutiny, He did not care
to touch upon” partieular points. Ho
agreed with the hon. and learned Mem-
ver fur Ipswich (Mr. Bulwer) that the
interrogation of prisoncrs was a matter
which invited eriticism upon more than
one side. It was a principle which
might work well, and it was a princi%le
wlich had often worked badly. 1le by
no means disliked the idea of the intro-
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;duotion of the principle if it were sur-
rounded with proper eafeguards; but,
at the same time, they should remember
that no-scenes had been more unworthy
of human justice than those which had
besn perpetrated by means of a liberty
of oxamination, often amounting to tor-
iure, being placed in the hands of Judges.
Ho alluded to such & system of interro-
gation as that to which French pri-
goners were subjected. Sentimental tor-
tore was inflicted upon them; and he
regrotted to sny that a variation of this

rinciple had been introduced into Ire-

nd, where, under one Coercion Act—
namely, the Westmeath Coercion Act—
the power of examininp persons sus-
pected of being capable of giving infor-
mation was given, and a power to
punish the refusal of information even
where the prisoners alleged that they
possessed no such information. He
thought he was only expressing the
sentiments of his hon. Cao ue, when
he said that no enactment had more
orfoctly violated the senss of popular
iberty than that enactment. This
power of the interrogation of prisoners
placed in the hands of Judges such as
they had had in Ireland, and might
have again, and such Judges as they
bhad had in England, and might have
again, such & power might be most de-
structive of publio liberty, and most in-
jurious to the well-being of the indivi-
dual. He was not sure whether he
was very much in love with the priceiple
of giving a right of appeal in all cases.

Ho hed often thought that a fair and
thorough trial, was more satisfactory
than & multiplicity of appeal. Ho did
not wish to dwell upon that peint; but
he could not exgreu.s too strongly to the
House his own determination to oppose
to the uttermest of his ability the pass-
ing of that Bill, as bearing any weight
from its being recommended to the
House by any authorities whatever out-
side the House. Of course, he had not
had an opportunity of studying the Bill,
and he was aware the Bill differed ma-
torially from that introduced last year.
In the Bill of last year ho thought thero
were a great many chapters and provi-
sions dealing with the existing law
which required modornizing and human-
izing. The conflict between law and
material justico was still strong enongh
in a great many departments of law.
There were many other matters upon
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which he should Iike to make sugges-
tions ; but at present he would confine
himsself to one point. He would venture
{o say that, so long as the present sys-
tem of permitting public prosecutions
to take cPla.czse, and publiz iunguiries
to be made into the circumstances and
lives of persone charged, which prosecu-
tions involved great hardship and suffer-
ing to the accused, and afterwards do-
clared innocent, persona, he could but not
think that the Stato should recognizo
that it owed compensation to the persons
thus treated. “ehenever persona wero
charged before the State Tribunal, and
suffored great hardships thoreby, and
wore afterwards dacSu.rerl innocent,
either through the prosecution breaking
down against them, or it being found
that no charge could be sustained againat
them, or through a verdict of acquittal
a$ the trial, then he thought compensa-
tion should always be made. case
had recently occurred in the North of
Iroland, where some men accused of
an agrarian murder were thrown into
prison, and treated with great severity,
one of them dying under the severity of
the prison treatment. After the investi-
gation had proceeded for months, the
prosocution discovered that it had no
ground for proceeding, and these men
were turned out of prison. Instead of
the prosperous farmers that were put
into prison a few months befors, the
State turned out of it two poverty-
stricken wrotched men. In such a case
as that, there ought to be some redress
for the immense injuries suffered. He
thought the introduction of this Bill a
favourable opportunity for noticing some
provision providing a remedy in such

cas68.

Mz. ABSHETON (ROSS8: I do not

nite agree with what has fallen from
the hon. Member for Dungarvan {Mr.
O’Donnell). I think it is plain that if
his suggestion was carried out it would
work very hardly against prisoners,
because the theery of our Iaw is that a
man is to be considered innocent until
his guilt ia praved. DBut we do aequit a
great mumber of men against whom
there ia no evidence—the cvidenco is
not streng encugh to conviet them.
When we declare that such men are
innocent, we simply say that becauss
their guilt hes not been clearly demon-
stratod. I should be sorry if it were
suggested that persons were not to be
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acquitted unlesa the jury were convinced
“of their innocence, for that would be &n
“ontire reversal of our notions of the

# Criminal Law. An immense number of

" prisoners escaps justios, because the truth
iz not brought howe against them. I
do not want to alter that system the
least in the world; therefore, you cannot
any that because a man ia acquitted he
is to be compensated. He might have
been guilty, very likely he was, and if
compensation is to follow acquittal, then
many that now escape would not do se in
the future, At present, we are satisfied
with insisting that the guilt of a pri-
soner thust be absolutely proved to the
satisfaction of the jury; but either that
prineiple would have to be aliered, or
many really guilty persons would become
entitled to compensation. ‘With regard
to the consideration of that portion of
the Bill which consolidates the existing
law, I have only to say that if we
wora considering an entirely new Code—
now in all its provisions—it would take
a considerable number of the Sittings
of Parliament to do it. I quite agree
with what has fallen from the hon. and
learned Member for Durham (Mr.
Herschell), that the Bill has beenr com-
pletely sifted by persons tkoroughly
gualified, and thougﬁ their judgment is
not the least binding upon the House,
otill they have prepared and submitted
to the House what, in their opinion, is
the law--not what the law ought to
be--and the House should be very
careful not to be too hasty in disputing
their judgment as to the actual declara-
tion of the law. Xor, although it is
quite true that every law must be sub-
mitted to us, still after the law has been
thoroughly sifted and declared, as this
is supposed to have been, and the com-
Fetent Tribunal has declared what the
aw i, wo ought to bo very careful
before we quarrel with their judgment.
I think it cught to be in the absclute
power of this House to deal with the
whole matter. Xt may bethat the whole
question is before us, even if we accopt
their declaration of the law as it exists.
No doubt, the intention of Parliament
will be complied with, and it will either
ass the Bill or certain portions of the

ill, and pass another Bill in a future
Bession making alterations in the law
iteself. So far as the declaration of the
law goes, we should be, at all events, very
careful before wo put asido what in the

Ay Asshoton Cross
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opinion of those learned persons the law
is. 'When we come to the changes of
the law, I entirely agree with every word
that fell from the hon. and learned
Member for Durham, and there are
certain cases upon which T have the
greatest doubt. I have great doubt
with regard to the examination of
risoners. I quite agree with the hon.
Rlember for Dungarvan that much may
besaidagainstthatsystem inpractice, and
that it may work great hardship against
prisoners. These are questions which
must be decided by this House, and b
no one olse, however capable; and }
&uil:e egree with what has been said,
at we ought not to be bound in the
least by any statements made by persons
outsidetheﬁouse. In anycase, we should
not adopt the statement without full
consideration. I hope the House will
remember that there are two or three
ways of discussing the Bill. You may
take the disoussion on the Bill when it
is read & second time, and you me# raise
a seriss of objections to the second read-
ing, and raise a three or four nights’
debate, and you may raise the same
discussion again in Committes. The
course I venture to suggest as a means
of paving time, and really thoroughly
discussing the Bill, is that we should got
into Committes on the Bill, and then
that hon. Members should fix upon the
points which, in their opinion, constitute
changes, and bring them forward for
consideration when they are reached in
Committee. The Government will take
care that the most ample opportunity
for discussion is then given. ~That will
be better than to have a rambling debate
on the second reading of the Bill, when
ell pointa will be raised, and nothing
practical done, We shall save time on
the second reading, and we shall save
time in Committee. We shall discuss
this Bill much more thoroughly and in a
much more business-like way by the
course I havo suggested than by any
other. I, forome, hope that the Bill will
pass during the present Session, for I
thinle it will be a boon, not only to the
Judges and the Bar, but to the general
ublic, The simpler a Criminal Code
13, the more likely it is to be understood
and observed by those who come under
its provieions. I therefore trust that the
Honse will not waste any further time
in discussing the points now raised, and
will excuse me for making the sugges-
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tions I have dono with & view to facili-

‘ tate its progross, for I am most anxious

that"the Bill should pass into law as
soon a9 possible, aud that everything
should be done to facilitate it.

Siz HENRY JAMES wished for the
attention of the Houae for a few minutes.
TWhat he had to say with regard to the
introduction of the measure been to
a great extent forestalled by what had
fallen from the right hon. Gentleman
the Secretary for the Home Department,
with whose observations he thought
most hon. Members would be disposed
to agree to a certain extent. No ome
could wish to object to the introduction
of the Bill. Yet for upwarde of four
bours a rambling discussion had taken
place as to whether the Bill should be
introduced or not. It seemed to him
that the only doubtful point was as to
tho extent to which the House could
accept tho labours of the Commissicners,
Hie Eon. ead learned Friend the Attor-
ney General had wished the House to
accept from the Commissicners the re-
sult of their labours in relation to mat-
ters of technical procedure. With that
auﬁgestion he was dis}gosed to agree,
and thought that the House would do
well to adopt it. But the Attorney
Genseral hed attributed to him the state-
ment that the Bill would not pass in its
entirety at the end of 15 or 20 years.
That was eutirely a matter of imagina-
tion of his hon. and learned Friend, for
he had never made such a statement.
But the suggestion he had made, and
which he now ventured to repeat, was
with rogard to the way in which thia
measura should be carried. The Attor-
ney General did not wish them to accept
tho measure in its entirety on the faith
of the lnbours of the Commissioners;
but he asked them to accept on their
character and authority all mattera
relating to technical procedure. Pro-
bably there were very fow Mombers
of that House competent to follow the
intricacios of that subject, and he thought
they would be doing well in accepting
the laboura of the Commissioners in
their entirety with regard to procedure,
and thoso technical matters with which

tho Bill dealt. The second point which

u the Attornoy General asked them to
- decopt from the Commissioners was their

ion of the cxisting law, though
the hon. and learned Gentlemen ad-
that the eubject was open to
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discussion. He agread that the existing
law ocught to be open to discussion,
for the fact that the law existed did
not mean that they considered thaf
it ought to be re-enacted. To take, for
instance, the Sunday Observance Act of
Charles II. He presumed there would
be some difference of opinion on the
desirability of removing that Statute.
Soms might wish to alter it, and others
might wish that it should be continued.
But many would eay that they would not
take the responsibility of re-enacting
that Btatute, slthough they might be
content to leave it alone aa absolete law.
In all theso cases, therefors, in which the
learnedCommisaionerahadstated what,in
their opinion, the existing law was, it did
not follow that the House would under-
taka the responsibility of re-enacting it.
It ssemed to him that the Bill dealt
with two .classes of measures. The
first class consisted of those provisions
about which there could be no contro-
versy; end a second of those matters
about which considerable differerfte of
:Einion might arise. He thought that

e socond class of provisions pught not
to be inserted in tEe Bill at sll. This
was o Bill of some 500 scctions, and, in
his opinion, it contained the substance
of 10 or 12 Bills in one, which they were
therefore asked todiscuss en Blpe. Tho
right hon. Gentleman the Secretary of
State for the Home Departmment would
rocollect the sensitiveness of the House
some years ago upen the guestion of
Bunday Observance., The Commis-
eioners had thought it right to put in
the Bill the law with re to Bunday
as contained in the Act of Charles IT.

Tae ATTORNEY GENERAL (8ir
Joux Horxer) explained that the
Commissioners had not included that
and other matters in the Bill.

8m HENRY JAMES gaid, that if
that were the case this was not a codifi-
cation of tho law at all. A completo
consolidation of the Criminal Law would
include ail branches of it, and the Houso
would not be satisfied with a consolida-
tion of the law which left unrepealed
certain Btatutes. There were many
other cases as to which differences of
opinion would infallibly arise, and tho
Government could not oxpect that all
those matters could be discussed in ono
measure in one Soasion of Parliamoent.
Take tho questions of law, of political
crimes, of treason, the punishment of
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political &minals, and other matters.
All those wequld be obstacles which the
THouse wn::& assist upon discussing at
length. Tho West course to adopt would
bo to strike ouh the controversial por-
tions of the Bill ang pass the remainder;
then different Bills ould be brought in
to consolidate those portions which
wore loft out by this gpeasure. Every-
one that knew the es resulting from
the present state of thesaw would wish
to seo an alteration in it He should be
glad to support the ernment in
gettin%a second reading offghat portion
of the Bill not dealing with dgntroverted
oints,

8 JOSEPH M‘KENNA  thought
that too much was attempted to‘ba done
at one time by this Bill. He vegtured
tosay that hon. Memberswouldre;t any
process of re-enacting lawe which ghey
condemned, end, at the present e,
there were many such upon the State.
Book. There were some fow obserws-
tions which had been made in conn
tion with the law which called for so
comment. The hon. and learned Mem-
ber for Ipswich (Mr. Bulwer) said that
in the course of judicial proceed.i.ufa:;en
were very often acquitted who &
right to be convicted ; that was merely
the hon. and learned Member’s opinion;
he could not know. The Home Secre-
tary had talked of men being aequitted
who werenotinnocent. Suchcases might,
no doubt, sometimes occur, and as they
also knew, innocent men were sornetimes |
convicted. Bui every man by law was
presumed to be innocent until he was
Broved to be guilty; and, therefore, if

@ ware acquitted, he was to be re-
garded as ionocent. He did not,
of course, believe that all the guilty
were punished ; but he did think it was
desirable that as many should be con-
victed as could be convicted safely, and
1o mora.

Question put, and agraed to.

Bill ordered to be brought in by Mr, ATronNey
Gryrnan, Mr. Seerotary Cnoss, AMr. Sovicrton
Giexenst, and Mr. Arronyey Gexenan for
Irrpasn,

Bill presented, nndgend the first {ime, [Bill 117.)




