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Tag following accounts of irials are intended to display TriaLs.
the practical working of the institutions, rules, and princi- =~
ples described in earlier parts of the work, and in particular
to enable the reader to compare the practical results of the
system adopted in England, and in countries which derive
their laws from England, with those of the system adopted
in France and in many other parts of the continent of
Europe.

1THE CASE OF JOBN DONELLAN.

John Donellan was tried at Warwick Assizes on the 30th
March, 1781, before Mr. Justice Baller, for the murder by
poison of his brother-in-law, Sir Theodosius Edward Allesley
Boughton.

2Bir Theodosing Boughton was & young man of twenty,
who, on attaining his majority, would have come into the
possession of an estate of about £2,000 a year. In August,
1780, he was living with his mother, Lady Boughton, at
Lawford Hall, in Warwickshire. ®His brother-in-law, Cap-
tain Donellan, and his sister, Mrs. Donellan~~who had been

1 The references are to ** The Proceedings at large in the Trial of John
* Donellan, Esq., for the wilfitl Murder (by Poison) of 8ir The. Edward Allesley
** Bonghton, Bart,, Iate of Lawford Hall, in the County of Warwick., Tried
‘¢ hefore Mr, Justice Buller, at the Assizes at Warwick, on Friday, the 31st day
“of March, 1781, taken in Short-hand by the permission of the Judge, by
“W. Blanchard.,” London. There is also a folio report by Gurney which
T have compared.

2 P, 33, : P, 123,
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married in 1777—also formed part of the family. *They
had lived in the house from about the month of June, 1778.
2 8ir Theodosius Boughton had returned to his mother’s,
from the house of a tutor (Mr, Jones), about Michaelmas in
the same vear. 3In the event of his death, unmarried and
without issue, the greater part of his fortune would descend
to Mrs, Donellan ; ¢but it was stated by the prisoner in his
defence that he, on his marriage, entered into articles for
the immediate settling of her whole fortune on herself and
children, and deprived himself of the possibility of enjoying
even a life-estate in case of her death; and that this settle-
ment extended not only to the fortune, but to expectancies,
Tt does not appear that the articles themselves were put in.

¢ Whilst Sir Theodosius Boughton was at Mr. Jones's he
appears to have had a slight venereal complaint, for which
he was attended by Mr. Kerr, of Northampton. He was
under treatment for a disorder of the same kind in the
sammer of 1780. In all other respects, he appeared perfectly
well to his mother, to his apothecary, and to other witnesses.
Donellan, however, had for some time before been speaking
of his health as bad. ®Lady Boughton said, “Several times
« hefore the deceased’s death Mr. Donellan mentioned to me,
“ when I wished him to go to the country, that I did not
“ know what might happen in the family, and made several
“ observations on the bad state of his health. . .. When I
“ was talking about going to Bath, he said, ‘Don't think of
“ ¢ leaving Lawford, something or other may happen before
“you come back, for he i3 in a very bad state of health’
“] thought he might mean something of his being very
“ yenturous in bis going a hunting, or going into the water,
“ which might occasion bis death.” 71It appeared, on cross-
examination, that Lady Boughton went to Bath on the lst
of November, 1778 ; and that, when she was at Bath, she
wrote to the Donellans to say that she was afraid her son
was in a bad way, and that his fine complexion was gone.
8 A clergyman, Mr. Piers Newsam, proved that he had a
conversation with Donellan about Sir Theodosius Boughton's

1P, 34. 2 P. B4, 3 P 33 4 P, 123
* . 60, s P, 34, T I 47, & P. 58,
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health on the 26th August, the Saturday before his death. Triass.
“ On that occasion,” said Mr, Newsam, “he (Donellan) in. ~—
“ formed me that Sir Theodosius Boughton was in a very ill
“ state of health, that he had never got rid of the disorder
“ he had brought with him from school, and had been con-
“ tinually adding to it, that he had made such frequent use
* of mercury outwardly that his blood was a mass of mer-
“ cury and corruption.” He added some other particulars,
which led Mr. Newsam to say, that, “ If that was the case,
“ T did not apprehend bis life was worth two years’ purchase ;
“ he replied, ‘ Not one.”” At this time the deceased looked
very well to Mr, Newsam, though not so florid as formerly.
*On Tuesday, the 29th of August, 1780, Mr. Powell, an
apothecary of Rugby, sent him a draught composed of jalap,
lavender water, nutmeg water, syrup of saffron, and plain
water. He had sent him a similar draught on the preceding
Sunday. With the exception of the complaint under which
he suffered, and which was slight, he was “in very good
“health and great spirits.” 2 The dranght was delivered to Sir
Theodostus Boughton himself, by a servant named Samuel
Frost, about five or six on the Tuesday evening, and he took
it up stairs with him. #He went out fishing after the
medicine had been delivered to him; and Frost, who deli-
vered it, joined him about seven, and stayed with him till
he returned home about nine in the evening. He was on
horseback all the time (the fishing was probably with nets),
and had on a pair of boots; nor did he, during the whole
time he was fishing, get his feet wet. Donellan was not
there while the fishing was going on. * The family dined
early that afternoon; and after dinner Lady Boughton and
Mrs. Donellan went to take a walk in the garden: about
seven the prisoner joined them, and said Sir Theodosius
should have his physic, and that he had been to see them
fishing, and he had endeavonred to persuade Sir Theodosius
to come in—he was afraid he should catch cold—which ap-
peared from the other evidence to be untrue. Sir Theodosius
came in a little after nire, had his supper, and went to bed.
His servant Frost went to his room at six next morning to
1 Pp. 28-29. 2 Pp. 161-2. 3 Pp. 102-107. 1P, 8.
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ask for some straps for a net, which he was to take to Dun-
church, and Sir Theodosius got out of bed and gave them to
him. He then appeared quite well. IOn the preceding
evening he had arranged with Lady Boughton to come to
him at seven in the morning and give him his medicine.
Some time before his death he used to keep it locked up in
an inner room, and he had forgotten to take one dose.
* Donellan said, * Why don't you set it in the outer room,
“ then you will not so soon forget it.” Afier this the bottles
were put on a shelf in the outer room, where, it would
seem, any one would have access to them.

3 At seven on the Tuesday morning, Lady Boughton ac-
cordingly came to give the medicine. She took particular
notice of the bottle, shook it at her son’s request, and, on
his complaining that it was very nauseous, smelt it. She
said, “ I smelt it, and I observed it was very like the taste
“of bitter almonds. Says I, ‘Don’t mind the taste of it
** and he upon that drank the whole of it up.” On smelling
a bottle prepared with similar ingredients, but mixed with
laurel water for the purpose of the trial, Lady Boughton said
that the smell was very like that of the medicine which her
son had taken. After taking the draught, Sir Theodosius said
he thought he should not be able to keep it on his stomach,
and washed out his mouth, In “about two minutes,
“or less,” he struggled violently, appeared convulsed, “and
“made s prodigious rattling in his throat and stomach,
“and & gurgling, and seemed to me”: (Lady Boughton) “to
“ make very great efforts to keep it down.” This went on
for about ten minutes, when he became quiet, and seemed
disposed to sleep; and his mother went out to complete her
dress, ¢ intending to go with Donellan to a place called Newn-
ham Wells. In about five minutes she returned to her son’s
room, and found him lying with his eyes fixed, his teeth
clenched, and froth running out of his mouth. She im-
mediately sent for the doctor ; and on Donellan’s coming in,
shortly after, said, & *“ Here is a terrible affair! I have been
“ giving my son something wrong instead of what the apothe-
“ cary should bave sent. I said it was an unaccountable

1 p, 87 T35, 8 Pp. 38-9, 1 P 100, & P. 40.
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“ thing in the doctor to have sent such a medicine ; for if it Triavs.
* had been taken by a dog, it would have killed him.” On 7
this Donellan asked where the physic bottle was, and, on ity
being pointed out, took it and held it up, and poured some
water into it ; he shook it and emptied it out inte some dirty
water in the wasb-hand bason. Lady Boughton said, “ Goeod
“ (God | what are you about? You should not have meddled
“ with the bottle” He then put some water in the other
bottle (probably the bottle sent on the Sunday), and put his
finger to it to taste it. Lady Boughton said again, “ What
“* are you about 7 you ought not to meddle with the bottle.”
He said he did it to taste it. '

After this, two servants, SBarah Blandell (who died before
the trial) and Catharine Amos, camne in. Donellan ordered
Blundell to take away the bottles and the bason, and put the
bottles into her hand. Lady Boughton took them away, and
bid her let them alone. Donellan then told her to take away
the clothes, so that the room might be cleared, and a moment
after Lady Boughton, whose back had been turned for a
minute, saw Blundell with the bottles in her hand, and saw
her take them away. At the time when this happened Sir
Theodosius was in the act of dying. While the things were
being put away, *Donellan said to the maid, “ Take his stock-
“ ings, they have been wet; he has caught cold, to be sure.
* and that may have occasioned his death.” Lady Boughton
upon this examined the stockings, and there was no mark or
appearance of their having been wet.

Some time in the morning—and it would scem shortly
after Sir Theodosius’s death—2 Donellan went to the gardener
and told him to get two pigeons directly to put to his
master’s feet, as “ he lies in sad agonies now with that nasty
“ distemper ; it will be the death of him.” 3In the after-
noon of the same day bhe told his wife, in Lady Boughton’s
presence, that she (Lady Boughton) had been pleased to take
notice of his washing the bottles out; and he did not know
what he should have done if he had not thought of putting
in the water, and putting his finger to it to taste. He after-
wards called up the coachman, and having reminded him that

1P, 45, ® P, 108 3 P, 43,
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e bhad seen him go out that morning about seven, observed
that was the first time of his going out; and he had never
been on the other side of the house that morning, and
having insisted on this, said, “ You are my evidence?” to
which the man replied, © Yes, sir.” ?1In the evening he said
to the gardener, Francis Amos, *“ Now, gardener, you shall
“ live at your ease and work at your ease; it shall not be
“ g3 it was in Sir Theodosius’s days; I wanted before to be
“ master. I have got master now, and I shall be master.”
On the day of Sir Theodosius Boughton’s death Donellan

- announced it to his guardian, Sir Willlam Wheler, in a letter

which mentioned none of the circumstances, but observed
raerely that he had been for some time past under the care of
Mr, Powell for a complaint similar to that which he had at
Eton, and had died that morning. Sir William Wheler re-
turned a civil answer; but on the following Sunday he saw
Mr. Newsam, and in consequence of what he heard from him,
he wrote to Donellan on the 4th September, saying that there
was a report that the death was very sudden, that there was
great reason to believe the physic was improper, and might
be the cause of the death; that he had inquired of Mr.
Powell, whose reputation was at stake, and that it would be
a great satisfaction to Mr, Powell to have the body opened.
The letter proceeded to say :—* Though it is very late to do
“ it now, yet it will appear from the stomach whetber there
“ is anything corrosive in it. As a friend to you, I must say
“ that it will be a great satisfaction to me, and I am sure it
“ must be so to you, Lady Boughton, and Mrs. Donellan,
“when I assure you it is reported all over the country
“ that he was killed either by medicine or by poison. The
“ country will never be convinced to the contrary unless
“ the body is opened, and we shall all be very much blamed;
« therefore I must request it of you and the family that
“the body may be immediately opened by Mr, Wilmer
“ of Coventry, or Mr. Snow of Southam, in the presence of
“ Dr, Rattray, or any other physician that you and the family
“ may think proper.” *Donellan answered this on the same
day by a note, in which he said, “We most cheerfully wish
1 P, 105 2 Pp. 113—115.
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" to have the body of Sir Theodosius opened for the general TriaLs.
“ satisfaction, and the sooner it is done the better ; therefore ™~
“ I wish you could be here at the time.” To this Sir William
Wheler replied, “1 am very happy to find that Lady Bough-
“ ton, Mrs. Donellan, and yourself approve of having the body
“ opened.” He went on to say that it would not be proper
for him to attend, or any one else, except the doctors.

In consequence of these letters, Dr. Rattray and Mr.
Wilmer were sent for, and came to Lawford Hall about eight
o’clock the same evening. 1 Donellan received them, and told
them that he wished the body opened for the satisfaction of
the family, producing to them Sir William Wheler's second
letter—unot. the one about the suspicion of poison, but the
one which contained s mere general expression of satisfaction
at the willingness of the family to have the body opened, and
excused himself from atiending. He said nothing of any
suspicion of poison. The body was found in a high state of
putrefaction, and the two medical men, disgusted at the busi-
ness, and not knowing of any special reason for inguiry, said
that they thought at so late a period nothing could be dis-
covered, declined o open the body, and left the house,

On the following morning (Tuesday, September 53} Donellan
wrote to Sir W, Wheler a letter in which he said that Dr,
Rattray and Mr. Wilmer and another medical man had been
at the house, and that Mr. Powell had met them there. He
then proceeded :—?2 “ Upon the receipt of your last letter I gave
““ it them to peruse, and act asitdirected ; the four gentlemen
* proceeded accordingly, and T am happy to inform you they
* fully satisfied us, and I wish youn would hear from them the
““ state they found the body in, as it would be an additional
“ satisfaction to me that you should hear the account from
“ themselves,”

These expressions naturally led Sir W. Wheler to believe
that the body had actually been opened, though in fact this
was not the case,

On the same day 3Mr. Bucknill, a surgeon at Rugby,
came and offered to open the body, but Donellan said that
as Dr, Rattray and Mr. Wilmer had declined, it would

1 Pp. 63-4. : P, 118, s P o7,
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be disrespectful fo them to allow any one else to take their
place.

On the next day, the 6th September, ! Sir William Wheler
heard that the body had not been opened, and heard also of
Bucknill's offer. He accordingly wrote again to Donellan,
saying, that from his last letter he had inferred that the
body had been opened, but now found that the doctors
had not thought it safe, and that Bucknill's offer to do so
had been refused. He added that if Bucknill and Mr.
Snow would do it they ought by all means to be allowed.
?Donellan replied by a letter on the §th September, the
day of the funeral, in which he offered to have the funeral
put off, if Sir W. Wheler wished, till after he (Sir W.
Wheler) had seen Dr. Rattray and Mr. Wilmer. $He did
nat offer to have the body opened. In the meantime Sir
W. Wheler had sent to Bucknill and Snow to go over
to open the body, and Bucknill went for the purpose, and
arrived at the house about two in the afternoon of Wed-
nesday, the day of the funeral. Snow had not then arrived.
Bucknill was sent for to a patient who was supposed to be
dying, and went away, saying he should be back in an hour
or an hour and a half. He came back in an hour, and
* Donellan said “he was gone, and he had given his orders
“ what to do, and they were proceeding according to those
“orders; and I am sorry you should have given yourself
“ this trouble.” ®Bucknill then left, and the body was
buried without being cpened.

These incidents prove that Donellan did all he could
to destroy all evidence as to the cause of the death of the
deceased. After Lady Boughton had said she thought there
was something wrong about the draught, he threw it away.
After SBir William Wheler said there was a report of poison-
ing, he kept the doctors in ignorance of it, and so prevented
their opening the body. He then ingeniously contrived
to lead Sir William Wheler into the belief that they had

1P 118,

2 P. 21. This letter was read in the opening speech of Mr. Howarth, the
counsel for the Crown. It does not appear in the report of the evidence.

P o3

. 95, 4 It appears from the summing up that ke meaut Snow,
5 Pp. 99, 100,
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opened it, and also parried and put aside Bucknill's offer TwmaLs.
to do so, _ -

The suspicions of poisoning which prevailed were so strong,
that the body was taken up on the Saturday after the funeral
(September 9), and opened by Mr, Bucknill in the presence
of Dr. Rattray, Mr. Wilmer, Mr. Powell, and Mr. Snow.
It was in an advanced state of decomposition, and none of
the appearances which presented themselves required to be
explained by any other cause. There was, howesver, one ex-
ception, and it is remarkable that this piece of evidence was
not, given on the examination of the witness in chief, but was
got out of Dr. Rattray—injudiciously and needlessly, it would
seem—Dby questions asked by the prisoner’s  counsel in
cross-examination. Tt was as follows :—

1« 9 Did you ever smell at that liquor that was in the
¢« gtomach? 4. Ay, smell; I could not avoid smelling.
“« Q. Was it the same offensive smell? 4. It in general bad ;
« one could not expect any smell but partaking of that general
“ putrefaction of the body; but I had a particular taste in
“ my mouth at that time, a kind of biting acrimony upon my
“ tongue. And I have, in all the experiments I have made
“ with laurel-water, always had the same taste from breathing
« over the water, a biting upon my tongue, and sometimes a
* bitter taste upon the upper part of the fauces.”

Having got out this evidence against his client whilst
feeling his way towards the suggestion that putrefaction
accounted for the whole, the counsel could not let it aloue,
but pursued his questions, and made matters worse.

«@ Did you impute it to that cause, then? 4. No; I
« imputed it to the volatile salts escaping the body.”

If the questions had stopped here, it would have left
Dr. Rattray in the wrong, but, apparently encouraged by this
advantage, the prisoner’s counsel went a step further.

« . Were not the volatile salts likely to occasion that?
« A, No. I complained to Mr, Wilmer, ‘I have a very odd
« ¢ taste in my mounth—my gums bleed.” @ You attributed it
"« o the volatility of the salts? 4. At that time I could not
« aceonnt for it ; but, in my experiments afterwards with the

' P. 83,
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* laurel-water, the effluviasof it constantly and uniformly
“ produced the same kind of taste; there is a very volatile
“ oil in it, T am persuaded.”

The post-mortem examination was followed by an inquest.
At the inquest, ! Lady Boughton gave an account of Donellan’s
washing the bottle, When she did so, *he laid hold of her

arm and gave her a twitch, and on their return home (said

Lady Boughton), “ he said to his wife, before me, that T had
“ no occasion to have told of the circumstance of his washing
“ the bottle. I was only to answer such questions as bad
“ heen put to me, and that question had not been asked me.”
At or after the inquest, 3Donellan wrote a letter to the coroner
and jury, of which the following passage was the most im-
portant part:—*During the time Sir Theodosius was here,
“ grent part of it was spent in procuring things to kill rats,
* with which this house swarms remarkably; he used to
“ have arsenic by the pound weight at a time, and laid the
“ game in and about the house in varicus places, and in as
* many forms. We often expostulated with him about the
« sontinued careless manner in which he acted respecting
“ himself and the family in general. His answer to us was,
“ that the men-servants knew where he laid the arsenic,
* gnd for us, we had no business with it. At table, we
* have not knowingly eaten anything for many months past
“ which we perceived him to touch, as we well knew his
" extreme inattention to the bad effects of the various things
“ he frequently used to send for for the above purposes, as
« well as for making up horse-medicines.” ¢ It was true that
Sir Theodosius bad bought a pound of arsenic for the purpose
of poisoning fish and rats, as appeared on the cross-examination
of his mother,

b Besides these circumstances, it was shown that Donellan
had & still, in which he distilled roses. He kept the still in
a room which he called his own, and in which he slept when
Mrs. Donellan was confined.  Two or three days after Sir
Theodosiug’s death, he brought out the still to the gardener
o clean. Tt was full of lime, and the lime was wet, He

1 P, 45. 2 P. 106, PP 24
4+ P. 53, 5 P, 108. & P.107.
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said he used the lime to kill the fleas. ! About a fortnight
after the death, he brought the still to Catherine Amos, the
cook, and asked her to put it in the oven and dry it, that it
might not rust. It was dry, but had been washed. The
cook said it would unsolder the tin to put it in the oven. 2Tt
was suggested by the prosecution that the object of this might
be to take off the smell of laurel water.

2 After Donellan was in custody, he had many conversaions
on the subject of the charge with a man named Darbyshire
a debtor. In these conversations, he frequently expressed his
opinion that his brother-in-law had been poisoned. He said,
« Tt was done amongst themselves,—himself” (the deceased),
 Lady Boughton, the footman, and the apothecary.” Healso
said that Lady Boughton was very covetous ; that she had
received an anonymous letter the day after Sir Theodosius's
death, charging her plump with the poisoning of Sir
Theodosius, that she called him, and told it to him, and
trembled.

The medical evidence given against the prisoner was that
of Dr, Rattray, Mr. Wilmer, Dr. Ash, and Professor Parsons,
professor of anatomy at Oxford. They substantially agreed

L P, 57.

2 In the cbeervations on Donellan’s case contained in Mr. Townsend’s Life
of Justice Buller {Lives of English Judges, p. 14}, the following statement is
made:—** In his [Donellan's] library there happened to be a Sintﬁla number of
s the Philosophical Tronsactiont; and of this single number the leaves had
‘¢ been cut only in one place, and this place ha?pened to contain an scconnt
of the making of Jaurel-water by distillation.” Nothing is said of thisin
the reports of the trisl. It is something like the evidence in Palmer’s case
(post, p. 408} about the note on strychnine in the book, though mueh stronger.

3 The following anecdote forms a curious addition to the evidence given at
the trial :—My grandfather, well known as one of the leading members of the
Anti-Blavery Soclety, took great interest in Donellan™s case, and wrote =
pamphlet against the verdict, which attracted much notice at the time. He
was thus introduced to Donellan’s attorney, who told him that he always
believed in his client's innocence, till ane day he (the sttorney) proposed to
Donelinn to retain Mr. Duuning specially to defend him. Daonellan agreed,
and referred the attorney to Mre. Donellan for authority to fucur the necessary
expense. Mrs, Daonellan aaid she thought it needless to pey so high a fee.
‘When the attorney reported this to Donellan, he burat into s rage, and cried
ont passiopately,—‘‘ And who got it for her!” Then, sesing he had com-
mitted himeeif, he suddenly stopped. 1 have heard this sfory related by twe
of my grandfather's children, in nearly the same form, with the addition, that
he was fond of telling it. At the time of the trial, Dunuing was satill in

ractice. He was raised to the peerage in the foliowing year. The story
itself is hearssy at the fifth remove as to o conversation 101 years ago. I, in
1882, say thet my uncle and au aunt told me that my grandfather told them
that an attorney told him that Donellan said, &e., in 1781 )
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in their opinions; but the way in which they were allowed to
give their opinions differed much from what would be per-
mitted in the present day, as their answers embodied their
view of the evidence, with their opinion of the nature of the
symptoms described. In the present day great pains are
taken to prevent this, and to oblige skilled witnesses to give
scientific opinions only, leaving the evidence to the jury.

Dr. Rattray said, * “ Independent of the appearances of the
“ body, I am of opinion that draught, in consequence of the
“ symptoms which followed the swallowing of it, as described
“ by Lady Boughton, was poison, and the immediate cause of
* his death.” )

Dr. Ash was asked, **“ What is your opinion of the death of
“ 8ir Theodosius Boughton ?

“4.~1 answer, he died in consequence of taking that
* draught administered to him in the morning. He died in
“ so extraordinary a manner. It does not appear, from any part
** of the evidence that has been this day given, that Sir Theo-
“ dosius had any disease upon him of a nature, either likely
** or In any degree sufficient, to produce those violent conse-
" quences which happened to him in the morning, when he
* was seized in that extraordinary manper, nor do I know of
“ any medicine, properly so called, administered in any dose
* or form, which could produce the same effects. I know
“ nothing but a poison, immediate in its operation, that could
“be attended with such terrible consequences.” He then
went on to say that the post-mortem appearances in some
degree resembled those of animals poisomed by vegetable
poisons.

Dr. Parsons said, *“ I have no difficulty in declaring it to
“ be my opinion, that be died in consequence of taking that
“ draught, instead of the medicine of jalap and rhubarb.
* The nature of that poison appears sufficiently described by
‘ Lady Boughton, in the account she gives of the smell of
* the medicine when she poured it out in order to give it to
“ her son,”

* Donellan, according to the practice of that time, delivered
a written defence to the officer of the court, by whom it was

A : P. 92, * P, 95, * Pp. 123--126.
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read. It affords a good illustration of the fact that when counsel TriaLs,
are refused to a prisoner every statement made by the prose-
cution amounts to an indirect interrogation of the prisoner.
He does not attempt to explain the washing of the bottles.
He does attempt to explain the transactions about the
doctors ; but, in doing so, he contradicts the witnesses. He
says, < These gentlemen arrived about nine o'clock at night,
“when I produced to them Sir William’s letter, and desired
“they would pursue his instructions.” The letter he produced
was the second letter, not the first. In the preceding part of
his defence, he mentioned only one leiter from Sir William
Wheler. In reference to Bucknill's visit on the day of the
funeral, he said that after Bucknill was called away, Snow
came and waited for Bucknill a considerable time; and, on
making inquiry of the plumber aud others as to the state of
the body, said he would not be concerned in opening it for
8ir Theodosius’s estate, and went away ; after which the body
was buried, “but not by my directions or desire.” It is
remarkable that Snow was not called on either side. Accord-
ing to our modern practice he ought to have been called by
the Crown, unless there were strong reasons to the contrary.

On the whole, it appears that the defence contains one
false suggestion, and one unproved suggestion which, if true,
could have been proved; and that, on all the other parts
of the prisoner’s behaviour, it maintains a most significant
silence. This is most important, as, being in writing, it must
have been prepared before the trial.

Evidence for the prisoner was given ! which ghowed that
in June, 1778, twu years before the alleged murder, he
acted in such a way as to prevent bis brother-in-law from
fighting a duel, 2and that, about a year afterwards, he was
sent for as second on another occasion, though the quarrel
was arranged before he arrived. This went to show that, if he
was guilty, his design was not formed in 1778

He also called the famous John Hunter to contradict the
medical evidence for the prosecution,

In Palmer’s case, the witnesses were confined in the closest
way to speaking of the symptoms in general terms, and

1 Pp. 47, 127. * P 128,
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were not permitted to give any sort of opinion as to the
means by which they were produced. So far was this dis-
tinetion from being understood, or at least favoured, in
Donellar’s case, that Hunter was hardly permitted to confine
himself to an opinion on the symptoms. The gist of his
evidence was, that all the symptoms were consistent with
epilepsy or apoplexy, though also consistent with poisoning
by laurel water. The greatness of John Hunter's name, and
the curious difference between the practice of that day and our
own, will excuse an extract of some length from his evidence.
After being examined as to some of the circumstances of the
case, he was asked :—

14 Q. Do you consider yourself as called upon by such
“ appearances to impute the death of the subject to poison ?

“ A, Certainly not. I should rather suspect it to be an
“ apoplexy, and I wish the head had been opened. It might
“ have removed all doubts.

* @. From the appearances of the body . . . no inference
“ can be drawn for me to say he died of poison ?

*“ 4. Certainly not ; it does not give the least suspicion.”

He was then crogs-examined.

2« . Having heard before to-day that a person, apparently
“ in health, had swallowed a draught which had produced the
“ symptoms described—I ask you whether any reasonable man
““ can entertain a doubt that that draught, whatever it was,
© produced those appearances?

“4, 1 don't know well what answer to make to that
* question.

“ . I will therefore ask your opinion. Having heard the
“ account given of the health of this young gentleman, pre-
“ yvious to the taking of the draught that morning, and the
“ symptoms that were produced immediately upon taking
“ the draught—I ask your opinion, as a man of judgmeut,
“ whether you do not think that draught was the occasion of
“ his death ?

“ 4. With regard to the first part of the question, his being

1 P, 181,

2 Pp. 131-2. The phraseclogy is very ungrammatical ; but it always is so
in shorthand reports. The meaning is plain enough. Gurney's report is less
incorrect as to langnage, but is hardly so vivid.
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“ in health, that explains nothing. Some healthy people, and Triavs.
“ generally healthy people, die suddenly, and therefore I shall ~
“ lay no stress upon that. As to the circumstances, I own
“ there are suspicions. Every man is as good a judge as
“T am. '

1+« Qourt.—You are to give your opinion upon the symptoms
“ only, not upon any other evidence given.

“ @ Upon the symptoms immediately produced upon the
“ swallowing of the draught, I ask your judgment and opinion,
* whether that draught did not occasion his death ?

“ Prisoner's Counsel—1 object to that question, if it is put
“ In that form ; if itis put ‘after the swallowing it,’ I have no
‘“ objection.” (Frobably thie objection was that the words
“ produced upon” implied causation.)

“ @ Then ‘after’ swallowing it. What is your opiniop,
“ allowing he had awallowed it ?

“ A, T can only say that is a circumstance in favour of such
“ opinion., '

* Court—That the draught was the occasion of his
¢ death ?

“.4. No: because the symptoms afterwards are those of a
* man dying, who was before in perfect health; a man dying
“ of an epilepsy or apoplexy. The symptoms weuld give one
“ those general ideas.

“ Clourt.—It is the general idea you are asked about now;
“ from the symptoms which appeared upon Sir Theodosius
“ Boughton immediately after he took the dranght, followed
“ by his death so very soon after—whether, upon that part of
“ the case, you are of opinion that the draught was the cause
* of his death ?

“ 4, I T knew the draught was poisor I should say, most
“ probably, that the symptoms srose from that; but when I
“ don’t know that that draught was poison, when I consider
“ that a number of other things might oceasion his death, I
* can’t answer positively to it.”

Here more questioning followed, the most important part of
which was an inquiry whether laurel-water, if taken, would.
not have produced the symptoms ; to which the answer was,

1 Sic in Gurney's report.
YOL, IIL, cc
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« I suppose it would.” At last, the judge asked the following
question :—

“ @ T wish you would be so good as to give me your opinion,
“in the best manner you can,one way or the other, whether,

“ upon the whole-—you have heard of the symptoms described

* ~~it i3 your opinion the death proceeded from that medicine
* or from any other cause ?

“ 4. That question is distressing. I don't mean to equivo-
“ cate when T tell the sentiments of my own mind—what I
“ feel at the time. I can give nothing decisive.”

Upon this evidence, the judge observed as follows:—

1e For the prisoner you have had one gentleman called who
“is likewise of the faculty, and a very able man. One can
“ hardly say what his opinion is; he does not seem to form
‘“ any opinion at all of the matter; he at first said he could
“not form an opinion whether the death was occasioned by
“ that poison or not, because he could conceive it might be
“ ascribed to other causes. I wished very muchk to have got
“ another answer from Mr. Hunter if I could,—What, upon
“ the whole, was the result of his attention to this case?
“what his present opinion was? But he says he can say
“ nothing decisive. So that, on this point, if you are deter-
“ mining in the case upon the evidence of the gentlomen who
“ are skilled in the faculty, why, you have a very positive
“ opinion of four or five gentlemen of the faculty, on the one
“ side, that the deceased did die of poison; and, upen the
“ other side, what I really cannot myself call more than the
* doubt of another—that is, Mr. Hunter.”

The rest of the summing-up was equally unfavourable to
the prisoner. After observing that the two questions were,
whether the deceased was poisoned, and, if so, by whom-—and
after concluding the consideration of the first question by
the remarks just quoted—the judge went through every
particular of the prisomer’s conduct, showing how they sug-
gested that he was the poisoner. Describing Donellan’s false
statement that the deceased had taken cold, he asked, “Is
“that truth? . . . What was there that called upon the
* prisoner, unnecessarily, to tell such a story? If you can

1 P. 188,
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“find an answer to that that does not impute guilt to the Triats
“ prisoner, you will adopt it; but on this fact, and many others
“ that I must point out to your attention, I can only say, that
¢ unnecessary, strange, snd contradictory declarations cannot
“ be accounted for otherwise than by such fatality, which
“ only portends guilt” He then went through the other
circumstances with a dexterity to which an abstract cannot
do justice, here and there qualifying the points against the
prisouer by suggestions in his favour., TFor instance, afier
remarking on the keeping back of Sir W. Wheler's letter,
he says, “It is possible the prisomer might suppose Sir
“ W, Wheler's ideas were sufficiently communicated to the
“ physicians and surgeons by the last letter, and therefore
“ unnecessary to show the first.” On the whole, however,
every observation made the other way.

Upon this evidence and summing-up, Donellan was almost
Immediately convicted, and was afterwards bung.

Few cases have given rise to more discussion. Both the
conduct of the judge and the verdict of the jury were warmly
censured at the time,

In the present day, I doubt whether the prisoner would
have been convicted, because the medical evidence certainly
is far less strong than it might have been. John Hunter's
evidence obviously comes to this. Epilepsy or apoplexy or
poison are equally probable solutions of the facts proved if
we look only at the symptoms, and there is in the nature of
things no reason why a man apparently in perfect health
should not have a fatal attack of epilepsy or apoplexy a few
minutes after drinking a glass of medicine as well as at
any other time., On the other hand, the symptoms were
precigely those which would be caused by poisoning with
laurel-water, The evidence as to the smell of the medicine,
and as to the smell perceived by the doctors who examined
the body, peints directly to the conclusion that laurel-water
was used, Every incident in Donellan’s conduct pointed
to his guilt. He took every step which a guilty man would
naturally take. Before the death he did all he could to
prevent surprise at its occurrence and to lead people to
expect it. After the death he did his best to destroy all

ce2
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Triars, evidence as to its cause and to prevent the examination of

" the body. He also prepared means by which he obtained an

opportunity for committing the erime, and he had the means

by which he might prepare the poison supposed to have

been used if he were so disposed. Moreover, he entirely

failed to give any plausible explanation of the course which

ke was proved to have taken. To my mind, all this taken

together raises so strong a probability of his guilt, that I think

the jury were right in rejecting the possibility that the death

might have been caused by apoplexy or epilepsy happening

to follow close upon the administration of the medicine. No

doubt the case is near the indeterminate and indeterminable

line at which reasonable doubt would begin. It forms a

curious contrast to the case of Belany, tried and acquitted

for the murder of his wife, on evidence which was rather
stronger, in 1844.



PALMER'S CASE.

1THE CASE OF WILLIAM PALMER,

On the 14th of May, 1856, William Palmer was tried at
the Old Bailey, under the powers conferred on the Court of
Queen’s Bench by 19 Vic. c. 16, for the murder of John
Parsons Cook at Rugeley, in Staffordshire. The trial lasted
for twelve days, and ended on the 27th May, when the
prisoner was convicted, and received sentence of death, on
which he was afterwards executed at Stafford.

Palmer was a general medical practitioner at Rugeley,
much engaged in sporting transactions. Cook, his intimate
friend, also a sporting man, after attending Shrewsbury races
with Palmer on the 13th November, 1855, returned in his
comnpany to Rugeley, and died at the Talbot Arms Hotel, at
that place, soon after midnight, on the 21st November, 1855,
under cireumstances which raised a suspicion that he had been
poisoned by Palmer. The case against Palmer was, that he
had a strong motive to murder his friend, and that his conduct
before, at the time of, and after his death, coupled with the
circumstances of the death itself, left 1o reasonable doubt
that he did murder him, by poisoning him with antimony and
strychnine,

The evidence stood as follows: At the time of Cook’s
death, Palmer was involved in bill transactions, which appear
to have begun in the year 1833. % His wife died in September,
1854, and on her death he received £13,000 on policies
on her life, nearly the whole of which was applied to the

1 The anthority referred to is *“ A Verbatim Report of the Trial of William

f Pglmer, k., transcribed from the Shorthand Notes of W. Angelo Bennett.”

London : Allen. 1B5é.
2 A true hill for her murder wes returned aﬁainst the prisoner ; but as he
swag convicted in Cook's case, it was not proceeded with,
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discharge of his liabilities. In the course of the year 1855 he
raised other large sums, amounting in all to £13,500, on what
purported to be acceptances of his mother’s. The bills were
renewed from time to time at encrmous interest (usually
sixty per cent. per annum) by a money-lender named Pratt,
who, at the time of Cook’s death, held eight bills—four on
his own account and four on account of his client; two
already overdue, and six others falling dve—some in No-
vember and others in January. About £1,000 had been paid
off in the course of the year, so that the total amount then
due, or shortly to fall due to Pratt, was £12,500, The only
means which Palmer had by which these bills could be pro-
vided for was a policy on the life of his brother, Walter
Palmer, for £13,000. ?Walter Palmer died in August, 1855,
and William Palmer had instructed Pratt to recover the
amount from the insurance office, but the office refused to
pay. ®In comsequence of this difficulty, Pratt earnestly
pressed Palmer to pay something in order to keep dowa the
interest or diminish the principal due on the bills, He issued
writs against kim and his mother on the 6th November, and
informed him in substance that they would be served at once,
unless he would pay something on account. Shortly before
the Shrewsbury races he had accordingly paid three sums,
amounting in all to £800, of which £600 went in reduetion of
the principal, and £200 was deducted for interest. It was under-
stood that more money was to be raised as early as possible.

8 Besides the money due to Pratt, Mr. Wright, of Birming-
ham, held bills for £10,400. Part of these, amounting to
£6,500, purported to be accepted by Mrs. Palmer, part were
collaterally secured by a bill of sale of the whole of William
Palmer’s property. These bills would fall due in the first
or second week of November. Mr, Padwick also held a hill of
the same kind for £2,000, on which £1,000 remained unpaid,
and which was twelve months overdue on the 6th October,
1855. *Palmer, on the 12th November, had given Espin a
cheque antedated on the 28th November, for the other £1,000.

1 A bill for his murder aleo was returned agsinat William Palmer ; but,
in consequence of his convictien, was not proceeded with.
* Pratt, 185-6. % Wright, 169-70. 4 Espin, 164
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1 Mrs. Sarah Palimer’s acceptance was on nearly all these bills,
and in every instance was forged.

The result, 1s that, about the time of the Shrewsbury races,
Palmer was being pressed for payment on forged acceptances
to the amount of nearly £20,000, and that his only resources
were a certain amount of personal property over which
‘Wright held & bill of sale, and a policy for £13,000, the pay-
ment of which was refused by the office. Should he succeed
in obtaining payment, he might no doubt struggle through
his difficulties, but there still remained the £1,000 antedated
cheque given to Espin, which it was necessary to provide for
at once by some means or other. That be had no funds of
his own was proved by the fact that ?his balance at the bank
on the 19th November was £0 6s., 2and that he had to borrow
£25 of a farmer, named Wallbank, to go to Shrewsbury races.
It follows that he was under the most pressing necessity to
obtain a considerable sum of money, as even a short delay in
obtaining it might involve bim not only in insolvency, but in
a prosecution for uttering forged acceptances.

4 Besides the embarrassment arising from the bills in the
hands of Pratt, Wright, and Padwick, Palmer was involved in
a transaction with Cook, which had a bearing on the rest of
the case. Cook and he were parties to a bill for £500, which
Pratt had discounted, giving £375 in cash, and a wine war-
rant for £65, and charging £60 for discount and expenses.
He also required an assignment of two racehorses of Cook’s
—Polestar and Sirius—as a collateral security, By Palmer's
request the £375, in the shape of a cheque payable to Cook’s
order, and the wine warrant, were sent by post to Palmer at
Doncaster, Palmner wrote Cook’s endorsement on the cheque,
and paid the amount to his own credit at {be banlk at Rugeley.
On the part of the prosecution it was said that this trans-
action afforded a reason why Palmer should desire to be rid of
Cook, inasmuch as it amounted to a forgery by which Cook
was defrauded of £373. It appeared, however, on the other
side, that there were £300 worth of notes, relating to some
other transaction, in the letter which inclosed the cheque; and

1 Strawbridge, 104, 189, 170, ? Strawbridge, 169.
? Wallbank, 169, 4 Pratt, 1687.
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Triats, 88 it did not appear that Cook had complained of getting no
™ consideration for his acceptance, it was suggested that he had
authorised Palmer to write his name on the back of the
cheque, and had taken the notes himself. This arrangement
seems not improbable, as it would otherwise be hard to
explain why Cook acquiesced in receiving nothing for his
acccptance, and there was evidence that he mesnt to provide
for the bill when it became due. Tt also appeared late in the
case that there was another bill for £500, in which Cook and
Palmer were jointly interested.
®Such was Palmer’s position when he went to Shrewsbury
races, on Monday, the 12th November, 1855. Cook was
there also; and on Tuesday, the 13th, his mare Polestar won
the Shrewsbury Handicap, by which he became entitled to
the stakes, worth about £380, and bets to the amount of
nearly £2,000. Of these bets he received £700 or £800 on
the course at Shrewsbury. The rest was to be paid at Tatter-
sall's on the following Monday, the 19th November, After
the race Cook invited some of his friends to dioner at the
Raven Hotel, and on that occasion and on the following day
be was both sober and well. On the Wednesday night, a man
named Ishmael Fisher came Into the sitting-room which
Palwer shared with Cook, and found them in company with
some other men drinking brandy-and-water. Coock com-
plained that the brandy “burned his throat dreadfully,” and
put down his glass with a small quantity remaining in it.
Palmer drank up what was left, and, handing the glass to
Read, asked him if he thought there was anything in it; to
which Read replied, “ What's the use of handing me the glass
“when it's empty "’ Cook shortly afterwards left the room,
called out Fisher, and told him that he had been very sick,
and “he thought that damned Palmer had dosed him.” He
also handed over to Fisher £700 or £800 in notes to keep for
him. He then became sick again, and was ill all night, and
had to be attended by a doctor. He told the doctor, Mr.
Gibson, that he thought he had been poisoned, and he was

I Pp, 307, 310,
% Figher, 25-6. Read, 80. Gibson, 81, Thos. Jones, 29.
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treated on that supposition. Next day Palmer told Fisher
that Cook had said that he (Palmer) had been putting some-
thing into his brandy. He added that he did not play such
tricks with people, and that Cook had been drunk the night
before—which appeared not to be the case. Fisher did not
expressly say that he returned the money fo Cook, but from
the courze of the evidence it seems that he did, for Cook
asked him to pay Pratt £200 at once, and to repay himself on
the following Monday out of the bets which he would receive
on Cook’s account at the settling at Tattersall's.

* About half-past ten on the Wednesday, and apparently
shortly before Cook drank the brandy-and-water which he
complained of, Palmer was seen by a Mrs. Brooks in the
passage, looking at a glass lamp through a tumbler which
contained some clear fluid iike water, and which he was
shaking and turniog in his hand. There appears, however,
to have been no secrecy in this, as he spoke to Mrs, Brooks,
and continued to hold and shake the tumbler as he did so.
? George Myatt was called to contradict this for the prisoner.
He said that he was in the room when Palmer and Cook
came in; that Cook made a remark about the brandy, though
he gave a different version of it from Fisher and Read; that
he did not see anything put in it, and that if anything had
been put in it he should have seen. He also swore that
Palmer never left the room from the time he came in till
Cook went to bed, He also put the time later than Fisher
and Read. All this, however, came to very little. It was
the sort of difference which always arises in the details of
evidence. As Myatt was a friend of Palmer’s, he probably
remembered the matter (perhaps honestly enough) in a way
more favourable to him than the other witnesses.

It appeared from the evidence of Mrs. Brooks, and also
from that of a man named Herring, that other persons besides
Cook were taken ill at Shrewsbury, on the evening in ques-
tion, with similar symptoms. *Mrs. Brooks said, “ We made
“an observation we thought the water might have been

1P 52 ® (5. Myatt, 264.
* Herring, 105. 4 Brovks, 54.
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Triats. “ poisomed in Shrewsbury.” !Palmer himself vomited on
" his way back to Rugeley, according to Myatt.

The evidence as to what passed at Shrewsbury clearly
proves that, Palmer being then in great want of money, Cook
was to his knowledge in possession of £700 or £800 in
bank-notes, and was also entitled to receive on the follow-
ing Monday about £1,400 more. It also shows that Palmer
may have given him a dose of antimony, though the weight
of the evidence to this effect is weakened by the proof that
diarrhosa and vomiting were prevalent in Shrewsbury at the
time. It is, however, important in connection with subsequent
events.

On Thursday, November 15th, Palmer and Cook returned
together to Rugeley, which they reached about ten at night.
Cook went to the Talbot Arms, and Palmer to his own house
immediately opposite. Cook still complained of being unwell.
On the Friday he dined with Palmer, in company with an
attorney, Mr, Jeremiah Smith, and returned perfectly sober
about ten in the evening. At eight on the following morning
(November 17th) Palmer came over, and ordered a cup of
coffee for him. The coffee was given to Cook by Mills the
chambermaid, in Palmer’s presence. When she next went to
his room, an hour or two afterwards, it had been vomited. 2In
the course of the day, and apparently about the middle of the
day, Palmer sent a charwoman, named Rowley, to get some
broth for Cook at an inn called the Albion. She brought it
to Palmer's house, put it by the fire to warm, and left the
roora. *Soon after, Palmer brought it out, poured it into a
eup, and sent it to the Talbot Arms with a message that it came
from Mr. Jeremiah Smith. ¢The broth was given to Cook,
who at first refused to take it. Palmer, however, came in, and
said he must have it. ®The chambermaid brought back the
broth, whick she had taken down stairs, and left it in the
room. It also was thrown up. °In the course of the after-
noon, Palmer called in Mr. Bamford, a surgeon eighty years
of age, to see Cook, and told him that when Cook dined at

1 Myatt, 264. 2 Mills, 32-3. 3 Rowley, 59.
4 G. T. Barnes, 54, Mills, 34. ¥ Mills, 34.
¢ Baniford, Dep, 114. Evidence, 164,
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bis (Palmer’s) house he had taken too much champagne. TriaLs.
Mr. Bamford, however, found no bilious symptoms about him,
and he said he had drunk only two glasses. On the Saturday
night, Mr. Jeremiah Smith slept in Cook’s room, as be
was still ill. 1On the Sunday, between twelve and one,
Palmer sent over his gardener, Hawley, with some more
broth for Cook. 2 Elizabeth Mills, the servant at the Talbot
Arms, tasted it, taking two or three spoonfuls. She became
exceedingly sick about half an hour afterwards, and vomited
till five o'clock in the afternoon. She was so ill that she had
to go to bed. #This broth also was taken to Cook, and the
cup afterwards returned to Palmer, It appears to have been
taken and vomited, though the evidence is not quite explicit
on that point. *By the Sunday’s post Palmer wrote to Mr.
Jones, an apothecary, and Cook’s most Intimate friend, to
come and see him. He said that Cook was “confined to his
“ bed with a severe bilious atlack, combined with diarrhea.”
®The servant Mills said there was no diarrheea. It was
observed on the part of the defence that this letter was
strong proof of innocence. ©The prosecution suggested that
it was “part of & deep design, and was meant to make
“ evidence in the prisoner’s favour.” The fair conclusion seems
to be, that it was an ambiguous act which ought to weigh
neither way, though the falsehood about Cook’s symptoms is
suspicious as far as it goes,

" On the night between Sunday and Monday Cook had
some sort of attack. When the servant Mills went into his
room on the Monday, he said, “I was just mad for two
“minutes.” She saild, “ Why did you not ring the bell 2”
He said, “ T thought that you would be all fast asleep, and
“not hear it.” He also said he was disturbed by a quarrel iy
the street, It might have waked and disturbed him, but he
was not sure. This incident was not mentioned at first by
Barnes and Mills, but was brought out on their being re-
called at the request of Serjeant Shee. It was considered

1 Hawley, 59. ? Mills, 34. Barnes, 54, % Barnes, 64. Mills, 34.
4 W, H. Jones, §1-2. 5 Mills, 85.

¢ Compere Bmethurst’s calling in Dr. Tedd, post, p. 445.

7 Barnes, 70. Mills, 70.
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TriaLs. important for the defence, as proving that Cook had had
T an attack of some kind before it was suggested that any
strychnine was administered ; and the principal medical
witness for the defence, ! Mr. Nunneley, referred to it with

this view.

? On the Monday, about a quarter-past or half-past seven,
Palmer again visited Cook ; but as he was ir London about
half-past two, he must have gone to town by an early train.
During the whole of the Monday Cook was much better.
He dressed himself, saw a jockey and his trainer, and the
sickness ceased,

In the meantime Palmer was in London. ®He met by
appointment a man named Herring, who was connected with
the turf. Palmer told him he wished to settle Cook’s account,
and read to him from a list, which Herring copied as Palmer
read it, the particulars of the bets which he was to receive.
They amounted to £984 clear. Of this sum Palmer instructed
Herring to pay £450 to Pratt and £350 to Padwick. The
nature of the debt to Padwick was not proved in evidence,
as Padwick himself was not called. Palmer told Herring the
£450 was to settle the bill for which Cook had assigned his
horses, +He wrote Pratt on the same day a letter in these
words: “ Dear Sir,—You will place the £50 T have just paid
“you and the £450 you will receive from Mr. Herring, to-
“ gether £500, and the £200 you received on Saturday” (from
Fisher) “towards payment of my mother’s acceptance for
“ £2 000 due 25th October.”

Herring received upwards of £800,and paid part of it away
according to Palmer’s directions, ®Pratt gave Palmer credit for
the £450; but the £350 was not paid to Padwick, according
to Palmer’s directions, as part was retained by Mr. Herring
for some debts due from Cook to him, and Herring received
less than he expected. ®In his reply, the Attorney-General
said that the £330 intended o be paid to Padwick was on
account of a bet, and suggested that the motive was to keep
Padwick quiet as to the antedated cheque for £1,000 given
to Espin on Padwick’s account. There was no evidence of

1 P.217. © ¥ Mills, 86, % Herring, 101-2,
+ Read by Serjt. Bhee, p. 180, & Pratt, 167 ; Herring, 104. © P, 800-1.
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this, and it is not of much importance. It was clearly in- Triavs.
tended to be paid to Padwick on account, not of Ceok
{except possibly as to a small part), but of Palmer, Palmer

thus disposed, or attempted to dispose, in the course of
Monday, Nov, 10th, of the whole of Cook’s winnings for his

own advantage. '

This is & convenient place to mention the final result of
the transaction relating to the bill for £500, in which Cook
and Palmer were jointly interested. 1On the Friday when
Cook and Palmer dined together (Nov. 16), Cook wrote to
Fisher (his agent) in these words: “Tt is of very great im-
“ portance to both Palmer and myself that the sum of £500
“should be paid to a Mr. Pratt, of 5, Queen Street, Mayfuir;
“£300 has been sent wp to-night, and if you would be kind
“enough to pay the other £200 to-morrow, on the receipt of
“ this, you will greatly oblige me. I will settle it on Monday
“at Tattersall's” 2 Fisher did pay the £200, expecting, as he
said, to settle Cook’s account on the Monday, and repay
bimself. ®On the Saturday, Nov. 17th (the day after the
date of the letter), “a person,” said Pratt, “ whose name I
“did not know, called on me with a cheque, and paid me
“£300 on account of the prisomer; that” [apparently the
cheque, not the £300] “was a cheque of Mr. Fisher's”
¢ When Pratt heard of Cook’s death, he wrote to Palmer,
saying, “ The death of Mr, Cook will now compel you to loock
“about as to the payment of the bill for £500 due the 2nd
“ of December.”

Great use was made of these letters by the defence. It was
argued that they proved that Cook was belping Palmer, and
was eager to relieve him from the pressure put on him by
Pratt; that in consequence of this he not only took up the
£500 bill, but authorised Palmer to apply the £800 to similar
purposes, and to get the amount settled by Herring, instead
of Fisher; so that Fisher might not stop out of it the £200
which he had advanced to Pratt. Tt was asked how it could
be Palmer’s interest, on this supposition, that Cook should
die, especially as the first consequence of his death was
Pratt’s application for the money due on the £300 bill,

) Fisher, 20. ¢ Fisher, 27, ' P.166. ¢ Read by Serjt. Shee, p. 181,
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Triats, These arguments were, no doubt, plausible; and the fact
T that Cook’s death compelled Pratt to look to Palmer for the
payment of the £500 lends them weight ; but it may be asked,
on the other hand, why should Cook give away the whole of
his winnings to Palmer ! Why should Cock allow Palmer to
appropriate to the diminution of his own liabilities the £200
which Fisher had advanced to the credit of the bill on which
both were liable ? ‘Why should he join with Palmer in a plan
for defrauding Fisher of his security for this advance? No
auswer to any of these questions was suggested. As to the
£300, Cook’s letter to Fisher says, “ £300 Aas been sent up this
“evening.,” There was evidence that Pratt never received it,
for he applied to Palmer for the money on Cook’s death.
Moreover, ! Pratt said that, on the Saturday, he did receive
£300 on account of Palmer, which he placed to the account of
the forged acceptance for £2,000. Where did Palmer get the
money? The suggestion of the prosecution was, that Cook
gave it him to pay to Pratt on account of their joint bill, and
that he paid it on bis own account. This was probably the
true view of the case. The observation that Pratt, on hearing
of Cook’s death, applied to Palmer to pay the £500 bill is
met by the reflection that that bill was genuine, and collater-
ally secured by the assignment of the racehorses, and that
the other bill bore a forged acceptance, and must be satisfied
at all hazards. The result is, that on the Monday evening
Palmer had the most imperious interest in Cook’s death, for
he had robbed him of all he had in the world, except the
equity of redemption in his two horses.
20n Monday evening (Nov. 19th), Palmer returned to
Rugeley, and went to the shop of Mr. Salt, a surgeon there,
about nine M. He saw Newton, Salt’s assistant, and asked
him for three grains of strychnine, which were accordingly
given to him. Newton never mentioned this transaction till
a day or two before his examination as a witness in London,
though he was examined on the inquest. He explained this
by saying that there had been a quarrel between Palmer and
Salt, his (Newton’s) master, and that he thought Salt would
be displeased with him for having given Palmer anything.
1 Pratt, 166, 2 Newton, 71-2.
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Nodoubt, the concealment was improper, but nothing appeared Triats.
on cross-examination to suggest that the witness was wilfully ™
perjured,

! Cook had been much better throughout Monday, and on
Monday evening, 2 Mr. Bamford, who was attending him,
brought some pills for him, which he left at the hotel. They
contained neither antimony nor strychnine. ®They were
taken up in the box in which they came to Cook’s room by
the chambermaid, and were left there on the dressing-table,
about eight o'clock. *Palmer came (according to Barnes, the
waitress), between eight and nine, and © Milla said she saw
him sitting by the fire between nine and ten,

If this evidence were believed, he would have had an
opportunity of substituting poisoned pills for those sent by
Mr. Bamford, just after he had, according to Newton, procured
strychnine, The evidence, however, ® was contradicted by a
witness called for the prisoner, Jeremiah Smith, the attorney.
He said that on the Monday evening, about ten minutes past
ten, he saw Palmer coming in a car from the direction of
Stafford ; that they then went up to Cook’s room together,
stayed two or three minutes, and went with Smith to the
house of old Mrs. Palmer, his mother, Cook said, “ Bamford
“had sent him some pills, and he had taken them, and
“ Palmer was Jate, intimating that he should not have taken
“them if he had thought Palmer would have called in
“before” If this evidence were believed, it would, of course,
have proved that Cook took the pills which Bamford sent as
ke sent them. 7 S8mith, however, was cross-examiced by the
Attorney-General at great length. He admitted, with the
greatest reluctance, that he had witnessed the assignment
of a policy for £13,000 by Walter to William Palmer; that
he wrote to an office to effect an insurance for £10,000 on the
life of Bates, who was Palmer’s groom at £1 a week ; that he

1 Mills, 85. ? Bumford, 165. 2 Mills, 35-6.

t Barnes, 55. ¢ Mills, 36. & J, Smith, 271.

? Bmith, 275—7. Noabbreviation can give the effect of this cross-examination.
The witness's effirts to gain time, and his distress as the various answers were
extorted from him by degrees, may be faintly traced in the report, The
witness's face was covered with aweat, and the papers put into lis hands
shook and rustled.
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tried, after Walter Palmer’s death, to get his widow to give
up her claim on the policy ; that he was applied to to attest
other proposals for insurances on Walter Palmer’s life for
similar amounts; and that he had got a cheque for £3 for
attesting the assignment.

1 Lord Campbell said of this witness, in summing up, “ Can
“you believe a man who so disgraces himself in the witness-
“box? It is for you to say what faith you can place in
“a witness who, by his own admission, engaged in such
“ fraudulent proceedings.”

1t is curious that, though the credit of this witness was so
much shaken in cross-examination, and though he was con-
tradicted both by Mills and Newton, he must have been right,
and they wrong, as to the time when Palmer came down to
Rugeley that evening. 2 Mr. Matthews, the inspector of police
at the Euston Station, proved that the only train by which
Palmer could have left London after half-past two (* when he
met Herring) started at five, and reached Stafford on the night
in question at a quarter to nine. It is about ten miles from
Stafford to Rugeley, so that he could not have got across by
the road in much less than an hour; yet Newton said he saw
him "about nine,” and Mills saw him “between nine and
“ten.” Nothing, however, is more difficult than fo speak
accurately as to time ; on the other hand, if Smith spoke the
truth, Newton could not have seen him at all that night, and
Mills, if at all, must have seen him for a moment only in
Smith’s company. Mills never mentioned Smith, and Smith
would not venture to swear she or any one else saw him at
the Talbot Arms. It was & suspicious circumstance that
Serjeant Shee did not open Smith’s evidence to the jury,
An opportunity for perjury was afforded by the mistake made
by the witnesses as to the time, which the defence were able
to prove by the evidence of the police inspector. If Smith
were disposed to tell an untruth, the knowledge of this fact
would enable him to do so with an appearance of plausibility.

Whatever view is taken as to the effect of this evidence, it
was clearly proved that, about the middle of the night between
Monday and Tuesday, Cook had a violent attack of some sort.

1P, 828 ¥ P 268 3 Herring, 102, 4 Mills, 87. Barnes, 55.
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About twelve, or a little before, his bell rang; he screamed Trravs,
violently. When Mills, the servant, came in, he was sitting "™
up in bed, and asked that Palmer might be fetched at once.
He was beating the bedclothes ; he said he should suffocate if
he lay down. His head and neck and his whole body jumped
and jerked. He had great difficulty in breathing, and his
eyes protruded. His hand was stiff, and he asked to have
it rubbed. Palmer came in, and gave him a draught and
some pills. He snapped at the glass, and got both it and
the spoon between his teeth, He had also great difficully in
swallowing the pills. After this he got more easy, and Palmer
stayed by him some time, sleeping in an easy chair.

1(reat efforts were made, in cross-examination, to shake
the evidence of Mills by showing that she had altered the
evidence which she gave before the coroner, so as to make her
description of the symptoms tally with those of poisoning by
strychnine, and also by showing that she had been drilled as to
the evidence which she was to give by persons connected with
the prosecution. She denied most of the suggestions conveyed
by the questions asked her, and explained others. As to the
differences between her evidence before the coroner and at the
trial, a witness (2 Mr. Gardner, an attorney) was called to show
that the depositions were not properly taken at the inquest.

On the following day, Tuesday, the 20th, Cook was a good
deal better. 3In the middle of the day, he sent the boots to
ask Palmer if he might have a cup of coffee. Palmer said he
might, and came over, tasted a cup made by the servant, and
took it from her hands to give it to Cook. This coffee was
afterwards thrown up.

4 A little before or after this, the exact hour is not im-
portant, Palmer went to the shop of Hawkins, a druggist af
Rugeley, and was there served by his apprentice, Roberts,
with two drachms of prussic acid, six grains of strychnine, and
two drachms of Batley's sedative. Whilst he was making the
purchase, Newton, from whom he had obtained the other
strychnine the night before, came in: Palmer took him to
the door, saying he wished to speak to him, and when he was

1 Pp. 41—45. 2 P. 50. As to the coroner’s conduct, see below.

* Mills, 39, + Roberts, 76. Newton, 72,
VoL, IIL. DD
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Teiass, there asked him a question about the farm of a Mr. Edwin
T Salt——a matter with which he had nothing at all to do.
Whilst they were there, a third person came up and spoke to
Newton, on which Palmer went back into Hawkins’s shop and
took away the things, Newton not seeing what he took. The
obvious suggestion upon this is that Palmer wanted to prevent
Newton from seeing what he wasabout. No attempt even was
made to shake, or in any way discredit, Roberts the apprentice.
1 At about four P.M. Mr. Jones, the friend to whom Palmer
had written, arrived from Lutterworth. He examined Cook
in Palmer's presence, and remarked that he had not the
tongue of a bilious patient, to which Palmer replied, “ You
“should bave seen it before.” Cook appeared to be better
during the Tuesday, and was in good spirits. At about
seven P.M. Mr. Bamford came in, and Cook told him in
Palmer’s presence that he objected to the pills as they had
made him ill the night before. The three medical men then
had a private consultation, Palmer proposed that Bamford
should make up the pills as on the night before, and that Jones
should not tell Cook what they were made of, as he objected
to the morphine which they contained. ? Bamford agreed, and
Palmer went up to his house with him and got the pills, and
was present whilst they were made up, put into a pill-box, and
directed. He took them away with him between seven and
eight, Cook was well and comfortable all the evening; he
had no bilious symptorms, no vomiting, and no diarrhcea.

* Towards eleven, Palmer came with a box of pills directed
in Bamford’s hand. He called Jones’s attention to the good-
ness of the handwriting for a man of eighty. Tt was suggested
by the prosecution that the reason for this was to impress
Jones with the fact that the pills had been made up by
Bamford. With reference to Smith’s evidence, it is remark-
able that Bamford on the second night sent the pills, not
“between nmine and ten,” but at eleven. 3Palmer pressed
Cook to take the pills, which at first he refused to do, as they
had made him so il} the night before. At last he did so, and
immediately afterwards vomited. Jones and Palmer both
examined to see whether the pills bad been thrown up, and

1 W, H, Jones, 62-3.  ? Bamford, 164-5. 2 W. H. Jones, 63-4.
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they found that they had not. This was about eleven. Jones 1p 4,
then had his supper, and went to bed in Cook’s room about —
twelve. When he had been in bed a short time, perhaps ten
minutes, Cook started up, and called cut, “ Doctor, get up; 1
am going to be ill; ring the bell for Mr. Palmer.” He also
said, “ Rub my neck.” The back of his neck was stiff and
hard. ®Mills ran across the road to Palmer’s, and rang the
bell, Palmer immediately came to the bedroom window, and
said he would come at once. Two minutes afterwards he was
in Cook’s room, and said he had never dressed so quick in his
life. He was dressed as usual, The suggestion upon this was
that he had been sitting up expecting to be called.

% By the time of Palmer’s arrival Cook was very ill. Jones,
Elizabeth Mills, and Palmer were in the room, and ®Barnes
stood at the door. The muscles of his neck were stiff; he
screamed loudly. Palmer gave him what he said were two
ammonia pills. Immediately afterwards—too soon for the
pills to have any effect—he was dreadfully convulsed. *¢He
said, when he began to be convulsed, “ Raise me up, or T shall
“ be suffocated.”” Palmer and Jones tried to do so, but could
not, as the limbs were rigid. He then asked to be turned
over, which was done. His heart began to beat weakly. Jones
asked Palmer to get some ammonia to try to stimulate- it,
He fetched a bottle, and was absent about a minute for the
purpose. When he came back, Cook was abmost dead, and
he died in a few minutes, quite quietly. The whole attack
lasted about ten minutes. The body was twisted back into
the shape of a bow, and would have rested on the head and
heels, had it been laid on its back. ° When the body was
laid out it was very stiff. The arms could not be kept down
by the sides till they were tied behind the back with tape.
The feet also had to be tied, and the fingers of one hand
were very stiff, the hand being clenched: Thkis was about
one AM., half or three-quarters of an hour after the death.

Deferring for the present the inferences drawn by the
medical men from these symptoms, I proceed to describe the
subsequent occurrences. As =oon as Cook was dead, *Jones

1 Mills, 40. 2 W, H. Jones, 64, ? Barnes, 58,
4+ W. H, Jones, 64-5, ¥ Keeling, §4-5. % W. H. Jones, 66.
D2
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went out to speak to the housekeeper, leaving Palmer alone
with the body. When Jones left the room, be sent the
servant 1 Mills in, and she saw Palmer searching the pockets
of Cook’s coat, and searching also under the pillow and
bolster. ¢ Jones shortly afterwards returned, and FPalmer
told him that, as Cook’s nearest friend, he (Jones) ought to
take possession of his property. He accordingly took pos-
session of his watch and purse, containing five sovereigns and
five shillings. He found no other money. Palmer said, “ Mr.
“ (ook’s death is a bad thing for me, as I am responsible for
“ £3 000 or £4,000; and T hope Mr. Cook's friends will not
“let me lose it. If they do not assist me, all my horses will
“be seized” The betting-book was mentioned, Palmer
said, “ It will be no use to any one,” and added that it would
probably be found.

$ On Wednesday, 21st November, Mr. Wetherby, the London
racing agent, who kept a sort of bank for sporting men,
received from Palmer a letter inclosing a cheque for £350
against the amount of the Shrewsbury stakes (£381), which
Wetherby was to receive for him. This cheque had been
drawn on the Tuesday, about seven o’clock in the evening,
under peculiar circumstances. * Palmer sent for Mr. Cheshire,
the postmaster at Rugeley, telling him to bring a receipt-
stamp, and when he arrived asked him to write out from
a copy which he produced, a cheque by Cook on Wetherby.
He said it was for money which Cook owed him, and that
he was going to take it over for Cook to sign. Cheshire
wrote out the body of the cheque, and Palmer took it away.
5 When Mr. Wetherby received the cheque, the stakes had
not been paid to Cook’s credit. He accordingly returned the
cheque to Palmer, ®to whom the prosecution gave notice to
produce it at the trial. 7 It was called for, but not produced.
This was one of the strongest facts against Palmer in the
whole of the case. If he had produced the cheque, and if
it had appeared to have been really signed by Cook, it would
bhave shown that Cook, for some reason or other, had made
over his stakes to Palmer, and this would have destroyed the

1 Mills, 41.2- ®W. H. Jones, 85-6. 3 Wetherby, 96.
4 Cheshire, 95-8, & Wetherby, 96. 8 Boyeott, 96, T g7
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strong presumption arising from Palmer's appropriation of TriALs.
the bets to his own purposes. In fact, it would have greatly
weakened and almost upset the case as to motive. On the

other hand, the non-production of the cheque amounted to an
admission that it was a forgery ; and, if that were s, Palmer

was forging his friend’s name for the purpose of stealing his

stakes at the time when there was every prospect of his
speedy recovery, which must result in the detection of the

fraud. If he knew that Cook would die that night, this was
natural.  On any other supposition, it was inconceivable
rashness, _

! Either on Thursday, 22nd, or Friday, 23rd, Palmer sent for
Cheshire again, and produced a paper which he said Cook
had given to him some days before. The paper purported to
be an acknowledgment that certain bills—the particulars of
which were stated-—were all for Cook’s benefit, and not for
Palmer’s. The amount was considerable, as at least one item
was for £1,000 and another for £500. This document pur-
ported to be signed by Cook, and Palmer wished Cheshire to
attest Cook’s execution of it, which he refused to do. This
document was called for at the trial, and not produced. The
same observations apply to it as to the cheque,

*Evidence was further given to show that Palmer, who,
shortly before, had but £9 6s. at the bank, and had borrowed
£25 to go to Shrewsbury, paid away large sums of money
soon after Cook’s death. ¢ He paid Pratt £100 on the 24th ;
*he paid a farmer named Spilsbury £46 2s. with a Bank of
England note for £50 on the 22ud; *and Bown, a draper, a
sum of £60 or thereabouts, in two £50 notes, on the 20th.
The general result of these money transactions is that Palmer
appropriated to his own use all Cook’s bets; that he tried to
appropriate his stakes; and that, shortly before or just after
his death, he was in possession of between £500 and £600, of
which he paid Pratt £400, though very shortly before he was
being pressed for money,

$0n Wednesday, November 21st, Mr. Jones went up to
London, and informed Mr. Stephens, Cook’s stepfather, of his

* Cheshire, 87-8, * Strawbridge, 169, 8 Pratt, 167.
! Spilshury, 169, ' Armshaw, 168, ® Btephens, 7880,
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Triats.  stepson’s death. Mr. Stephens went to Lutterworth, found a
™  will by which Cock appointed him his executor, and then
went on to Rugeley, where be arrived about the middle of the
day on Thursday. He asked Palmer for information about
Cook’s affairs, and he replied, “ There are £4,000 worth of bills
out of his, and I am sorry to say my name is to them; but
T have got a paper drawn up by a lawyer and signed by
Mr. Cook to show that I never had any benefit from them.”
Mr. Stephens said that at all events he must be buried.
Palmer offered to do so himself, and said that the body ought
to be fastened up as soon as possible. The conversation then
ended for the time. Palmer went out, and, without authority
from Mr. Stephens, ordered a shell and a strong oak coffin.
1Tn the afternoon, Mr. Stephens, Palmer, Jones, and Mr.
Bradford, Cook’s brother-in-law, dined together; and after
dinner Mr. Stephens desired Mr. Jones to fetch Cock’s betting-
baok, Jones went to look for it, but was upable to find it.
The betting-book had last been seen by the chambermaid
Mills, who gave it to Cook in bed on the Monday night, when
he took a stamp from a pocket at the end of it. 2 On hearing
that the book could not be found, Palmer said it was of no
manner of use. Mr. Stephens said he understood Cook had
won a great deal of money at Shrewsbury, o which Palmer
replied, “It's no use, I assure you ; when a man dies, his bets
“ are done with.” He did not mention the fact that Cook’s
bets had been paid to Herring on the Monday. Mr. Stephens
then said that the book must be found, and Palmer answered
that no doubt it would be. Before leaving the inn, Mr.
Stephens went to look at the body, before the coffin was
fastened, and observed that both hands were clenched. He
returned at once to town, and went to his attorney. He
returned to Rugeley on Saturday, the 24th, and informed
Palmer of his intention to have a post-mortem examination,
which took place on Monday, the 26th.
3The post-mortem examination was conducted in the
presence of Palmer by Dr. Harland, *Mr. Devonshire, a
medical student assisting Dr. Monkton, and Mr. Newton.
The heart wa$ contracted and empty. There were numerous
1 Mills, 41, ? Stephens, 81. % Harland, 85-6, ¢ Devonshire, 92.
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small yellowish white spots, about the size of mustard-seed, at Triavs,
the larger end of the stomach. The upper part of the spinal —
cord was in its natural state; the lower part was not
examined till the 25th January, when certain granulos were
found. There were many follicles on the tongue, apparently
of long standing. The lungs appeared healthy to Dr. Harland,
but Mr. Devonshire thought that there was some congestion.
Some points in Palmer's behaviour, both before and after the
post-mortem examination, attracted notice. I Newton said
that on the Sunday night he sent for him, and asked what dose
of strychnine would kill a dog ; Newton said a grain, He asked
whether it would be found in the stomach, and what would be
the appearance of the stomach after death. Newton said
there would be no inflammation, and he did not think it would
be found. Newton thought he replied, “ It's all right,” as if
speaking to himself, and added that he snapped his fingers.
2 Whilst Devonsbire was opening the stomach, Palmer pushed
against him and part of the contents of the stomach was spilt.
Nothing particular being found in the stomach, Palmer ob-
served to Bamford, “ They will not hang us yet.” As they
were all crowding together to see what passed, the push might
have been an accident ; and, as Mr, Stephens’ suspicions were
well known, the remark was natural, though coarse. 2 After
the examination was ecompleted, the intestines, &c., were put
into a jar, over the top of which were tied two bladders.
Palmer removed the jar from the table to a place near the
door, and when it was missed said he thought it would be
more convenient. When replaced, it was found that a slit
bad been cut through both the bladders.

¢ After the examination, Mr. Stephens and an attorney’s
clerk took the jars containing the viscera, &c, in a fly to
Stafford. 5 Palmer asked the postboy if he was going to drive
them to Stafford. The postboy said, “I believe T am.”
Palmer said, “Is it Mr. Stephens you are going to take 2"
He said, “ I believe it is.” Palmer said, “I suppose you are
“ going to take the jars?” He said, “Tam.” Palmer asked
if he would upset them? He said, “I shall not” Palmer

1 Newton, 73, 2 Harjand, 88, Devonshire, 92, 2 Harland, 88.
i Borveott, 93, & J, Myatt, 84
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said if he would there was a £10 note for him. He also said
something about its being “a humbugging concern.” Some
confusion was introduced into this evidence by the cross-
examination, which tended to show that Palmer's object was
to upset Mr. Stephens and not the jars, but at last the post-
boy (J. Myatt) repeated it as given above. Indeed, it makes
little difference whether Palmer wished to upset Stephens
or the jars, as they were all in one fly, and must be upset
together if at all.

I Shortly after the post-mortem examination, an inquest was
held before Mr. Ward, the coromer. It hegan on the 29th
November and ended on the 5th December. On Sunday,
3rd December, Palmer asked Cheshire, the postmaster, *if he
“had anything fresh?” Cheshire replied that he could not
open a letter. Afterwards, however, he did open a letter from
Dr. Alfred Taylor, who had analysed the contents of the
stomach, &c.,to Mr. Gardiner, the attorney for the prosecu-
tion, and informed Palmer that Dr. Taylor said in that letter
that no traces of strychnia were found. Palmer said he knew
they would not, and he was quite innocent. Soon afterwards
Palmer wrote to Mr, Ward, suggesting various questions to be
put to witnesses at the inquest, and saying tbat be knew Dr.
Taylor had told Mr. Gardiner there were no traces of strychnia,
prussic acid, or opium. A few days before this, on the 1st
December, Palmer had sent Mr. Ward, as a present, a cod-
fish, a barrel of oysters, a brace of pheasants, and a turkey,
These circumstances certainly prove improper and even eri-
minal conduct. Cheshire was imprisoned for his offence,
and Lord Campbell spoke in severe terms of the conduct of
the coroner; but a bad and umscrupulous man, as Palmer
evidently was, might act in the manner described even though
he was innocent of the particular offence charged.

2 A medical book found in Palmer's possession had in it
some MS. notes on the subject of strychnine, one of which
was, " It kills by causing tetanic contraction of the respiratory
“muscles.” It was not suggested that this memorandum was
made for any particular purpose. It was used merely to

1 Cheéhire, 97-8. Hatton, 98-9. As to the presents, Hawkes, 100
Stack, 108. ? Bergen, 100,



PALMER'S CASE. 409

show that Palmer was acquainted with the properties and Triavs.
effects of strychnine. _'

This completes the evidence as to Palmer’s behaviour before,
at, and after the death of Cook. It proves beyond all ques-
tion that, having the strongest possible motive to obtain at
once a considerable sum of money, he robbed his friend of the
whole of the bets paid to Herring on the Monday by a series of
ingenious devices, and that he tried to rob him of the stakes;
it raises the strongest presumption that he robbed Cook of
the £300 which, as Cook supposed, were sent up to Pratt on
the 16th, and that he stole the money which he had on his
person, and had received at Shrewsbury; it proves that he
forged his name the night before be died, and that he tried
to procure & fraudulent attestation to another forged docu-
ment relating to his affairs the day after he died. It also
proves that he had every opportunity of administering poison
to Cook, that he told repeated lies about his state of health,
and that he purchased deadly poison, for which he had mo
lawful occasion, on two separate occasions, shortly before two
paroxysms of a similar character to each otber, the second of
which deprived him of life.

The rest of the evidence was directed to prove that the
symptoms of which Cook died were those of poisoning by
strychnine, and that antimony, which was never prescribed for
him, was found in his body. Evidence was also given in the
course of the trial as to the state of Cook’s health. Tt may
be conveniently introduced here.

1 At the time of his death, Cook was about twenty-eight
years of age. Both his father and mother died young, and his
sister and half-brother were not robust. He inherited from
his father about £12,000, and was articled to a solicitor,
Instead of following up that profession, he betook himself to
sporting pursuits, and appears to have led & dissipated life.
He suffered from syphilis, and was in the habit of occasionally
consulting Dr. Savage on the state of his health, 2Dr. Savage
gaw him in November, 1854, in May, in June, towards the
end of October, and again early in November, 1835, about a
fortnight before his death, so that be had ample means of

1 Btephens, 78. 2 Savage, T0-71,
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TriaLs. giving satisfactory evidence on the subject, especially as Le

" examined him carefully whenever he came. Dr. Savage said

that he had two shallow ulcers on the tongue corresponding

to bad teeth, that he had also a sore throat, one of his tonsils

being very large, red, and tender, and the other very small.

Cook himself was afraid that these symptoms were syphilitic,

but Dr. SBavage thought decidedly that they were not. He

also noticed “an indication of pulmonary affection under the

“left lung.” Wishing to get him away from bis turf associates,

Dr. Savage recommended him to go abroad for the winter-

His general health Dr. Savage considered good for a man

who was not robust. 1Mr. Stephens said that when he last

saw him alive he was looking better than he had looked

for some time, and on his remarking, “You do not look

anything of an invalid now,” Cook struck himself on the

breast, and said he was quite well. 2His friend, Mr. Jones,

also sald that his health was generally good, though he was

not very robust, and that he both hunted and played at
cricket.

On the other hand, witnesses were called for the prisoner
who gave a different account of his health. * A Mr. Sargent
said he was with him at Liverpool a week before the Shrews-
bury races, that he called his attention to the state of his
mouth and throat, and the back part of his tongue was in a
complete state of ulcer, *T said,” added the witness, “I was
“ surprised he could eat and drink in the state his mouth was
“in, He said he had been in that state for weeks and months,
“ and now he did not take notice of it.” This was certainly
not consistent with Dr. Savage’s evidence.

Such being the state of health of Cook at the time of his
death, the next question was as to its cause. The prosecution
contended that the symptoms which attended it proved that
he was poisoned by strychnia, Several eminent physicians
and surgeons—Mr. Curling, Dr. Todd, Sir Benjamin Brodie,
Mr. Daniel, and Mr. Solly—gave an account of the general
character and causes of the disease of tetanus. *Mr. Curling
said that tetanus consists of spasmodic affection of the volun-
tary muscles of the body which at last end in death, produced

i Stephens, 78. * W, H. Jones, 62. 3 Sargent, 269, ¢ Curling, 110-111.
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either by suffocation cansed by the closing of the windpipe, Twas.
or by the wearing effect of the severe and painful struggles ~——
which the muscular spasms produce. Of this disease there
are three forms—Idiopathic tetanus, which is produced with-
out any assignable external cause ; traumatic tetanus, which
results from wounds; and the tetanus which is produced by
the administration of strychnia, bruchsia, and nux vomica, all
of which are different forms of the same poison. Idiopatbic
tetanus is a very rare disease in this country. ! 8ir Benjamin
Brodie had seen only one doubtful case of it. £Mr, Daniel,
who for twenty-eight years was surgeon to the Bristo]l Hos-
pital, saw only two. ®Mr. Nunneley, professor of surgery at
Leeds, had seen four. In India, however, it is comparatively
common : * Mr, Jackson, in twenty-five years' practice there,
saw about forty cases. It was agreed on all hands that
though the exciting cause of the two diseases is different
their symptoms are the same. They were described in similar
terms by several of the witnesses, 5 Dr, Todd said the disease
begins with stiffness about the jaw, the symptoms then extend
themselves to the other muscles of the trunk and body. They
gradually develop themselves. When once the disease has
begun, there are remissions of severity, but not complete inter-
missions of the symptoms. In acute cases the disease termi-
nates in three or four days. In chronic cases it will go on
for as much as three weeks, There was some question as to
what was the shortest case upon record. In a case mentioned
by one of the prisoner’s witnesses, ® Mr. Ross, the patient was
said to have been attacked in the morning, either at eleven or
some hours earlier, it did not clearly appear which, and to
have died at half-past seven in the evening., This was the
shortest case specified on either side, though its duration was
not accurately determined. As a rule, however, tetanus,
whether traumatic or idiopathic, was said to be a matter, not
of minutes or even of hours, but of days.

Buch being the nature of tetanus, traumatic and idiopathie,
four questions arose. Did Cook die of tetanus? Did he die
of traumatic tetanus? Did he die of idiopathic tetapus? Did

1 Brodie, 120. 2 Daniel, 121, 3 Nunneley, 215. 4 Jackson, 161.
5 Todd, 113. Comparc Sir B. Brodie, 119.20. % Ross, 239,
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Triats. he die of the tetanus produced by strychnia? The case for
—  the prosecution upon these questions was, first, that he did
die of tetanus. *Mr. Curling said no doubt there was spas-
modic action of the muscles (which was his definition of
tetanus) in Cook’s case y and e¢ven ? Mr, Nunneley, the prin-
cipal witness for the prisoner, who contended that the death
of Cook was caused neither by tetanus in its ordinary forms
nor by the tetanus of strychnis, admitted that the parcxysm
described by Mr. Jones was “very like” the paroxysm of
tetanus. The close general resemblance of the symptoms to
those of tetenus was indeed assumed by all the witnesses on
hoth sides, as was proved by the various distinctions which
were stated on the side of the Crown between Cook’s symp-
toms and those of traumatic and idiopathic tetanus, and on
the side of the prisoner between Cook’s symptoms and the
symptoms of the tetanus of strychnia. It might, therefore
be considered to be established that he died of tetanus in

some form or other.

The nexi point asserted by the prosecution was, that he
did not die of traumatic or idiopathic tetanus, because there
was no wound on his body, and alse because the course of the
symptoms was different. They further asserted that the
symptoms were those of poison by strychnia. Upon these
points the evidence was as follows :—2 Mr. Curling was asked
“ (). Were the symptoms consistent with any form of trau-
“ matic tetanus which has ever come under your knowledge
“ or ohgervation ! He answered, “ No.”

“ (). What distinguished them from the cases of traumatic
“tetanus which you have described? 4. There was the
“ sudden onset of the fatal symptoms. In all cases that have
“ fallen under my notice the disease has been preceded by the
¢ milder symptoms of tetanus. ¢. Gradually progressing to
“ their complete development, and completion, and death ?
“ 4. Ves” Hoe also mentioned * the sudden onset and rapid
« subsidence of the spasms” as inconsistent with the theory of
either traumatic or idiopathic tetanus; and he said he had
never known a case of tetanus which ran its course in less
than eight or ten hours. In the one case which occupied so

1 Curling, 109-111. ? Nunneley, 227 # Carling, 110-111.
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short a time, the true period could not be ascertained. In Triaws,
general, the time required was from one to several days.
Sir * Benjamin Brodie was asked, “ In your opinion, are the
“ gymptoms those of traumatic tetanus or not 7”7 He replied,
“ As far as the spasmodic contraction of the muscles goes, the
“ symptoms resemble those of traumatic tetanus; as to the
“course which the symptoms took, that was entirely dif-
“ferent.” He added, “The symptoms of traumatic tetanus
“ always begin, as far as I have seen, very gradually, the
“ gtiffness of the Iower jaw being, I believe, the symptom
“ first complained of—at least, so it has been in my experi-
“ ence ; then the contraction of the muscles of the back is
“ always a later symptom, generally much later; the muscles
“of the extremities are affected in a much less degree than
“those of the neck and trunk, except in some cases where
“the injury has been in a limb and an early symptom has
“been a contraction of the muscles of that limb. 1 do net
“myself recollect a case in which in ordinary tetanus there
“was that contraction of the muscles of the hard which I
“ understand was stated to have existed in this instance. The
“ ordinary tetanus rarely runs its course in less than two or
“ three days, and often is protracted to a much longer period ;
“I know one case only in which the disease was said to
“have terminated in twelve hours.” e said, in conclusion,
“T never saw s case in which the symptoms described arose
“from any disease; when I say that, of course I refer not to
“ the particular symptoms, but to the general course which
“ the symptoms took.” ? Mr. Daniel, being asked whether the
symptoms of Cook could be referred to idiopathic or trau-
matic tetanus, said, “In my judgment they could not.” He
also said that he should repeat Sir Benjamin Brodie’s words
if he were to enumerate the distinctions. % Mr. Solly said
that the symptoms were not referable to any disease he ever
witnessed, and * Dr. Todd said, “ I think the symptoms were
“those of strychnia” The same opinion was expressed with
equal confidence by ® Dr. Alfred Taylor, ® Dr. Rees, and 7 Mr,
Christison.

1 Brodie, 119-20. ¢ Daniel, 121. 2 Solly, 128, 4 Todd, 116.
§ Taylor, 110. ¥ Rees, 155, 7 Christizon, 158.
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In order to support this general evidence, witnesses were
called who gave accounts of three fatal cases of poisoning by
sfrychnia, and-of one case in which the patient recovered.
1The first of the fatal cases was that of Agnes French, or
Senet, who was accidentally poisoned at Glasgow Infirmary,
in 1845, by some pills which she took, and which were in-
tended for a paralytic patient. According to the nurse, the
girl was taken ill three-quarters of an hour, according to one
of the physicians (who, however, was not present), twenty
minutes, after she swallowed the pills. She fell suddenly back
on the floor; when her clothes were cut off she was stiff,
“just like a poker,” her arms were stretched out, her hands
clenched ; she vomited slightly; she had no lockjaw; there
was a retraction of the mouth and face, the head was bent
back, the spine curved, She went into severe paroxysms
every few seconds, and died about an hour after the symp-
toms began. She was perfectly conscious. The heart was
found empty on examination.

2 The second case described was that of Mrs. Serjeantson
Smyth, who was accidentally poisoned at Romsey in 1848, by
strychnine put into a dose of crdinary medicine instead of
salicine. She took the dose about five or ten minutes after
seven ; in five or ten minutes more the servant was alarmed
by & violent ringing of the bell. She found her mistress
leaning on a chair, went out to send for a doctor; and on her
return found her on the tloor. She screamed loudly. She
asked to have her legs pulled straight and to have water
thrown over her. A few minutes before she died she said,
“ Turn me over;” she was turned over, and died very quietly
almost immediately. The fit lasted about an hour. The
hands, were clenched, the feet contracted, and on a post-
mortem examination the heart was found empty.

8 The third case was that of Mrs. Dove, who was poisoned
at Leeds by her husband (* for which he was afterwards hung),
in February, 1856. She had five attacks on the Monday,

1 Dr. Corbett, 124, Dr, Watson, 125. Dr. Patterson, 126. Mary Eelly
{nurse}, 126,
9 Cauroline Hicksen, 127. W. F. Taylor (surgeon), 128. R. Broxam

{chemiat), 129. 8 T Williams, 129 Mr. Morley, 130.
¢ Bee the next case for an account of his drial.
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Wednesday, Thursday, Friday, and Saturday of the week Triais.
beginning February 24th, She had prickings in the legsand
twitchings in the hands; she asked her husband to rub her
arms and legs before the spasms came om, but when they
were strong she could not bear her legs to be touched. The
fatal attack in her case lasted two hours and a half. The
hands were semi-bent, the feet strongly arched. The lungs
were congested, the spinal cord was also much congested. The
head being opened first, a good deal of blood flowed out, part
of which might flow from the heart.

1The case in which the patient recovered was that of &
paralytic patient of Mr. Moore’s, He took an overdose of
strychnia, and in about three-quarters of an hour Mr. Moore
found him stiffened in every limb. His head was drawn
back ; he was screaming and “frequently requesting that we
« should turn him, move him, rub him.” His spine was drawn
back. He snapped at a spoon with which an attempt was
made to administer medicine, and was perfectly conscious
during the whole time.

¢Dr. Taylor and Dr. Owen Rees examined Cook’s body.
They found po strychnia, but they found antimony in the
liver, the left kidney, the spleen, and also in the blood.

The case for the prosecution upon this evidence was that
the symptoms were those of tetanus, and of tetanus pro-
duced by strychnia. The case for the prisoner was, first,
that several of the symptoms observed were inconsistent with
strycbnia; and, secondly, that all of them might be ex-
plained on other hypotheses. Their evidence was given in
part by their own witnesses and in part by the witnesses for
the Crown in cross-examination. The replies suggested by
the Crown were founded partly on the evidence of their
own witnesses given by way of anticipation, and partly by
the evidence elicited from the witnesses for the prisoner on
cross-examination.

The first and most conspicucus argument on behalf of the
prisoner was that the fact that no strychnia was discovered
by Dr. Taylor and Dr. Rees was inconsistent with the theory
that any had been administered. The material part of Dr.

1 Mr. Moere, 133, 2 A. 8. Taylor, 138-9. Rees, 154-b.
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Triaws.  Taylor's evidence upon this point was that he had examined

~—  the stomach and intestines of Cook for a variety of poisons,

strychnia among others, without success. The contents of

the stomach were gone, though the contents of the intestines

remained, and the stomach itself had been cut open from end

to end, and turned inside out, and the mucous surface, on

which poison, if present, would have been found, was rubbing

against the surface of the intestines. !This Dr. Taylor con-

sidered a most unfavourable condition for the discovery of

poison, Zand Mr. Christison agreed with him. Several of

the prisoner’s witnesses, on the contrary-—* Mr. Nunneley,

4 Dr. Letheby, and * Mr. Rogers—thought that it would only

increase the difficulty of the operation and not destroy its
chance of success.

Apart from this, Dr. Taylor expressed his opinion that,
from the way in which strychnia acts, it might be impos-
sible to discover it even if the circumstances were favourable.
The mode of testing its presence in the stomach is to treat
the stomach in various ways, until at last a residue is
obtained which, upon the application of certain chemical
ingredients, cbanges its colour if strychnia is present. All
the witnesses agreed that strychnia acts by absorption—that
is, it 1s taken up from the stomach by the absorbents, thence
it passes into the blood, thence into the solid part of the
body, and at some stage of its progress causes death by its
action on the nerves and muscles. Its noxious effects do
not begin till it has left the stomach. From this Dr. Taylor
argued that, if a minimur dose were administered, none
would be left in the stomach at the time of death, and there-
fore none could be discovered there. He also said that, if the
strychnia got into the blood before examination, it would be
diffused over the whole mass, and so no more than an extremely
minute portion would be present in any given quantity. If
the dose were balf a grain, and there were twenty-five pounds
of blood in the body, each pound of blood would contain only
one-fiftieth of a grain. He was also of opinion that the
strychnia undergoes some chemical change by reason of whick

1 A, 8. Tayler, 130, ? Christison, 150, ¥ Nunneley, 222,
4 Letheby, 235, * Rogers, 238,
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its presence in small quantites in the tissues cannot be de- TriaLs,
tected. In short, the result of his evidence was, that if a
minimum dose were administered, it was uncertain whether
strychuia would be present in the stomach after death, and

that if it was not in the stomach, tbere was no certainty

that it could be found at all. ! He added, that he considered

the colour test fallacious, becanse the colours might be pro-

duced by other substances.

Dr. Taylor further detailed some experiments which he
lad tried upon animals jointiy with Dr. Rees, for the purpose
of ascertaining whether strychnia could always be detected.
He poisoned four rabbits with strychnia, and applied the
tests for strychnia to their bodies. In one case, where two
arains had been administered at intervals, he obtained proof
of the presence of strychnia both by a bitter taste and by
the colour. In a case where one grain was administered, he
obtained the taste but not the colour. In the other two cases,
where he administered one grain and half a grain respectively,
he obtained no indications at all of the presence of strychmia.
These experiments proved to demoustration that the fact that
he did not discover strychnia did not prove that no strychnia
was present in Cook’s body ; and as this was the only way in
whick the non-discovery of strychnia was material to the
case, great part of the evidence given on behalf of the prisoner
became superflucus. It ought, however, o be noticed, as
it formed a very prominent feature in the case.

8 Mr. Nunneley, ¢ Mr. Herapath, * Mr. Rogers, © Dr. Letheby,
and 7 Mr. Wrightson, contradicted Dr. Taylor and Dr. Rees
upon this part of their evidence. They denied the theory
that strychnine undergoes any change in the blood, and they
professed their own ability to discover its presence even in
most roinute quantities in any body into which it had been
introduced, and their belief that the colour tests were satis-
factory. Mt. Herapath said that he had found strychnine in
the blood and in a small part of the liver of a dog poisoned
by it ; and he also said that he could detect the fifty-thousandth

1 A. 8. Taylor, 188-9. 2 A, 8, Taylor, 138 ; Rees, 154,
3 Nunneley, 222. 1 Herapath, 230-1. ¥ Rogers, 632,
8 Letheby, 283-4. 7 \Wrightson, 241,
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TaiaLs,  part of a grain if it were unmixzed with organic matter. Mr.
T~ Wrightson (who was highly complimented by Lord Campbell
for the way in which he gave his evidence) also said that be
should expect to find strychnia if it were present, and that he

had found it in the tissues of an animal poisoned by it.

Here, no doubt, there was a considerable conflict of evi-
dence upon a point of which it was very difficult for un-
scientific persons to pretend to have any opinion. The
controversy, however, was foreign to the merits of the case,
inasmuch as the evidence given for the prisoner tended to
prove not that there was no strychnia in Cook’s body, but that
Dr. Taylor ought to have found it if there was. In other
words, it was relevant not so much to the guilt or innocence
of the prisoner, as to the question whether Mr. Nunneley and
Mr. Herapath were or were not better analytical chemists
than Dr. Taylor. The evidence could not even be considered
relevant as shaking Dr. Taylor’s credit, for no part of the case
rested on his evidence except the discovery of the anti-
mony, as to which he was corroborated by Mr. Brande, and
was not contradicted by prisoner’s witnesses. His opinion
as to the nature of Cook’s symptoms was shared by many
other medical witnesses of the highest eminence, whose credit
was altogether unimpeached, The prisoner's counsel were
placed in a curious difficulty by this state of the question.
They had to attack and did attack Dr, Taylor’s credit vigor-
ously, for the purpose of rebutting his conclusion that Cook
might have been poisoned by strychnine; yet they had also
to maintain his credit as a skilful analytical chemist, for if
they destroyed it, the fact that he did not find strychnine
went for nothing. This dilemma was fatal. To admit his
skill was to admit their client’s guilt. To deny it was to
destroy the value of nearly all their own evidence, which, in
reality, was for the most part irrelevant. The only possible
course was to admit his skill and deny his good faith, but
this, too, was useless, for the reason just mentioned.

Another argument used on behalf of the prisoner was, that
some of the symptoms of Cook’s death were inconsistent with
poisoning by strychnine. *Mr. Nunneley and ? Dr. Letheby

¥ Nunneley, 221. ¥ Letheby, 234.
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thought that the facts that Cook sat up in bed when the Triaus.
attack came on, that he moved his hands, and swallowed,and ™
asked to be rubbed and moved, showed more power of volun-
tary motion than was consistent with poisoning by strychnia.
But Mrs. Serjeantson Smyth got out of bed and rang the bell,
and both she, Mrs. Dove, and Mr. Moore’s patient begged to
be rubbed and moved before the spasms came on. Cook’s
movements were before the paroxysm set in, and the first
paroxysm ended his life,

1Mr. Nunneley referred to the fact that the heart was
empty, and said that, in his experiments, he always found that
the right side of the heart of the poisoned animals was full.

Both in Mrs. Smyth’s case, however, and in that of the girl
Senet, the heart was found empty ; ? and in Mrs. Smyth's case
the chest and abdomen were opened first, so that the heart
was not emnptied by the opening of the head. *Mur. Christison
said that if a man died of spasms of the heart, the heart would
be emptied by them, and would be found empty after death ;
so that the presence or absence of the blood proved nothing.

4+ Mr. Nunneley and ® Dr. Letheby also referred to the length
of time before the symptoms appeated, as inconsistent with
poisoning by strychnine. The time between the adminis-
tration of the pills and the paroxysm was not accurately
measured ; it might have been an hour, or a little less or
more ; but the poison, if present at all, was administered in
pills, which would not begin to operate till they were broken
up, and the rapidity with which they would be broken up
would depend upon the materials of which they were made.
Mr. Christison said that if the pills were made up with re-
sinous materials, such as are within the knowledge of every
medical man, their operation would be delayed. He added:
¢« T do not think we can fix, with our present knowledge, the
« precise time for the poison beginning to operate” 7 Ac-
cording to the account of one witness in Agnes French’s case,
the poison did not operate for three-quarters of an hour,
though, probably, her recollection of the time was not very

1 Nunzeley, 220, 2 F. Ta{llor, 128.¢. 8 Christison, 169.
¢ Kunneley, 218, & Tetheby, 233, 9 Christison, 158.
? Mary Kelly, 126.
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Trias, ocourate after ten years. ?Dr, Taylor also referred (in cross-
—=  exzamination) to cases in which an hour and a-half, or even
two hours, elapsed, before the symptoms showed themselves.
These were the principal points, in Cook’s symptoms, said
to be inconsistent with the administration of strychnia, All
of them appear to have been satisfactorily answered. Indeed,
the inconsistency of the symptoms with strychnia was faintly
maintained, The defence turned rather on the possibility of
showing that they were consistent with some other disease.
In order to make out this point, various suggestions were
made in the cross-examination of the different witnesses for
the Crown. It was frequently suggested that the case was one
of traumatic tetanus, caused by syphilitic sores; bub to this
there were three fatal objections. In the first place, there
were no syphilitic sores; in the second place, no witness for
the prisoner said that he thought that it was a case of trau-
matic tetanus ; and,in the third place, several doctors of great
experience in respect of syphilis—especially 2Dr. Lee, the
physician to the Lock Hospital—declared that they mever
heard of syphilitic sores producing tetanus. 3 Two witnesses
for the prisoner were called to show that a man died of teta-
nus who had sores on his elbow and elsewhere which were
possibly syphilitic; but it did not appear whether he had
rubbed or hurt therm, and Cook had no symptoms of the sort.
Another theory was, that the death was caused by general
convulsions. This was advanced by * Mr. Nunneley ; but he
was unable to mention any case in which general convulsions
bad produced death without destroying consciousness. ° He
said vaguely he had heard of such cases, but had never met
with one. ¢Dr. McDonald, of Garnkirk, near Glasgow, said
that he considered the case to be one of “ epileptic convulsions
« with tetanic complications” But he also failed to mention
an instance in which epilepsy did not destroy consciousness.
This witness assigned the most extraordinary reasons for sup-
posing that it was a case of this form of epilepsy. He said
that the fit might have been caused by sexual excitement,
though the man was ill at Rugeley for nearly a week before

1 4. 8. Taylor, 150, * Lee, 124,  Dr. Corbett, 280, Mr, Mantell, 241.
1 Nunneley, 227. 3 Nunneley, 217-8, ¢ McDonald, 252-3.
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his death ; !and that it was within the range of possibility TaraLs,
that sexual intercourse might produce a convulsion fit after ~——
an interval of a fortnight.

Both Mr. Nunneley and Dr. McDonald were cross-examined
with great closeness. Each of them was taken separately
through all the various symptoms of the case, and asked
to point out how they differed from those of poisoning by
strychnia, and what were the reasons why they should be
supposed to arise from anything else. After a great deal of
trouble, Mr. Nunneley was forced to admit that the symptoms
of the paroxysm were “very like” those of strychnia, and
that the various predisposing causes which he mentioned as
likely to bring on convulsions could not be shown to have
existed. He said, for instance, that excitement and depression
of spirits might predispose to convulsions; but the only
excitement under which Cook had laboured was on winning
the race a week before; and as for depression of spirits, he
was laughing and joking with Mr. Jones a few hours before
his death. Dr. McDonald was equally unable to give a satis-
factory explanation of these difficulties. It is impossible, by
any abridgment, to convey the full effect which these eross-
examinations produced. They deserve to be carefully studied
by any one who cares to understand the full effect of this
great instrument for the manifestation not merely of truth,
but of accuracy and fairness.

Of the other witnesses for the prisoner, ? Mr. Herapath ad-
mitted that he had said that he thought that there was
strychnine in the body, but that Dr. Taylor did not know how
to find it. He added that he got this impression from news-
paper reports; but it did not appear that they differed from
‘the evidence given at the trial. & Dr. Letheby said that the
symptoms of Cook were irreconcilable with everything that
he was acquainted with—strychnia poison included. He ad-
mitted, however, that they were not inconsistent with what
he had heard of the symptoms of Mrs. Serjeantson Smyth,
who was undoubtedly peisoned by strychnine. +Mr. Par-
tridge was called to show that the case might be one of
arachnitis, or inflammation of one of the membranes of the
1 McDonald, 268-4. 3 Herapath, 281, ® Letheby, 237. * Partridge, 244-5.
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spinal cord, caused by two granules discovered there. In
cross-examination he instantly admitted, with perfect frank-
ness, that he did not think the case one of arachnitis, as
the symptoms were not the same. Moreover, on being asked
whether the symptoms described by Mr, Jones were consistent
with poisoning by strychria, he said, “Quite” ; and he con-
cluded by saying that, in the whole course of his experience
and knowledge, he liad never seen such a death proceed from
natural ecauses. !Dr. Robinson, from Newcastle, was called
to show that tetanic convulsions preceded by epilepsy were
the cause of death. He, however, expressly admitted in cross-
examination that the symptoms were consistent with strychnia,
and that some of them were inconsistent with epilepsy. He
said that, in the absence of any other cause, if he “ put aside
“the hypothesis of strychnia,” he would ascribe it to epilepsy ;
and that he thought the granules in the spinal cord might
have produced epilepsy. The degree of importance attached
to these granules by different witnesses varied. Several of
the witnesses for the Crown considered them unimportant.
2 The last of the prisoner’s witnesses was Dr. Richardson, who
said the disease might have been angina pectoris. He said,
however, that the symptoms of angina pectoris were so like
those of strychnine that he should have great difficulty in
distinguishing them from each other.

The fact that antimony was found was never seriously dis-
puted, nor could it be denied that its adwinistration would
account for all the symptoms of sickness, &e., which occurred
during the week before Cook’s death. No one but the
prisoner could have administered it.

T was present throughout the greater part of this celebrated
trial, and it made an impression on my mind which the
experience of twenty-six subsequent years, during which I
have witnessed, studied, and taken part in many important
cases, has rather strengthened than weakemed. It is impos-
sible to give an adequate idea of the manner in which it
exhibited in its very best and strongest light the good side of
English criminal procedure. No more horrible villain than
Palmer ever stood in a dock. The prejudice against him was

! Robinson, 258-9. ? Richardson, 252.240.
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so strong that it was considered mecessary to pass an act of TxiaLs.
parliament to authorize his trial in London. He was actually T
indicted for the murder of his wife, and for that of his
brother, and it was commonly reported at the time that he
had murdered in the same way many other persons. Under
the French system, the acte & accusation would have paraded
these, with all the other discreditable incidents of his life,
before the eyes of the jury. He would have been ques-
tioned by the president, probably for days, about them ; and it
would have been practically impossible for the jury to con-
sider, calmly and impartially, whether the fact that he had
murdered Cook was properly proved. As it Was, no one of
these matters was introduced or referred to, except so far as
it directly bore upon the case of Cook. Thus, Mrs. Palmer’s
death and the way in which he disposed of the £13,000 for
which he had insured her life, were referred to only in order .
10 show his money position at the time of Cook’s death. The
suggestion that he had murdered his wife (as he most un-~
questionably had) was never made or hinted at. So the fact
that on Walter Palmer's death the policy for which Palmer
bad insured his life was disputed by the office was referred
to only for the same purpose, and the same remark applies te
the forged acceptances of his mother's which Palmer had ut-
tered, The evidence on all these matters was confined to what
was ahsolutely necessary for the purpose of showing motive.
Not less remarkable than the careful way in which all
topics of prejudice were avoided was the extreme fulness and
completeness of the evidence as to facts which were really
relevant to the case. Nothing was omitted which the jury
could properly want to know, nor anything which the pri-
soner could possibly wish to say. No case could set in
a clearer light the advantage of two characteristic features
of English criminal law, namely, its essentially litigious
character, and the way in which it deals with scientific
evidence. A study of the case will show, first, that evidence
could not be more condensed, more complete, more closely
directed to the very point at issue ; secondly, that the subjec-
tion of all witnesses, and especially of all skilled witnesses, fo
the most rigorous cross-examination is absolutely essential to
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Triars., the trustworthiness of their evidence, The closeness and the

—  skill with which the various witnesses, especially those for

the defence, were cross-examined and compelled to admit

that they could not really distinguish the symptoms of Cook

from those of poisoning by strychnine was such an illustra-

tion of the efficiency of cross-examination as is rarely indeed
afforded.

The defence was by far the least impressive part of the
trial, but that was mainly because there was in reality
nothing to say. It was impossible to suggest any innocent
explanation of Palmer’s conduct. It was proved to demon-
stration that he was in dire need of money in order toavoid a
prosecution for forgery, that he robbed his friend of all
he had by & series of devices which he must instantly
have discovered if he had lived, that he provided himself
with the means of committing the murder just before Cook’s
death, and that he could neither produce the poison be had
bought nor suggest any innocent reason for buying it
There must have been some mystery in the case which was
never discovered. Palmer, at and before his execution, was
repeatedly pressed to say whether he was guilty or not, and
was told that every one would believe him to admit his guilt
if he did not emphatically deny it. He would say only, “ He
“was not poisoned with strychnine;” and I have reason 1o
know that he was anxious that Dr. Herapath should examine
the body for strychnine, though aware that he said he conld
detect the fifty-thousandth part of a grain. He may have
discovered some way of administering it which would render
discovery impossible, but it is difficult to doubt that he used
it, for, if not, why did he buy it ?

I am tempted to make one other observation on Palmer’s
case. His carcer supplied one of the proofs of a fact which
many kind-hearted people seem to doubt, namely, the fact that
such a thing as atrocious wickedness is consistent with good
education, perfect sanity, and everything, in a word, which
deprives men of all excuse for crime. Palmer was respect-
ably brought up; apart from his extravagance and vice, he
might have lived comfortably enough. He was a model of
physical health and strength, and was courageous, determined,
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and energetic. No one ever suggested that there was even Triars.
a disposition towards madness in him ; yet he was as cruel, as =
treacherous, as greedy of money and pleasure, as brutally
hard-hearted and sensual a wretch as it is possible even to
imagine. If he had been the lowest and most ignorant
ruffian that ever sprang from a long line of criminal ances-

tors, he could not have been worse than he was, He was by

no meaps unlike Rush, Thurtell, and many other persons
whom I have known. The fact that the world contains an
appreciable number of wretches, who ought to be exter-
minated without mercy when an opportunity occurs, is not

quite so generally understood as it ought to be, and many
common ways of thinking and feeling virtually deny it.
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1THE CASE OF WILLIAM DOVE.

O the 16th July, 1856, William Dove was indicted at
York for the murder of his wife, Harriet Dove, and, after a
trial before Baron Bramwell which occupied four days, was
convicted, His case is remarkable as an illustration of the
practical application of the principles of law relating to the
criminal responsibility of madmen discussed in a preceding
chapter.

Dove was a man of about thirty, and had been married to
his wife, at the time of her death, between four and five years.
He had about £100 a year of his own, and lived with his wife
at various places. At the time of her death (Saturday, March 1,
1856), they had been living at Leeds since a few days before
the previous Christmas. A servant, Elizabeth Fisher, who
lived with them for about a year before Mrs, Dove's death,
proved that for some time they bad lived very unbappily. He
was often drunk and violent, and they had quarrels in conse-
quence. On one occasion, he Was so violent that the servant
went out for help, and he threw a bottle at her on ber return.
Another time, the servant saw him holding Mrs. Dove with
one hand and threatening to kill her with a knife which he
had in the otber. Afterwards, when she asked for a part of
some money which he had got, he said “ he would rather give
“ it to any one than her, and he would give her a pill that
« would do for her” This made so much impression on Mrs,
Dove, that she told the servant (in Dove’s presence) that he

1 This wecount is taken from the notes of Loxd Bramwell, who was so kind
as to lend them to me for the purpose. 1 have followed throughont their ve
worda, though the form in which they are taken is of course at times elliptical,
and though there are one or two obvicua elips of the pen.



DOVES CASE.

had said so; and also said to her, on the morning when she
left their service, “ Elizabeth, if T should die and you are
“ away at the time, it is my wish that you tell my friends to
“ have my body examined.” Elizabeth Fisher went home on
Tuesday, February 19th, and on the following Saturday (the
28rd) her mother, Anne Fisher, came to take her place. On the
Monday, before breakfast, Mrs, Dove was quite well. After
breakfast, she went up stairs to make the beds, and complained
of feeling very strange. In a short time, symptoms came on
which, no doubt, were those of poisoning by strychnine. The
attack went off, but she remained in bed, and was attended by
Mr. Morley, who was fetched for the purpose by Dove.

She had similar attacks on the Wednesday, the Thursday,
and a very bad one on the Friday night, Through the early
part of Saturday (March 1) she was better, but, about half-
past eight in the evening, another attack came on, and she
died at about twenty minutes to eleven. A posi-mortem
examination made by Mr. Morley and Mr. Nunneley proved,
beyond all doubt, that she had died of strychnine. Sub-
stances extracted from the body poisoned several animals,
which died from symptoms identical with those which were
produced in other animals poisoned with strychnine procured
for the purpose elsewhere.

Tt was equally clear that the poison was administered with
the intention of destroying life, with premeditation, and with
precautions intended to comceal it. Mrs. Dove had been
unwell, though not seriously, for some time before ker death,
and had been attended by Mr. Morley for about three months.
Dove used to go to his surgery for medicines. “He came”
(said Elletson, a pupil of Mr. Morley’s) ““a month before her
v death. We talked about ! Palmer's trial. He said Palmer
“ had poisoned his wife by repeated doses of antimony. It
« was mentioned Cook had been poisoned by strychnine.
“« Dove said strychnine could not be detected after death. I
« gaid it could. I mentioned nitric acid a5 a test. I showed
¢ him the amount in Pereira’s Muteria Medica. He took it
“ in bis band and read it, page 903, &e. He said his house
« was infested with wild cats, which he wished to destroy. He

1 Bee last Case.
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“ said he thought laying poison would be the best way, I
“ said I thought it would. He asked me for some strychnine.
“ I gave him some, about ten grains, wrapped as a powder in
“ a piece of foolscap paper. I wrote ‘poison’ onit” He after-
wards got from three to five grains more in the same manner,
and he was seen by Mr. Morley’s coachmanr in the surgery
when no one was there. 4s he had observed, in the course
of his conversation with Elletson, the place where the strych-
nine boftle was kept, he had, on this occasion, an opportunity
of obtaining a further supply if he chose. He did poison
twe cats with the strychnine thus obtained, and also a mouse,
thus giving colour to his possession of the poison.

Besides the circumstances which showed that Dove lived
on bad terms with his wife and had threatened her, evidence
was given to show that he had formed designs upon her
life. During her illness, he told Mrs. Thorrhill, & widow, that
he had been to the witchman, who said Mrs, Dove had not
long to live. He added that, as soon as she died, he would
make an offer to the lady next door. In the course of her
illness, he repeatedly told Mr. Morley, the surgeon, that be
thought she would not recover, notwithstanding Mr. Morley’s
opinion to the contrary. He also told a woman named Hicks
that she would not get over the disease, and that he should
most likely marry again, as no one could expect him, a young
man, to remain single. He told the same witness, on the day
of Mrs. Dove's death, that Mrs. Dove would not have another
attack till half-past ten or eleven ; and on being asked whether
the attacks came on periodically made no answer, Lastly, on
tbe evening of her death, he gave her a dose of medicine,
She complained of the taste bheing very hot, and in about
a quarter of an hour was seized with all the symptoms of
strychnine poisoning which continued till her death.

Some other evidence npon the subject was given, but it is
needless to go into 1. It is enough to say that it was proved
beyond the possibility of doubt on the part of the prosecution,
whilst it was hardly denied on the part of the prisoner, that
he caused her death by the repeated administration of doses
of strychnine, which he had procured for that purpose under
false pretences, and which he administered in order to destroy
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her life, partly because he was on bad terms with her, partly Triaus,
because he wished to marry again. -

The substantial defence which gives the case its interest
was, that the act was either not wilful or not malicious; and
the evidence of this was, that Dove was insane, and was thus
either prevented by mental disease from knowing that the
act was wrong, or constrained by an irresistible impulse to
do it. The evidence as to the state of his mind was given
partly by the witnesses for the prosecution, and parily by the
witnesses called by his own counsel, The most convenient
way of describing its effect will be to throw it into the shape
of a continuous account of his life, from the sixth year of his
age down to the time of his trial.

The first witness upon the subject was his nurse, who had
known bim from the sixth to about the twentieth year of
his age. She said, “I never thought him right in his mind.”
The proof of this seemed to consist principally in his habit of
playing exceedingly mischievous and ill-natured tricks. For
example: he tried to set the bed-curtains on fire; he chased
his sisters with a red-hot poker; he cut open a wound on bhis
arm which had healed, saying it had healed false. The nurse
added : “ His father and family were very pious and regular
“ Wesleyans. Great pains were taken to instruct the child.
“ He could not regularly be taught his lessons and duties.
“ That is one reason for thinking he was not in his right
“ mind.” Mr. Charles Harrison, who had been usher at a
school where Dove was from ten fo thirteen years of age, spoke
of him as follows: "I regarded him as a youth of a very low
« order of intellect. I never remember to have met with a
“ similar case—great imbecility of mind and great want of
“ moral power, 'evil and vicious propensities.” He added,
that once Dove got a pistol, and told the boys that he meant
to shoot his father with it. The father was told of it, and
said e should flog him. In eross-examivation, Mr. Harrison
said: “He was a dull boy and a bad boy. I then thought
“ him insane. I did not feel myself in a position to object
“to him being flogged. I never sent him from my class to
“ be flogged. He was frequently flogged for incapacity.” Mr.

1 Siein the notes.
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Trias, Highley, the schoolmaster, spoke strongly of his bad conduct,
—  and said: « His reasoning powers were extremely limited.
«“ He appeared to have no idea of any consequences. He
“ appeared to be deprived of reason. I am satisfied he was
“ Jabouring under an aberration of intellect.” These strong
expressions, however, were not supported by any specific proof
worth repeating. Mr. Highley admitted that he used to flog
him, but he added : “ I flogged him till T was satisfied there
“ was a want of reason, but not after.” He admitted, however,
that he flogged him slightly (“ perhaps a stroke or two ™) the
day before he left.

Dove having been expelled from Mr. Highley’s school, his
father took the opinion of Mr. Lord, who was also a school-
master, as to what was to be done with him, Mr. Lord said :
“ T, at his father’s request, invited him into my study, to give
“ him religious instruction. I made myself acquainted with
“ the character of his mind. I could make no impression on
“ his heart or his head. He would not at all appreciate what
“ T said. He listened, but I could make no impression—get
“ no rational answer, His father consulted me as to what
« provision * I should make for him. T advised him. He was
“ pot then capable of disposing of property to any amount
* rationally. I neverforbade him my house. I did not invite
“ him in consequence of his deficiency and perverseness. I
« should say he was not of sound mind.” In eross-examination,
Mr. Lord said that, when he heard of Dove’s engagement, he
told his future wife's brother that inquiry ought to be made
about Dove, “ on account of his unaccountable irrational con-
« duet” In answer to further questions, he repeated several
times his strong conviction of his being “irrational” in con-
versation and behaviour, though he could give no particular
instance of it.

In consequence apparently, or at any rate soon after his
reference to Mr. Lord, Dove's father sent him to a Mr.
Frankish to learn farming. He stayed with Mr. Frankish
for five years and a-half, Mr. Frankish said: “T think there
¢ were certain seasons when he was not of sound mind. That
“ was frequent. He never could learn farming” He also

1 84¢. Obviously it should be ‘‘he.”
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mentioned & number of instances of the sort of conduct on Tarars.
which this opinion was founded. Thus, he put vitriol on the
tails of some eows. He at first denied, but afterwards confessed

it, and was sorry for what he had done. He also burnt two
half-grown kittens with vitriol. He put vitriol into the horse-
trough, and set fire to the gorse on the farm, doing considerable
damage. After leaving Frankish, he went for a yearas a pupil

to a Mr. Gibson, also a farmer. (ibson’s account of him was

as follows: I did not consider him one of the brightest and

* mosy powerful minds. T tried to teach him practically, as

“ far as farming went, as stock and the rotation of crops. 1

“ was not assuccessful as I should like.”

After this he seems to have gone to America, for what
purpese does not appear. He went alone, and he seems not
to have stayed there long; and he told wild stories about his
adventures there on his return. He was next established on
a farm taken for him at a place called Whitwell. It was about
this time that he married. James Shaw, Mary Peek, and
Robert and William Tomlinson, Emma Spence, and Emma
and Fanny Wilson, whe had been in his service, all gave
evidence of his extravagant behaviour whilst he held the farm,
He used to point loaded fire-arms at bis servants, and threaten
to shoot people who had given him no offence. He told
strange stories about his having been attacked or followed by
robbers, He cut a maid-servant’s cap to pieces. He and his
wife often quarrelled, and sometimes played like children.
Some of the servants spoke of having seen him crying, wander-
ing about his fields without an object. Shaw said: “I many
* times nsed to think he did things different from what a man
“ would do if he had his rigcht mind.” Tomlinson said: “I do
“ not think he wasa sound-minded man at all times.” Several
other witnesses—two schoolmasters, a postman, a Wesleyan
preacher, who had lodged at his father’s, and a friend of his
wife’s—all deposed to a variety of extravagant acts and con-
versations somewhat similar to those already stated. They
spoke of his conversation as being unusually incoherent, “flying
“ about from one subject to another,”—of his lying on the
ground and crying without a cause, of his complaining of
noises in his house, and of his reaping part of his own corn
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Trars. Wwhile it was green because, he said, others had reaped theirs
=  and he would not be later than they, and of his telling wild
stories about his adventures in America, as if he believed them:
In addition to this, whilst he was in goal, he wrote in his own
blood a letter to the devil. It was suggested that this might

be for the purpose of making evidence of his insanity.

Iun addition to the evidence as to facts, three medical wit-
nesses were called, who had been physicians to lunatic asylums
or otherwise specially occupied with the subject of madness
for many years. They all agreed in describing Dove as of
unsound mind. Two of them, Dr. Pyeman Smith, proprietor
of a lunatic asylum at Leeds, and Dr. Kitchen, of York, at
once admitted, on cross-examination, that they thought he
knew right from wrong during the week which he passed
poisoning his wife. Dr. Pyeman Smith added that many mad
people do knew right from wrong; that a mad man having
that knowledge might be regardless of consequences, and
might be wholly unable to refrain from doing what was wrong.
He then said, “I cannot say that of the prisoner during
“ that week ; circumstances might have made him refrain.
* Other circumstances. Not the greater chance of detection.
« His not possessing the poison. Slight circumstances might
“ have [? made] him defer it to another time. In my opimion
« possessing [?the means] he was regardless of the conse-
“ quences.” Mr. Kitchen said: “T think it probable that he
“ had some knowledge of the difference between right and
“ wrong during the fatal week. If he did it, I have no doubt
“ he knew he was committing murder, and that if found out
“ he would be likely to be punished for it.” On re-examina-
tion, he added, “ I consider his conduct that week the natural
“ consequence of what had gone before. ~All his previous life
« justified the expectation. I believe he has been insane all
“ hig life, When I say he knew if he did it he was commit-
« ting murder, I mean he knew he was killing his wife. I
« do not mean he knew he was doing wrong. I think he
“ would know that in proportion as he knew the difference
“ between right and wrong.”

Dr. Williams, who had been medical attendant of a lunatic
asylum at York for thirty years, gave evidence on the subject
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at great length. The most important parts of Lis evidence TmiaLs,
ave as follows: After stating his conviction that Dove’s 7
letter to the devil was genuine, and that he believed himself
to be under supernatural influences, he said, “ During the
« fatal week, from all I have heard, I should say that, while
* impelled by a propensity to ipjure or take life, his mind
“ was probably influenced by his notions regarding super-
“ patural agency, and therefore he was the subject of delusion.
“ A person labouring under such delusion might retain his
« power of judging in adopting means to an end, and as to
“ consequences as regards the object he had in view. Under
« those delusions he conld not have the power of resisting
“ any impulse” On cross-examination, Dr. Williams said :
“ T know of no case of a man” (obviously meaning a man
under the influence of madness) “ giving poison in small and
« repeated doses. Insanity to take away life by poison is
“ pare. If poison were administered six or seven times run-
“ ning, I should not call it ap impulse; I should call it an
« yncontrollable propensity to destroy, give pain, or take life.
“ The propensity might continue as a permanent condition of
¢ the mind. It might select a special object and not injure
“ any body or thing else. I think such a person would not
+ know he was doing wrong. He might fear the consequences
“ of punishment. He would probably know that he was break-
“ ing the law. He would not know at the time he did it he
“would be hanged for murder. I found that opinion on the
“ gecupation of the mind by the insane propensity. It is
« uncertain if he would know it before he did it. He might
“ afterwards.”

After severa} questions pointing to the conclusion that vice
as well as insanity might be the cause of crime in men so
constituted, Dr. Williams was asked the following question:
« Tf a person lived with bis wife and hated her, and deter-
“ mined to and did kill ker, what is the difference between
“ that determination which is vice and the propensity which
“ is insanity ?” He answered: * The prisoner’s previous his-
“ tory would be required to determine whether it was vice
“ or insanity.” He then proceeded, in answer to other ques-
tions: “A man by nourishing an idea may become diseased

VOL. IIL F F
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“1in his mind, and then he cannot contrel it. This is moral
“insanity. It does apply to other cases: it might apply to
“ rape ; as, if a man nourished the desire to possess a particular
“ woman till the desire became uncontrollable, and then he
* committed the rape, that would be moral insanity. So of
*“ theft. If a man permits himself to contemplate the grati-
“ fication of any passion or desire till it becomes uncontrol-
 lable, that is moral insanity.” Ou re-examination, he gave
the following evidence :—! @. Buppose the man had from his
“ childhood been excitable, used fire-arms when no danger,
“ threatened to shoot his father and mother, complained of
“ sounds in his house, and the other things proved by wit-
“ nesses yesterday, treating his wife kindly and weeping?
“ A. T have no doubt that man is insane, and not fit to be
“ trusted abroad. I would have certified him a lunatic before
“ the fatal week.”

The jury returned the following verdict :—* Guilty, but we
" recommend him to mercy on the ground of his defective
“intellect.” He was sentenced te death, and executed at
York in pursnance of his sentence.

Thave entered minutely into the details of this case, be-
cause it furnishes a perfect illustration of the state of mind
which FErskine falluded to, though it was unnecessary for
him to discuss it minutely, in his celebrated speech on the
trial of Hadfield. It is impossible to resist the conclusion,
which the evidence given above suggests, that Dove was not
a sane man. It is equally impossible to doubt that he wil-
fully, maliciously, and of his malice aforethought, in the full
and proper sense of those words, murdered his wife, The
result of the whole history appears to be, that he was from

1 Verbatim from the Notes,

2 "You will have to decide whether you attribute it wholly to mischief
"*and malice, or wholly to insanity or to the one mizing itsel{ with the other.”
#, o . Ifyou der i @2 conscious malice and mischisf miving itself with
**insanity, 1 leave him in the hands of the court to say how he is to be denlt
“with. Itis a question too difficult for me.”—27 Stals Trials, 1328. This
remark is characteristic of Erskine, The great logical capacity, which waa one of
the prineipal charaoteristics of his mind, led him to say that malice snd insanity
might mix. His excessive caution as an advocate admonished him to point
to the diffieulty and leave it on ome side, but I know of nothing in his speeches
or writings to lead to the supposition that he could have done much townrds
solving it had he tried.
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infancy predisposed (to say the least) to madness; that Trriaws.
symptoms indicating that disease displayed themselves at ™
frequent intervals through the whole course of his life, but

that they never reached such a pitch as to induce those about

him to treat him as a madman, He was allowed to go by
himself to America, to occupy and manage a farm, to marry,
though his wife's brother was warned of his character, to live

on his means without interference at Leeds, and generally to
conduet himself as a sane person. This being so, he appears

to have allowed his mind to dwell with a horrible prurience

on the prospect of his wife's death and of his own marriage

to another person, to have formed the design of putting her

to death, and to have carried out that design with every mark

of deliberate contrivance and precaution. In this state of
things, can be be said to have known, in the wider sense of

the words, that his act was wrong? He obviously knew that

the act was wrong in the sense that people in general would

sa consider it ; but was he capable of thinking like an ordinary

man of the reasons why murder is wrong, and of applying

those reasons to his conduct ?

Undoubtedly there was evidence both ways. Looking at
the whole account of his life, it cannot be denied that his
language and conduct appear at times to have been incon-
secutive, capricious, and not capable of being accounted for
on any common principles of action. His lying down on the
ground to cry, bis wandering in the fields, the noises he
supposed himself to hear, are all strong illustrations. On
the other hand, this was only an occasional state of things.
He appears to have acted, as a rule, rationally enough, and to
have transacted all the common affairs of life. Did, then, this
killing of his wife belong to the rational or to the irrational
part of his conduet? Every circumstance connected with it
referred it to the former. Its circumstances presented every
conceivable mark of motive and design. It was a continued
series of deliberate and repeated attempts, fully accomplished
at last,

The suggestion of Dr. Williams, that Dove had allowed his
mind to dwell on his wife’s death till at last he became the
victim of an uncontrollable propensity to kill her, if correct,

FF2
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would not prove that his act was not voluntary. It is the
setting and keeping the mind in motion towards an object
plainly conceived that constitutes the mental part of an act.
Every act becomes irrevocable by the agent before it is con-
summated. If ‘a man, for example, strikes another, he may
repent while his arm is actually falling, but there is a point at
which he can no more deprive his arm of the impetus with
which he has animated it than he can divert from its course
a bullet which he had fired from a rifle. Suppose he deals
with his mind in this manner at an earlier stage of the pro-
ceeding, and so fills himself with a passionate, intense longing
for the forbidden object, or result, that he becomes as it were
& mere machine in his own hands. Is not the case precisely
similar, and does not the action continue to be voluntary
and wilful, although the act of volition which made it
irrevocable preceded its completion by a longer interval
than usual ?

It must, however, be remembered that the proof that
Dove's propensity was uncontrollable is very defective. An
uncontrollable propensity which accidental difficulties, or the
fear of detection, constantly control and divert fora time, is an
inconceivable state of mind. TIs there the smallest reason to
suppose that, if Mrs. Dove had met with a fatal accident, and
had been lying in bed dying before her husband gave her any.
poison at all, his uncontrollable propensity to kill her would
have induced him to administer the poison nevertheless? If
not, the propensity was like any other wicked feeling. Tt
was certainly uncontrolled, and may probably have been
strong, but that is different from being uncontrollable.

It is easy, no doubt, to imagine circumstances which
would have justified the jury in returning a different verdict.
If Dove had always treated hiz wife kindly, and lived on
good terms with her, and if he had killed her in a sudden,
unaccountable fury, the evidence as to the state of his mind
would, no doubt, have suggested the conclusion that the act
was not part of the regular and ordinary course of his life;
that it was not planned, settled, and executed as rational men
carry out their purposes, but that it was one of those occur-
rences which rebut the presumption of will or malice on the
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part of the agent, and was, therefore, not within the province Trraws.
of the criminal law. This conclusion might have been ™
rendered more or less probable by an infinite variety of
collateral circumstances. Concealment, for example, would

have diminished its probability. Openness would have in-
cressed it, and so would independent traces of excitement.
Probably, if the suggestion made in an earlier part of this

wark were adopted, and if another case like Dove's oceurred,

the jury might find a verdict of “Guilty, but his powers of

“ gelf-control were weakened by disease”” An acquittal on

the ground of insanity wouid, I think, have been wrong.
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!THE CASE OF THOMAS SMETHURST.

THOMAS SMETHURST was indicted for the wilful murder of
Tsabella Bankes at the Old Bailey Sessions, on the 7th July,
1859, After the case had proceeded for a considerable time,
one of the jury was taken ill, and the court adjourned till
Monday, the 15th August. A trial, which occupied four days
before the Lord Chief Baron of the Exchequer, then took
place ; the prisoner was convicted and sentenced to death,
but he subsequently received a free pardon on the ground
that his guilt had not been sufficiently proved.

Smethurst, who had been for many years married to a
person much older than himself, was living with his wife, in
November, 1858, at a boarding-house in Bayswater, where he
became acquainted with Miss Bankes, the deceased. On the
9th of December he went through the ceremony of marriage
with her, and they went fo live together at Richmond,
Smethurst’s real wife being left at the boarding-house at
Bayswater. There he visited her once or twice after he left,
and he also transmitted money on her account to the mistress
of the house. There was no evidence to show that Mrs.
Smethurst was aware of the relations between her husband
and Miss Bankes, though it is hardly possible that her suspi-
cions should not have been roused by their leaving the house

1 This acconnt is founded on the notes of Lord Chief Barom Pollock, who
wos kind enough to lend them to me for that purpose, and also to give me a
copy of his communieation to Sir G. C. Lewis on the subject. The quotations
of the evidence are taken from the Lord Chief Baron’s notes. I have com-
pared the Report in the 50th Volume of the Old Bailey Sessions Papers, and
the references are to the pages of that volume,
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within a fortnight of each other, ! especially as Miss Bankes's TriaLs.
departure was caused by the representations of the landlady ~
as to the impropriety of her conduct.

After the sham marriage, the prisoner and the deceased
went to live at Richmond, where they stayed for four months.
? From the 4th February to the 15th April they lodged at Old
Palace Gardens. From the 15th April to Miss Bankes's death,
on the 3rd May, they lodged at 10, Alma Villas; Miss Bankes
was taken ili towards the end of March, or beginning of
April, and grew rapidly worse. ®Dr. Julins, of Richmond,
was called in on the 8rd of April, by the direction of the
prisoner, on the recommendation of the landlady of the first
set of lodgings, *In the midst of her iliness Miss Bankes was
removed to another lodging at 10, Alma Villas, the motive
of the change being the raising of the rent of the first
lodgings. °Dr. Bird, the partner of Dr. Julius, attended her
from the 18th April, and by the prisoner's desire she was
visited by Dr. Todd, on the 28th. °On Sunday, the 1st
May, a will was made for Miss Bankes by a Richmond soli-
citor, named Senior, who was applied to on the subject by
Dr. Smethurst, and by this will the whole of her property,
with the exception of a brooch, was left to him absolutely.
The property consisted of £1,740 lent on mortgage. *The
deceased had, also, a life interest in £5,000, the dividend on
which she had just received and handed to the prisoner.
80n May 1st, being Sunday, the will was executed, and on
May 2nd the prisoner was brought before the Richmond
magistrates on a charge of administering poison to the
deceased. ? He was liberated on his own recognizances the
same evening, and Miss Bankes died on the morning of the
3rd. ¥ Her sister, Miss Louisa Bankes, had visited her on
the 19th April. She also visited her on the 30th, and
attended her from the time of Dr. Smethurst’s liberation
to her death, On the post-mortem examination, it appeared
that the deceased was between five and seven weeks advanced
in pregnancy. On the prisener’s second apprehension, which

1P, 504, * P, 506, 2 P, 505, + P. 520.
PB4, ¢ Pp, 520-1, 7 Pp. 522, 547, 513,
& Pl B4S. ® P, 513517, 10 P, 530,
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took place immediately after the death of Miss Bankes, a
letter was found upon him addressed to his real wife.

The first question suggested by these facts was whether
they disclosed any motive on the part of the prisoner for the
murder of the deceased.

The consequences of the death of Miss Bankes to
Smethurst, measured in money, would be a gain of £1,740
lent on mortgage, and a loss of the chance of receiving the
dividend to accrue on the principal sum of £5,000 during her
life. His chance of receiving the dividend depended entirely
on the continuance of their connection and of his influence
over her. Now, the connection was one which involved not
merely immorality, but crime. If Mrs. Smethurst had be-
come aware of its character, she might at any moment have
punished her husband’s desertion and neglect by imprison-
ment ; and, so long as the connection continued, his liberty
and cbaracter were at the mercy of any one who might dis-
cover the circumstances bearing on it. There was also the
chance that he himself might become tired of his mistress, or
that she, from motives which might readily arise, might wish
to leave him. His hold over ber dividends would terminate
in any of these cases, and was thus uncertain, Besides this,
it must be remembered that the dividends, whilst he received
them, would have to be applied to their joint support. He
could not apply them to his own purposes and turn her out of
doors, for, if he had done so, she would have retained them
for herself, A precarious hold over £150 a year, for the
life of a person who was to be supported as a lady out of that
sum, and who was likely to become a mother, was certainly
not worth the right to receive a gross amount of £1,740,
unfettered by any condition whatever. It thus seems clear
that Smethurst had a money-interest in the death of Miss
Bankes; but there is nothing to show that he was in
pressing want of money, whilst there is some evidence to show
that he was not. In Palmer’s case the possession of a large
sum of money at the very time of Cook’s death was a matter
of vital importance; but ? Smethurst had a considerable

1 The dividend was £71 5s., prohably for a half-year,
* P 547,



SMETHURST'S CASE. 441

balance at his banker's at the time in question, and appears TRIALS.
to have lived upon his means at Richmond without any
visible mode of earning a living.

A consideration which weighed more heavily, in respect to
the existence of a motive for murder, arogse out of the nature
of the connection between the prisoner and the deceased. It
is sometimes said that there is no need to look further for a
motive when the parties are man and wife. The harshness
of the expression ought not to be allowed to conceal the
truth which it contains. Married people usually treat each
other with external decency, good bhumour, and cordiality,
but what lies under that veil is known only to themselves;
and the relation may produce hatred, bitter in proportion to
the intimacy which it involves. In the particular case in
question, the relation which existed between the parties was
one which could hardly fail o abound in sources of dislike
and discomfort. Both were doing wrong; both (if Miss
Bankes knew of Smethurst's first marriage} had committed
a legal as well as a moral offence; and at the very period
when the fllness of the deccased commenced she had become
pregnant,

To a man in Smethurst’s position, that circumstance (if he
were aware of it) would in itself furnish some motive for the
crime with which he was charged, for the birth of a child
could hardly have failed to inmcrease the difficulties and em-
barrassments incidental to the position in which he had
placed himself,

Some expressions occurred in a conversation between Miss
Bankes and her sister, Miss Louisa Bankes, which have an
important bearing on this part of the subject. Miss Louisa
Bankes saw her sister for the first time after the ceremony of
December 8th at Richmond, on the 19th April. Her evidence
as to what passed was as follows: 1" I was taken into the
“ deceased’s bedroom. She was rather agitated. She said,
“ if T would be quiet it would be all right. He said, * Yes,
¢ it would be all right.'” These expressions suggest a doubt
whether Miss Bankes was fully aware of the true nature of
her connection with Dr. Smethurst, and whether she may not

1 P, 518,
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bave supposed that she was his lawful wife, though there was
another person passing by the same name.

1If Smethurst had deceived her on this point, and if he
was aware of her pregnancy, his position would be most dis-
tressing, and would explain a wish on his part to be freed
from it at all hazards.

In opposition to this it must be observed that the will was
executed it her maiden name, which implies a knowledge on
her part that she was not married, though, as there is nothing
to show that she had any particular acquaintance with busi-
ness, and as the will was executed only forty-eight hours
before she died of exhaustion, too much weight must not be
attached to this. The letter found in Smethurst’s pocket on
his second arrest, and addressed to his wife, is deserving of
attention in reference to this part of the subject. It was
as follows 1

* Monday, ﬂ[:‘;.E?-ISSB.
“ MY DEAREST MARY,—I have not been able to leave for
“ fown as I expected, in consequence of my medical aid being
“ required in a case of illness, I shall, however, see you as
“ soon as possible; and should any unforeseen event prevent
“ my leaving for town before the 11th, T will send you a cheque
“ for Smith’s money and extras, I will send £5, I am quite
“ well, and sincerely hope you are the same, and that I shall
“ find you so when I see you, which I trust will not be long
“ first. Present my kind regards to the Smiths and all old
“ friends in the house. I heard from James the other day;
“ he said he had called on you, but that you had gone out for
“p walk. With love,
“ Believe me,
* Yours most affectionately,
“ T, SMETHURST.”

This letter contains several expressions which raise a doubt
whether Mrs, Smethurst was aware of her husband’s relations
with Miss Bankes. Though the writer was staying at Rich-
mond, the letter is dated, “K. W. C.,” as if it had been written

1 Thig suggestion was negatived by subsequent proceedings (see note, post).
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at some place, the name of which began with a2 K., In the Triaws.
West Central district. Tt also appears as if Smethurst had =
arranged with his wife to “leave for town” before the 11th,

and was intending to return to her; and there is an indis-
tinctness and an incompleteness about the letter which looks

as if it were one of a series, and as if Mrs. Smethurst had had
reason to believe that her husband was absent from her only

for a time and was shortly intending to return, 1f she had
known of his connection with Miss Bankes, it is hardly con-
ceivable that some explicit mention of her state should not

have been made in the letter, as she died on the following

day, and Smethurst had procured her will to be made on the
Sunday (the day before), lest Monday should be too late. If

"Mrs. Smethurst was in correspondence with her husband, but

did not know of his position, and had reason to expect his
return, his relations with Miss Bankes would be most painful.

This, however, is little more than conjecture.

The result of the inquiry into the question of motive would
thus seem to be that Smethurst had a money-interest in Miss
Bankes's death, but that he was not proved to be in any
particular want of money ; that their relation was one which
may probably have caused enmity in various ways; that there
is no proof, but that there are not unreasonable grounds for
conjecturing, that it did so in point of fact.

Two points were urged against Smethurst at his tral
arising out of his conduct. They were, that he had allowed
no one to see Miss Bankes during her illness except himself
and the medical men, and in particular that he prevented
her sister from seeing her; and that he acted in a suspicious
manner in relation to the preparation of her will. The evi-
dence upon these points was as follows: 1At the first set of
Jodgings, Miss Bankes was waited on by the landlady and her
daughter; Smethurst went repeatedly to town, and Dr. Julius
saw Miss Bankes in his absence; but this was not so at the
second set of lodgings, where the deceased passed the last
three weeks of her life. * During this period Smethurst
waited on Miss Bankes himself, declining to employ a sick
nurse on the ground that he could not afford it, though he

! Pp. 506-7. 2 P, 509,
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had in his hands sbout £70, the amount of the dividend
handed over to him by her. This in itself is remarkable, for
the offices which it was necessary that he should render to
her were not such as a man ought to discharge for & woman,
if it is possible that they should be discharged by one of her
own sex. His conduct towards Miss Louisa Bankes, it was
argued, was of the same character. ! He invited her to see her
sister twice, but on neither occasion did he voluntarily leave
them alone together, and he wrote four letters in the interval,
in two of which he dissuaded her from repeating her visit on
the ground that the doctors had prohibited it on account of
the excitement produced by the first visit. *Dr. Julins said,
“ T never gave directions she should not see her sister. 1
« never heard the subject alluded to.” ° Dr. Bird said, “ To
“ the best of my belief the prisoner mentioned the visit of
“ Miss Louisa Bankes on the 19th. He told me the patient
“ had been excited by the visit of ber sister, and it had done
“ her a great deal of harm. On which I said, * Perhaps she
“* had better not come again.’”

The circumstances which attended the execution of the will
were detailed by Mr, Senior, an attorney at Richmond. *His
evidence was that Smethurst, who was a complete stranger,
came to him on the Saturday and asked whether he would
make a will for Miss Bankes on the Sunday, which Mr. Senior
with some reluctance agreed to do. Smethurst said, “ This is
what the will would be.” and produced a draft will in his own
favour, saying that the draft had been prepared by a barrister
in London—a statement which, if true, might easily have
been proved, but which was not proved. He also gratuitously
informed Mr. Senior of the state of his relations with the
deceased, and endeavoured to persuade him to allow a wit-
ness to attest the execution of the document under a false
impression as to its nature. It is true that the will was
as much the act of the deceased as his own ; but it is also
true that its execution was, according to Mr. Senior’s evidence,
attended with falsehood on his part, and with a want of
decency which showed a temper very greedy after the property
to be disposed of.

1P 518 T P, 525, ? P, 5b2. 1 P. 520,
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These are the suspicious parts of the prisoner’s conduct Tmiavs.
towards the deceased. !His having written for Miss Louisa ——
Bankes to come down on the Sunday, and bis suggestion that
she should take a lodging in the neighbourhood, may perhaps
weigh in the other scale ; Zand it is no doubt possible to take
a similar view as to his having called in Dr. Todd, The
weight of each of these circumstances is, however, diminished
by several considerations, When Miss Louisa Bankes came
down on the Sunday to see the deceased, Smethurst appears,
from the evidence, to have objected to every proposal she
made to attend on her sister. * He told her once that she could
not bear her in the room ; *another time (on her proposing
to sit up with Ler all night), that he would rather attend
upon her himself; ®and on the Monday he persuaded her
to go up to London to have a prescription made up, which
occasioned her absence from the house for two or three hours.

With respect to Dr. Todd's visit, it should be borne in mind
that Miss Louisa Bankes had suggested that Mr. Lane, 2
relation, should be consulted. Smethurst objected to this.
T«The deceased lady,” says Dr. Bird, “more than once, in
“ the presence of the prisoner, expressed a wish for further
“ medical assistance, and 1t was after this that Dr. Todd
“ was called in” It is not, therefore, true that Smethurst
spontaneously called in Dr. Todd. But even if he did, the
suggestion presents itself that his object was to make evidence
in his own favour. This, however, appears needlessly harsh.
The fair conclusion would seem to be that the reference to
Dr. Todd, under the circumstances of the case, proves nothing
either for or against the prisoner. When Dr. Julius and Dr.
Bird were freely admitted to watch every stage of the case,
the visit of an additional physician, however eminent, could
hardly entail much additional risk. It was also urged that
Smethurst supplied Dr. Bird with matter for the purpose of
analysis. That is true: but to have refused Dr. Bird's appli-
cation would have been suspicious in the extreme; and it
would probably have had no other effect than that of indueing
him to obtain what he required by other means, Indeed, Dr.

1P, 518, * Rird, p. 532, 3 P. 5l8. + . 516,
® P. BT, & P. 5ls. * P, 532
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Bird, ! with an artifice which under the circumstances was
natural and probably justifiable, gave a false account of the
purpose for which he wanted it. This point, therefore, may
be left out of the case.

No poison was traced to the prisoner’s possession, and this
is usually one of the facts relied on in trials for poisoning.
It must, however, be remembered that, as a medical man,
Smethurst could have no difficulty in getting poison; and he
would appear to have been left at liberty in his lodgings for
some time after his arrest. It does not, however, clearly
appear from the Lord Chief Baron’s notes of the evidence
what opportunities he had during this interval of making
away with poison unobserved. Dr, Bird said, “ He was taken
“into custody about five P.M, and admitted to bail on his
“ own recognizance. I returned to his house with Melntyre”
(the superintendent of police) “and prisoner, all three to-
* gether. McIntyre took possession of all” [?the hottles and
vessels about the deceased’s room,] “They were handed
“ out to MeIntyre, who stood at the door.” MecIntyre says,
“3He” (Smethurst) “ was allowed to go at large on his own
“ recognizances. 1 returned with him and Bird to Alma
“ Villas. They handed out bottles and vials; I handed them
“to Dr. Taylor. I saw the secretary.” (This was a secretary
belonging to the landlord of the house, which stood cutside
Miss Bankes's room, and of which Smethurst had been
allowed to make use and to keep the keys.) “The whole
“of the evening he was at liberty, and till eleven o'clock ™
(eleven A.M. May 3rd), “ when, hearing of Miss Bankes's death,
“ I took him into custody.” If the meaning of this is that
Smethurst was alone in the house all night, and at liberty,
the non-discovery of poison proves nothing, If he was
watched by McIntyre, and if Mclntyre’s evidence means
that he not only saw the secretary, but saw what was in it,
the fact that no poison was found would be in his favourt

1 P, 583, ? These worda are omitted in the Judge's note.

2 « Framined the seeretary.” Sess. Fap. 5486,

4 The Report in the Sessions Paper seems fo show thai the secretary was
examined, but does not show whether the prisoner hed the control of the
lodgings at night. Melntyre found bottles on a second search whick he had
not seen the first time.
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The fair conclusions upon the whole of this part of the Triavs.
evidence would seem to be that Smethurst would gain in =
respect of money, and might in other respects derive advantage
from the death of Miss Bankes, and that his conduct towards
her was suspicious in several material particulars, and that he
was the only person who had the opportunity of poisoning
her, if she was poisoned at all.

The next division of the evidence was the medical
testimony, and this again divided itself into two parts—
the evidence of the medical men who actually attended the
deceased, and the opinions pronounced by others as to the
cause to which the symptoms reported by them were to be
referred. ! In copsidering this part of the case, it must be
remembered that Smethurst himself acted as a medical man
throughout Miss Bankes's illness, He constantly administered
food and medicine to her, and repeatedly discussed with the
other physicians about the course to he taken, and they
appear to have relied principally on his reperts as to the
symptoms of the disease.

The course of the symptoms and treatment was as follows :—
2Dr. Julins was called in on the 3rd April, and was told
by Smethurst that Miss Bankes was suffering from diarrhcea
and vomiting; on the 5th he said she was bilious, and that
there was much bile to come away. The vomiting and
purging continued, the colour of the vomit being grass-green.
She began to pass blood on the 8th, and the symptoms con-
tinued to increase. She complained of heat ard burning in
the throat and through the bowels. 3 When Dr. Todd ex-
amined her he observed *a remarkable hardness and rigidity
« of the abdomen, suggesting great irritation, and a very
“ peculiar expression of countenance, as if she was under
“ some influence or terror which did not result from any
« disease.” He prescribed opium and sulphate of copper.
1 Smethurst afterwards, according to Dr. Bird and Dr. Julius,
stated to them that these pills produced “violent palpitations,
“ as if her heart were jumping out of her body, and intense
“ burning in the throat, constant vomiting, and fifteen bloody
« motions.” He said (*said Dr. Julius), “the burning was

1P 531 ? Pp. 622-3. ¥ P, 543, i P, 532, &P o524,
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“ throughout the whole canal. His expression was from the
“ mouth to the anus,” an effect which, *according to Dr. Julius,
Dr. Bird, and Dr. Todd, could not have been so produced.
?During the last day and a half of life she {wice vomited
medicine, and was purged three times before 12 on the Monday
night; after that she retained both food and medicine, and
died of exhaustion on the Tuesday, at 10.55 M,

Such was the course of the symptoms. The opinions formed
on them by the medical men were as follows :—

Dr. Julius first, and Dr. Bird afterwards, came indepen-
dently to the conclusion that, whatever was the complaint of
Miss Bankes, the natural effect of the medicines which they
administered was perverted by the administration of some
frritant poison. Dr. Julius's words are, 3”1 tried a variety
“ of remedies; whatever was given, the result was the same,
“ No medicine produced any of the effects I expected in
“ arresting the disease. The symptoms continued the same
“ after every medicine, On the 18th”™ {of April), “I had
* formed an opinion as to the reason of the sufferings. I
*“ thought there was something being administered which had
“ a tendency to keep up the hrritation in the stomach and
‘ bowels, and now I am unable to account in any other way
“ for the continued irritation. In consequence of this opinion,
« I requested my partner, Mr. Bird, to see her, and T left him
“ to form an unbiased opinion.” Mr. Bird said, *" I formed an
* opinion that some irritant was being administered that coun-
“ teracted the effect of the medicines we were giving. I had
“ a conversation with Dr. Julius about it three days after I
“ began to attend, about 21st of April. He asked me my
“ opinion of the case before he told me his own.,” Dr. Todd
said, ** I inquired of Dr. Julius the symptoms of the treat-
“ment,” and after describing the peculiar expression of coun-
tenance already referred to, he added, 1 was very strongly
“ impressed with the opinion that she was suffering from some
“ irritant poison. It was by my desire that part of a motion”
(which was afterwards analysed by Dr, Taylor) “ was obtained.
“T suggested sulphate of copper and opium.” Thus, the

1 Pp. 524, 582, 543, ¢ Pp. 533, 810, * P 523
4 P52, 5 P, 543,
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medical evidence begins with this fact, that three medical TriaLs.
men who saw the deceased whilst living came independently =
to the conclusion that she was then being poisomed. 'So
strongly were the two Richmond doctors impressed with this,

that they thought it their duty to go before a magistrate,

whilst Dr, Todd suggested the chemical examination of the
evacuation.

After the death of Miss Bankes, her body was examined by
Mr. Barwell, who found a large black patch of blood near the
cardiac, or upper end of the stomach, redness in the small
intestines in several places; and in the cacum, or first division
of the large intestines, appearances indicating serious disease,
pamely, inflammation, sloughing, ulceration, suppuration.
In the rectum there were three ulcerations. Of these, and
some other post-mortem appearances, and of the symptoms
presented during life, 2Mr. Barwell said, “They are not
“ peconcilable with any natural disease witb which I am:
« acquainted ;” and he added, “ The conclusion that I drew
“ js that the symptoms have resulted from the administration
% of some irritant poison frequently during life.” 3 Dr. Wilkes
said, “I should aseribe her death to an irritant. I am not
« familisr with any form of disease which would account for
“ the symptoms and appearances.” *Dr. Babington, *Dr.
Bowerbank,  Dr. Taylor, and 7 Dr. Copland, all expressed the
game opinion,

In opposition to this evidence, it was contended on the part
of the prisoner that the symptoms were not those of slow
poisoning ; and the evidence in support of this opinion con-
sisted, first, of proof of inconsistencies between the symptoms
observed and those of slow poisoning by arsenic or antimony ;
and, secondly, of explanations of the symptoms on the theory
that they were due to some other disease, The evidence to
show that the symploms were inconsistent with arsenical
poisoning was that several symptoms were absent which
might have been expected on that hypothesis.

The most important of these, according to Dr. Richardson,
were nervous symptoms, especially convulsions and tremor of

1 P, 525. ? Pp. 638-540, 1P, 542, 4 P. 540,
5 P. B50. ¢ P. 556. T P, 561,
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the whole of the limbs; also inflammation of the membrane
of the eye, soreness of the nostrils and other mucous orifices,
and an eruption on the skin peculiar fo arsenical poisening.
It appeared, however, that none of the witnesses, either for
the crown or for the prisoner, had ever seen a case of slow
poisoning by arsenic. !Their opinions were formed partly
from experiments on animals, and it also seemed clear that
the symptoms of arsenical poisoning varied considerably in
different cases. *Dr, Taylor said, “ We never find {wo cases
“alike in all particulars;” and 2 Dr. Richardson said that
he should not expect to find all the symptoms to which
he referred in any one case, though he did not think it
possible they should all be absent.

The evidence that antimonial poisoning was not the cause
of death was fainter thar the evidence against arsenical
poisoning. 4 Dr. Richardson, one of the prisoner's witnesses,
said that he should have expected to find congestion of the
lungs and a cold sweat, if death had been caused by anti-
monial poisoning. Mr, Rogers (who, however, said that he
knew little of pathology, having attended principally to
chemistry) added, he should have expected in addition soften-
ing of the liver, and Dr. Thudichum agreed with them.
Dr. Richardson, bowever, admitted that he knew very little
about antimonial poisening, and his evidence upon the sub-
jeet was cautious and qualified. °®He said, “ The symptoms
“in Miss Bankes's case are not altogether reconcilable with
“ slow poisoning by antimony. With respect to the effect of
“ antimony on the huwman liver, there are no data. The
“ evidence is very scanty.”

This is the principal part of the evidence as to whether or
no the symptoms were those of slow poisoning. It is obvious
that the evidence for the prisoner did not exactly meet the
evidence for the crown. The witnesses for the crown all spoke
indefinitely of “some irritant.’ The medical witnesses for
the prisoner did not negative the general resemblance be-
tween the symptoms and those of peisoning by an irritant
poison, but testified to the absence of some of the symptoms
which might be expected to arise from two specific poisons,

P, 563, 2 P, 560, * P. 563, 1 P. A66. s P. 586.
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vamely, arsenic and antimony. That there was a general Twuaus.
resemblance between the symptoms and those of some irri-
tant seems to have been proved beyond all reasonable doubt,
not only by the fact that the three doctors who saw the de-
ceased during her life formed that opinion independently of
each other, but by the evidence of the seven other medical
witnesses for the prosecution, and by a statement made by
Dr. Tyler Smith, who was called for the prisoner. *He said
that if & pregnant woman were affected with diarrheea it
might degenerate into dysentery, and that he bad known a
case of the kind which was supposed to be a case of poison-
ing. The medical witnesses for the prisoner attributed Miss
Bankes's death to dysentery, aggravated by pregnanecy; and
it thus appears, from Dr. Tyler Smith's evidence, that they
attributed it to a disease which may closely resemble the
symptoms produced by the administration of irritant poisons.
The prisoner opposed the theory of the prosecution, not
only by denying that the symptoms were those of slow poison-
ing, but by asserting that they were those of dysentery. *All
the medical witnesses whom he called swore to their belief
that all the symptoms were consistent with this theory. COn
the other hand (8 with one exception), they all agreed with the
witnesses for the prosecution that dysentery was a very rare
disease in this country, and their experience of it was in no
case great. Dr. Ricbardson said, ** The word is used very
“ loosely ;” and he added, “T have seen a few cases of dysen-
“ tery—two or three in this country; I have suffered from it
« myself.” ® Dr, Thudichum had seen two cases in London of
what he called diphtheritic dysentery, to which he attributed
the death of the deceased. ©Dr. Girdwood said, “ Dysentery
 is not very common ; * and he added, “ The dysentery I ailude
“ t0 is one which I know to exist in this country.” 7 Dr. Webbe.
on the contrary, said, “ Dysentery is a very common disease
“in this country.” Both he and Dr. Girdwood appear, however,

1 P b8,

® Richardson, 565-571. Thudichum, 574, Webbe, £78,  Girdwood, 582,
Edmunds, 583, Tyler Smith, 585-6. Mr. Rogers was & chemist and not s
practising physician.

4 Richardson, 687, ¢ P, 8T, & P, 575,

¢ P. 583, 7 P. 578,

ga 2



452

SMETHURST'S CASE.

Triats. to have been speaking of a form of the disease differing in

various particulars from that which in hot countries is
described as dysentery.

The experience of some of the witnesses for the prosecution
a3 to dysentery proper was much more extensive. !Dr. Bird
had seen many cases of it in the Crimea. *Dr. Bowerbank
was twenty-three years in practice in Jamaica, where acute
dysentery is & common disease. He said, “ The symptoms,
“ mode of treatment, and appearances post-mortem, are not
“ reconcilable with any form of dysentery.” #Dr. Copland
saw many cases in 1815 and 1816, and in Africa in 1817.
He said, “Her death is not referable to acute dysentery.”
¢ Dr. Babington saw six or eight epidemic cases in Chelsea,
and two more in Hammersmith. He said, “ I have heard
“ the symptoms and remedies, and also the post-mortem ex-
* amination ; taking all those circumstances, I do not think
““ she died of acute dysentery.”

% On the other hand, Dr. Todd, after giving his opinion that
slow poisoning was the cause of death, said, “ Acute dysentery
“ alone would account for the worst symptoms.” It appeared,
however, that he had never seen a case of that disease, Two
of the prisoner’s witnesses, whose evidence in the event was
very important, described cases similar in many particulars to
Miss Bankes’s, in which women had died of dysentery com-
bined with pregnancy. ¢Mr. Edmunds had a patient who
miscarried at the seventh month of her pregnancy, and ulti-
mately died of dysentery ; and " Dr. Tyler Smith said he had
known cases in which the sickness often incidental to preg-
nancy, especially during its early stages, had caused death;
and he added that this sickness “might be accompanied by
“ diarrhoea, and that might degenerate into dysentery.” STt
appeared that two years before Miss Bankes had had a com-
plaint of the womb, which, in Dr. Tyler Smith’s opinion, would

1P 534, 2 P. 550. ' P. 551, € P. 549.

b The emphasiz lias on aeutz and alons, In the Sessions Paper the answer
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aggravate the sickness consequent on pregnancy. There was Truas.
also some evidence that she was bilious, which would have —
& similar effect.

Dr. Tyler Smith and Mr. Edmunds were called after the
rest of the prisoner’s witnesses, and till they were called the
guestion as to the effect of pregnancy was passed over some-
what lightly on both sides, Most of the witnesses deposed to
the well-known fact that sickness is very commen in the
early stages of pregnancy, and some of them added that they
had known the sickness to be attended with diarrheea, though
they ail spoke of that as an uncommon circumstance, Of the
witnesses for the prosecution, ! Dr. Julius and *Dr. Bird said
that the opiuion which they had formed of the case was not
altered by the fact of pregnancy. ®Dr. Todd thought that
pregnancy would not account for the extensive ulceration of
the bowels: and ¢ Dr. Babington, whose experience in mid-
wifery was large, said, “I do not consider her death in any
“ way to have been occasioned by insipient pregnancy. I do
“ not remember any case in the early stage (of pregnancy)
« where the Iife of the mother has been saved by abortion.”
The case of abortion referred to by Mr. Edmunds was in the
seventh month,

The general result of the medical evidence appears to be—

First.— As to the connection of the symptoms of Miss
Bankes's illness with poisoning—

That the symptoms which preceded Miss Bankes's death
so much resembled those of slow poisoning by some irritant,
that the three doctors who saw her during her life indepen-
dently arrived at the conclusion that they must be attributed
to that cause; that two of them acted upon this impression
by going before & magistrate ; and that eight other doctors,
who judged from the accounts which they heard of the
symptoms, treatment, and post-mortem sppearances, came to
the same conclusion. On the other hand, some of the
symptoms which might have been expected in slow poisoning
by arsenic or antimony were wanting, but there was evidence
that these symptoms are not invariable.

1 P. 528, ® P, 534, # P 540, i P, b40.
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Secondly.—As to the connection of the symptoms with
dysentery—

That there is much general resemblance between the
symptoms of dysentery and those of poisoning ; that dysen-
tery proper is an extremely rare discase in this country; that
there was & difference of opinion between the witnesses for the
crown and those for the prisoner on the question whether
dysentery alone would produce the symptoms observed, but
that the witnesses for the crown had had much greater ex-
perience of the disease.

Thirdly.~—As to the pregnancy of the deceased—

That there was some evidence that it was possible that the
symptoms which occurred jn Miss Bankes's case might be

produced by a complication of pregnancy and dysentery.

‘Taking all these three conclusions together, the medical
evidence seems to establish that Miss Bankes's symptoms

.were not oaly consistent with slow poisoning by some irni-

tant, but that they actually convinced the doctors who
attended her that they were caused by that means.

This is the proper place to notice a circumstance respecting
the pregnancy of Miss Bankes, which assumed more import-
ance after the prisoner's conviction than it Lad at the trial,
though it was even then important. 1 Dr. Julius said, * Early
“in the visits I inquired about her being in the family way.
“ Dr. Smethurst said she was unwell (2 usual period on her),
“ It was within five or six days of my first attendance "—q.g,
about the 10th April. As she was in the fifth or seventl
week of her pregnancy at the time of her death (May 2rd), it
was highly improbable that this should have been the case.
* Dr. Tyler Smith said, “ In some cases, the periods occur after
“ pregnancy, once in a hundred times—certainly as often as
“that” A medical man would bardly have made the asser-
tion which Dr. Julius swore that Smethurst made without
knowledge as to its truth; and Dr. Tyler Smith’s evidence
shows that, apart from the value of his assertion, there was
(at the time of the trial) a chance—perhaps not less than a
hundred to one—that it was untrue. Therefore (at the trial)
the evidence, if believed, showed that Smethurst had madoe

1P, 523, ? Sein Judge's notes. L L 321
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a statement whieh, if false, was probably false to his know-
ledge, and the chance of the falsehood of which (apart from
the value of his assertion) was as a hundred to one,

The third and last division of the evidence is the chemical
evidence. 1 Dr. Taylor deposed that he had discovered arsenic
in an evacuation procured for the purpose by Dr. Bird on the
1st May, three days before the death of Miss Bankes; and
antimony in two places in the small intestine, in the cacum
or upper division of the large intestine, in one of the kidneys,
in the blood from the heart, and in the liquor which had
drained from part of the viscera into the jar which contained
them. He calculated that four cunces of the evacuation con-
tained less than one-fourth of a grain of arsenic. As to the
antimony, Dr. Taylor was corroborated by ®Dr. Odling, who
assisted in the examination of those parts of the body in
which it was alleged to be found.

This evidence was opposed, first, by an attack on Dr. Taylor's
credit. The first objection made to his evidence related to the
arsenic. 8 It appeared that amongst other things he examined
for arsenic a bottle containing chlorate of potass, a mixture
which the prisoner had been recommended by Mr. Pedley,
a dentist, to use for foulness of breath. In testing it, Dr.
Taylor used copper gauze, which was dissolved by the chlorate
-of potass, and on the digsolution of which a certain quantity
of arsenic which it contained was set free. After exhausting
the chlorate of potass by dissolving the copper gauze, he
introduced other copper, and upon this crystals of arsemic
ware deposited. He thus extracted from the liquid arsenic
which he had himself introduced into it, The inference
drawn from this was that Dr, Taylor's evidence generally, and
especially as to the arsenic in the evacuation, could not be
relied on.

As to its bearing on the general value of his evidence,
Mr. Brande, a very eminent chemist, said that he should
have fallen into the same error :—* “ The fact,” he said, " is new
“ t0 the chemical world.” As to the bearing of the mistake

¥ Pp. 553-4, 2 P. 561, - ¥ P. 587,
¢ Bomewhat less atrongly in the Seasions Paper : * The matier that has
“*appeared since is to a certain extent new to the chemical world."—P. f62.

435

TrIALS



456 SMETHURST'S CASE.

TriaLs. upon the discovery of arsenic specially, fwo observations
T occur., In the examination both of the draught and of the
evacuation, Reinsch’s test was employed, and it was also em-
ployed in more than seventy other experiments, and is a
well-known and established process for separating arsenie
and some other minerals from matter in which they are con-
tained. Copper gauze is introduced into the liquid to be
tested, and by chemical means the metal is deposited on it
in & crystalline form. In the case of the draught, the arsenic
deposited on the gauze may, no doubt, have been that which
was contained in the other gauze which had been previously
dissolved. 1 Altogether there were seventy-seven experiments
conducted by the same process. In one, copper was dissolved
and arsenic found. In seventy-four, no copper was dissolved,
and no arsenic was found; in two {on the evacuation) no
copper was dissolved, and arsenic was found, The first ex-
periment confirms the general doctrine that the test will
detect arsenic, as it extracted arsenic from a liquid into which
arsenic had been introduced. The seventy-four cases in which
arsenic was not found showed that the process was not so
conducted as of itself to preduce arsenic; and both the first
experiment and the other seventy-four taken together con-
firm the impression that the two remaining experiments proved
both that there was arsenicin the evacuation, and that it was
not put there by Dr. Taylor.

The second argument against Dr. Taylor’s evidence as to
arsenic was brought forward by the three chemical witnesses
for the prisoner—Dr. Richardson, Mr. Rogers, and Dr.
Thudichum. Dr. Richardson said, “It is quite impossible
“that a person should die of arsenical poisoning without
“gome being found in the tissues. It makes no difference in
“? whatever way or under whatever combination the arsenic
“ was introduced,” He also referred to the case of three dogs
which he had poisened by repeated small doses of arsenic
snd antimony, To one of them he administered eighteen
graing in sixteen days, and killed him twelve hours after the

1 P. 557, It is pot quite olear whether there were seventy-seven or
seventy-eight, nor is it material,
2 I.e. By the mouth or by injection.—P. 564,
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last meal. He found some arsenic in his liver, lungs, and Triats.
heart, and a trace in the spleen and kidneys,—the greater
part by far in the liver. He said, I cannot now say how

“much arsenic I found altogether. I will not venture to

«gay 1 found half = grain or a grain. 'I think,” he after-

wards added, “I could venture to say I found a quarter of

“a grain.”

This evidence was hardly opposed to the theory of the
prosecution. The acoount of the matter appears to be this:
Arsenic on administration passes into the stomach; it is
there tiken up into the circulation ; thence it passes with
the blood through the ergans which separate the various
fluids secreted from the blood—in the same manner it passes
into the flesh-~and it finally leaves the body by the skun, or
by the ordinary channels, When the patient dies, all vital
functions being arrested, the poison will be found at that
point of the process which it happened to have reached a
the moment of death. The poisen, however, is continually
passing through the body, and this goes on to such an extent
that Dr. Richardson could mot venture to say he found more
than & quarter of a grain of arsenie in the dog to which he
had administered eighteen grains; but as, in order to try the
effects of chlorate of potass in eliminating the arsenic, a large
quantity -of that substance was administered, this was a pecu-
Lar case. If the dog had been left te die from the effects of
the poison, it is not improbable that a smaller quantity, or
even none at all, might have been discovered. The evidence
of Dr. Richardson seems to prove that, upon the supposition
of poisoning by arsenic, arsenic must have been present in
various parts of Miss Bankes's body at the time when the
arsenic discovered by Dr. Taylor passed from her, rather than
that it must have been present after ber death, It might
have passed away in the interval; and thus the absence of
arsenic in the tissues after death would go to prove, not that
no arsenic had been administered during life, but that none
had been administered during the last two or three days
of life,

1 P, 565. A word or two have dropped out of the Judge's mote in the
answer guoted,
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_ TRIALS. Indeed, Dr, Richardson's experiments do not support the

~ strong opinion he gave as to the impossibility of death by

arsenic without arsenic being found in the tissues, unless it be

restricted to the direct as distinguished from the secondary

effects of arsenie. It was agreed on all hands that the
proximate cause of Miss Bankes's death was exhaustion.

With regard to the antimony, the only evidence offered in
opposition to Dr. Taylor was that of Dr. Richardson and Mr.
Rogers. !Dr. Richardson said he should have expected to
find antimony in the liver, but he spoke with hesitation upon
the subject. Mr. Rogers's evidence was to the same effect,
but he said, * “ My speciality is chemistry and not pathology.”
Upon this evidence, it must be ohserved that there is the
direct agsertion of & fact on the one side, against an expres-
sion of opinion on the other. Dr. Taylor said, “I found
“antimony in the intestines.” Dr. Richardson and Mr.
Rogers replied, “It should have been in the liver.” Dr.
Taylor was not cross-ezamined, nor was any sabstantive
evidence offered to show that there was any fallacy in the
tests by which he alleged that he had discovered antimony in
Miss Bankes's intestines. :

With respect to the antimony, it should be mentioned
that, after Smethurst had been committed, it appears from
the evidence that he wrote three letters to Dr. Julius, ask-
ing him for copies of the prescriptions dispensed by him
for Miss Bankes. The first letter, dated May 5th, was as
follows: “ Dr, Smethurst will feel much obliged by forward-
“ing as above, by return of post, prescriptions of the following
“medicines, prescribed and dispensed by the firm of Dr.
“Julius and Mr. Bird, required for defence—the sulphate of
“copper and opium pills (Dr. Todd); 2nd, the nitrate of
“silver pills; 3rd, the bismuth mixture.” On the 6th he
wrote to the same effect, stating the medicine as follows:
“ Acetate of lead and opium, the nitrate of silver pills, the
“bismuth mixture, the pills with sulphate of copper.” On
the 9th he wrote a third time, heading his letter “Second
“application,” in these words,® “ Sir, T made application for
“the acetate of lead prescription, prescribed by you or Mr.

1 Pp. 525-6. : P, 554 # P. 508.
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“ Bird, with date ; also the dates of prescriptions sent, which Triacs.
“were wanting—anamely, 18, aentimony; 2nd, sulphate of
“copper; 3rd, nitrate of silver.” Antimony was never pre-
scribed nor mentioned till this third letter.! It does not
appear, from Dr. Taylor's evidence, that at that time he huad
found any antimony.

An attempt was made to account for the presence of the
antimony and arsenic alleged to be discovered by Dr. Taylor
by the suggestion that it might have been contained in the
medicines administered to Miss Bankes during her life.
Arsenic is generally found in bismuth, and ® for three or four
days doses of bismuth, containiog five or six grains, were
administered to Miss Bankes. #Dr. Richardson put the pro-
portion of arsenic in bismuth at half a grain in an ounce,
and, as an ounce contains 480 grains, each dose would have
contained about y1y of a grain of arsenic. If, therefore, Miss
Bankes took twelve doses of bismuth, she would have taken
between one-eleventh and one-twelfth of a grain of arsenicin
four days. This seems (for it is not perfectly clear), from Dr.
Bird’s evidence, to have been more than a week before the
day on which he obtained the evacuation analysed by Dr.
Taylor, and in four ounces of which he said be found nearly
one-fourth of a grain,

4+ Upon the guestion of the credit due to the chemical wit-
nesses for the defence, it was brought out on cross-examina-
tion that all of them, as well as Dr. Webbe, were connected
with the Qrosvenor School of Medicine; and that two,
Dr. Richardson and Mr. Rogers, had given evidence for the
prisoner in Palmer's trial,—the object of Dr. Richardson’s
evidence being to show that Cook’s symptoms were those of
angina pectoris, and the object of Mr. Rogers’s being to show
that, if he died of strychnine, it ought to have been found in
his body.

The result of the chemical evidence sesms to be that there
was evidence to go to the jury, both that arsenic passed from

1 P, §72. 2 P, 535,

* P, 567. ‘*The quantity varies very materially. The largest quaniity
¢“that 1 am scquainted with is very nearly half a grain in one ounce.”

4 Dr. Richardsen, 568 ; Mr. Rogers, 574. His connection with the school
nad ceased at the time of the trial. Dr, Thudichum, 5735,
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Triaus. Miss Bankes, and that antimony was found in her body
T  after death; the evidence as to the antimony being the
stronger of the two. There was also evidence for their con-
sideration affecting the credit of Dr. Taylor as an analyst,
and suggesting the presence of a professional esprit de corps
amongst the witnesses for the prisoner, which, if it existed,

might affect their impartiality.

Combining the inferences deducible from each separate
division of the evidence, which, of course, strengthen each
other, there can be little doubt that, if the jury believed that
poison was found in Miss Bankes's body, they were bound to
convict the prisoner. Even if the whole of the chemical
evidence on both sides were struck out, there was evidence
on which, if it satisfied them of his guilt, they might have
convicted him, though such a conviction would have pro-
ceeded on weaker grounds than juries of the present day
usually require in cases which attract great public attention
and involve capital punishment. As it was they convicted
him, and he received sentence of death,

The trial at any time would have excited great public
attention ; and, as it took place in the latter part of Aungust,
after parliament had risen, it excited a degree of attention
almost unexampled. The newspapers were filled with letters
upon the subject, and one or two papers constituted them-
selves amateur champions of the convict, claiming openly
the right of what they called popular instinct to overrule the
verdict of the jury. Petitions were presented on the subject,
and communications of all kinds relating to it were addressed
to Sir George Lewis, Secretary of State for the Home Depart-
ment. All these were forwarded to the Lord Chief Baron for
his opinion, and were considered by him in an elaborate
report to the Heome Secretary. Some of the letters were
of great importance; but the majority were nothing more
than clamorous expressions of opinion, founded upon no real
study of the case: for which, indeed, those who took their
notions of it exclusively from newspaper reports had not
sufficient materials. A considerable number of the commu-
nications were simply imbecile. One man, for example, wrote
in pencil, from the Post Office, Putney, in favour of the
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execution of the sentence; amother, “a lover of justice,”
thought that, if the voice of the nation was not attended
to, by respiting the convict, we had better be under the sway
of a despot. Many other letters, equally childisk and absurd;
were received, and all appear to have been considered. 1
refer to them merely as illustrations of the ignorance, folly,
and presumption, with which people often interfere with the
administration of public atfairs.

Upon a full examination of the various points submitted to
him, including in particular & notice of an important, though
somewhat hastily prepared, communication from Dr. Baly and

Dr, Jenner, and after commenting on the medical evidence

given at the trial, the Lord Chief Baron said :—" The medical
“« sgommunications which have since reached you put the
“ matter in a very different light, and tend very strongly te
“ show that the medical part of the inquiry did not go to the
“jury in so favourable a way as it might, and indeed ought
“to have done, and in two respects—

“ 1. That more weight was due to the pregnant condition
“ of Miss Bankes (a fact admitting, after the post-mortem, of
“ no doubt) than was ascribed to it by the medical witnesses
“ for the prosecution.

“9 That, in the opinion of a considerable number of
“ medical men of eminence and experience, the symptoms of
“the post-mortem appearances were ambigucus, and might
“ be referred either to natural causes or to poison. Many also
“ have gone g0 far as to say that the symptoms and appear-
* ances were inconsistent and incompatible with poison.”

On the other hand, the Lord Chief Baron referred to
“ disclosures made since the trial,” which, in his opinion,
“ confirmed the prisoner’s guiit.” These were, first, a state-
ment In a memorial from Smethurgt to the Prince Consort,
stating that “a lady friend of deceased was a witness,” to her
knowledge of the fact that he was mairied already, and that
she (Miss Bankes) wished the ceremony to be gone through.
This lady “ was to have been called, but Mr. Parry deemed it
“unnecessary.” Upon this the Chief Baron observes: “Ido
“not believe Mr, Serjeant Parry gave any such advice ; but,
“if it be true that any such evidence was ready, why is not
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Triars. “the lady friend named, and why is not ber statement or
™ *declaration now offered and laid before you ! Such evidence
“would, in my opinion, much alter the complexion of the

“ case,”

! 8econdly, the report refers to certain entries in a diary said
to be the prisoner's, of which no notice was taken at the trial.
These entries appeared to the Lord Chief Baron to show that
one of Smethurst’s statements as to Miss Bankes’s symptoms
was wilfully false. This would, of course, be a most impor-
tant fact; but the report does not show how Smethurst was
connected with the diary, when it was discovered, or why it
was not given in evidence at the trial.

The report concluded in the following words:—*T think
“there is no communication before you in all or any of the
‘“ papers I have seen upon which you can rely and act. That
“from Dr. Baly and Dr. Jenner seemed to me to be the most
*{rustworthy and respectable; but there is an unaccountable
“ but wndoubted mistake in it which must be rectified before
“it can be taken as the basis of any decision. If you have
“heen favourably impressed by any of the documents, so as
“to entertain the proposition of granting a pardon, or of
“ commuting the sentence to a short period of penal servi-
“tude, I think it ought to be founded upon the judgment
“of medical and scientific persons selected by yourself for
“the purpose of considering the effect of the symptoms and
“ gppearances, and the result of the analysis, and T think,
“for the prisoner's sake, you ought to have the points
“ arising out of Herapath's letter further inquired into and
“eonsidered. I forbear to speeulate upon facts not ascer-
“ tained ; but, if Dr. Taylor had been cross-examined to this,
“and had given no satisfactory explanation, the result of the
“ rial might have been quite different.”

1 After Dr. Smethurst’s pardon, he was convictad for bigamy, and sentenced
10 # year's imprisonment. On the expiration of his imprisenment, he com-
menced proceedings in the Court of Prebate to have the will executed by
Misa Bankes established. It waa contested by her family ; and one of the
points raised was, that it was chiained by fraud, as she was nnder & mistake
&2 to her true position, and mpposed herself to be Smethurst's true wife at the
time of the execution of the will, The guestion whether this was so was speci-

fically left to the jury, and found by them in Smethurst’s favovr. This would,
of course, strengthen the conclusion that further ingniry was necessary, and

weaken the case againat Smethuret.



SMETHURST'S CASE. 463

The meaning of the allusion to a mistake in the communi- Triats.
cation of Dr. Baly and Dr. Jenner is that their letter contained
this passage: “We would further remark, with regard to the
“ symptoms present, that Dr. Julius appeared to have heen in
“ attendance on Isabella Bankes five days before he heard of
“vomiting as a symptom; this absence of vomiting at the
“ commencement is quite inconsistent with the belief that an
“irritant poison was the original cause of the illness”” This
was completely opposed to Dr. Julins’s evidence, who spoke
of “diarrhea end vomiting” as present from his very first
visit thronghout the whole course of the illness.

The * points arising out of Herapath’s letter ” were these :—
Mr. Herapath addressed a letter to the Z¥mes, in which he
asserted that Dr. Taylor had extracted from the draught
containing chlorate of potass a larger quantity of arsenic
than could have been set free by the copper gauze which
he dissolved in it. If this had been substantiated, it would
have no doubt diminished the weight of Dr. Taylor's evi-
dence; but, on the other hand, it would have led to the
conclusion that the drawght contained arsenic which Dr.
Taylor had not put there-—an inference which, if true, would
have been fatal to the prisoner.

Upon receiving this report, Sir George Lewis took steps
which he described in a letter to the Lord Chief Baron, a
copy of which was communicated to the T'#mes, and published
on the 17th November, 1859, After referring to the Lord
Chief Baron's recommendation, Sir George Lewis says:
“T1 have sent the evidence, your Lordship's report, and all
“the papers bearing upon the medical points of the case, to
“ Sir Benjamin Brodie, from whom T have received a letter,
“of which I inclose a copy, and who is of opinion that,
“ plthough the facts are full of suspicion against Smethurst,
“ there is not absolute and complete evidence of his guilt.

« After a very careful and anxious consideration of all the
“facts of this very peculiar case, I have come to the con-
“clusion that there is sufficient doubt of the prisoner’s guilt
“to render it my duty to advise the grant to him of a free
“pardon . . . . The necessity which I have felt for advising
“her Majesty to grant a free pardon in this case has not, as
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“ it appears to me, risen from any defect in the constitution or
“ proceedings of our criminal tribunals ; it has risen from the
“ imperfection of medical science, and from fallibility of judg-
“ ment in an obscure malady, even of skilful and experienced
“ practitioners.”

Sir Benjamin Brodie’s letter, founded on & consideration
of the whole of the materials submitted to him, consists of six
reasons for believing that Smethurst was guilty, and eight
reagons for doubting his guilt; and it concludes in these
words: * Taking ioto consideration all that I have now
* stated, I own that the impression on my mind is that there
“ is not absolute and complete evidence of Smethurst's guilt.”
The reasons given are by no means confined to the medical
points of the case, but range over every part of it, including
inferences from the behaviour and moral character of the
prisoner; and, indeed, of the six reasons against the prisoner,
two only, and of the eight reasons in his favour, four only,
proceed upon medical or chemical points. These opinions
are expressed with a cautious moderation which, however
creditable to the understanding and candour of the writer,
excite regret at the absence of that opportunity which cross-
examination would have afforded of testing his opinions
fully, and of ascertaining the extent of his special acquaint-
ance with the subjects on which his opinion was requested.

The great interest of this trial lies in its bearing on the
question of new trials in criminal cases. The jury convicted
Smethurst on the evidence as it stood, and if it had remained
unaltered their verdict would undoubtedly have been justified.
After the frial it appeared that on the points mentioned by
the Lord Chief Baron, further information appeared to be
requisite. ‘The Secretary of State thereupon asks a very
eminent surgeon what he thinks of the whole case, and
receives from him an opinion that “though the facts are full
“of suspicion against Smethurst, there is not absolute and
“complete evidence of his guilt.” Sharing this view, the
Secretary of State advises the grant of a free pardon. It is
difficult to imagine anything less satisfactory than this course
of procedure, It put all the parties concerned—the Secretary
of State, Sir Benjamin Brodie, and the Lord Chief Baron—in
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a false position. Virtually they had to re-try the man with-
out any of the proper facilities for that purpose,—without
counsel, or witnesses, or an open court. The result was sub-
stantially that Smethurst, after being convicted of a most
cruel and treacherous murder by the verdiet of a jury after
an elaborate trial, was pardoned, because Sir Benjamin Brodie
had some doubts as to his guilt after reading the evidence and
other papers, one of which was a report from the judge express-
ing his opinion that, owing to circumstances, the evidence
had not been left to the jury as favourably for the prisoner
as it ought to have been, The responsibility of the decision
was thus shifted from those on whom it properly rested on to
a man who, however skilful and learned as a surgeon, was
neither a juryman nor a judge. It is difficult to say how,
under the circumstances, Sir George Lewis ought to have
acted, but it is easy to point out the course which would
have been proper had it been lawful. There should have
been a new trial, and no doubt there would have been one
had ss. 544 and 545 of the Draft Criminal Code been in
force.

YOL. 111, HH
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LEOTADE'S CASE,

1THE, CASE OF THE MONK LEOTADE.

Lovis BoNaroUus, known in his convent as Brother Léotade,
was tried at Toulouse in 1848, for rape and murder com-
mitted on the 15th April, 1847, on a girl of fourteen, named
Cecile Combettes. The trial lasted from the 7th till the
26th February, 1848, when it was adjourned in consequence
of the revolution, It was resumed on the 16th March, before
a different jury, and ended on the 4th April. The case was
as follows :-— -

Cecile Combettes, a girl in her fifteenth year, was appren-
ticed to a bookbinder named Conte, who was much employed
by the monks known as the Préres de le Doctrine Chrétienne
at Toulouse. On the 15th April, at about nine, Conte set
out to earry to the monastery some books which the monks
wanted to have bound. He put them in two baskets, of
which the apprentice carried the smaller, and he and a woman
called Marion, the larger, When he was let into the convent
he saw, as he declared, two monks in the passage. One,
Jubrien, wore a hat, the other, Léotade, who faced him, wore
a hood. Conte wished Jubrien good day, left his umbrella
by the porter’s lodge, laid down the baskets, and sent home
the servant Marion with the sheepskins in which they had
been covered. He went up stairs to take the books to the
director, and the porter went with him. He left Cecile to take
care of his umbrella and to help to bring back the baskets.
He stayed for three-quarters of an hour with the director

1 The authority referred to in this case is entitled, Procs du Frére Lévlade
aceust du double crime de viol el d'assassinal rur la personne de Ceeile Combeties,
Leipziyg, 1851, The report of the first trial is full, thongh not so full as
English reports usually are. The repert of the second trial is a mere outline,
Lut the two appear to have been substantially the same, The same witnesses
were called, and the same evidence given,
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and then returned. Cecile was gone, but the umbrella was Triavs,
standing against the wall. Conte asked the porter for Cecile.
He said he did not know where she was; she might be gone,
or might be at the pensionnai. The establishment consisted
of two buildings, the pensionnal and the novieiat. They stood
on different sides of a street, and communicated by a tunnel
which passed under it. Behind the novicial wasa large garden.

Not finding Cecile, Conte went to see his uncle. !He after-
wards bargained for a pair of wheels, went to a place called
Auch, where he slept, and returned next day to Toulouse.
As Cecile was not heard of in the course of the day, various
inquiries were made for her. #Her aunt, Mme, Baylac, in-
quired for her at the convent, but in vain. Her parents
applied to the police, and they searched for her unsuceessfully.
She was never seen alive again.

Early on the following morning a grave-digger, namel
Raspaud, had occasion to go to a cemetery bounded on two
sides by the wall of the garden of the monastery, and on »
third (its figure was irregular) by a wall of its own, which
divided it from a street called the Rue Riquet. The two
walls met at right angles. On the ground in the cormer
formed by their meeting, Raspaud found the body of the girl.
It was lying on the knees and the extremity of the feet. Its
feet were directed towards the garden of the monks, its head
in the opposite direction, ®Qver the place where the body
lay and on the wall of the Rue Riquet, was a handker-
chief suspended on a peg. When the commissary of police
(M. Lamarle) arrived, several persons, attracted by curiosity,
had come up and were standing round the body, and they
were in the act of getting over the wall by a breach at the
corner, They had made footmarks all about, so that it was
impossible to say whether or not there were other footmarks
before they came. The commissary sent for the soldiers and
had the public turned out, after which he walked Tound the
cemetery inside. *There were no marks of scaling the walls
or of footsteps. At eight the judge of instruction arrived,
5 He was called as a witness at the trial, but on his appearance
the president said, “ It is well understood, sir, that you have

1 Pp. 171174, P. 183 3 Pp. 105, 108 4P 107. ¢ D263,
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“ obeyed the citation served on you only because you thought
“ proper,” and he replied, “ To begin with, and as a general
“ principle, I refer to my procés verbaug, and to all that I have
“ registered in the procedure.”

1The proecés verbaux are not printed in the trial, but the
acle daccusation professes to state their purport.  According
to this document, the judge of instruction found on the side
of the monastery wall next to the cemetery a place from
which a sort of damp mossy crust had lately been knocked
off. This might, from its position, bave been done by the
rubbing of the branches of certain cypresses which over-
hung the wall of the Rue Riquet and touched the wall of
the monastery garden. In the hair of the dead body were
particles of earth of the same kind. On the top of the mon-
astery wall were some plants of groundsel a little faded, also
a wild geranium, one of the flowers of which had lost all its
petals, In the hair of the dead body was one petal which the
experis declared was a petal of the same kind, There was
also a thread of tow which might have come from a cord, and
there was a similar thread on the cypress branches. There
were no marks on the wall of the Rue Riquet except that
near the junction of the two walls, and about one foot eight
inches (fifty cenfiméires) from the top, there was a tuft of
groundsel which looked as if it had been pulled by a hand.
Near the junction of the two walls was a small plant nearly
rooted up, and on the point of the junction at the top was a
small branch of cypress lately broken offf. The wall between
the Rue Riquet itself and the monastery garden was undis-
turbed, though there were plants upon it, and especially a peg
of fir Joosely inserted which would probably have been disturbed
if a body had been passed along it. The left cheek of the
body and the left side of its dress were covered with dirt. As
the head was away from the monastery wall, and the wall of
the Rue Riquet was on the left band of the body as it lay,
the dirt would have been on the right if the body had fallen
over the wall of the Rue Riquet.

From these circumstances, the qcfe d accusation infers that

the body could not have come into the cemetery over the wall
1 P, 268,
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of the Rue Riquet, and that it did come over the wall of the TriaLs.
monastery garden, ’ To clench this argument the acte adds:
* Lastly, the impossibilities which we have pointed out are
“increased ” (the energy of this phrase as against the accused
is highly characteristic) * by the existence of a lamp on the
“wall of the orangery of the monks which throws its light
“ against the surface of the wall of the Rue Riquet, precisely
“at the place where the murderer would have bad to place
“ himself to throw the body of Cecile into the cemetery. Let
“us add, that at a short distance from this lamp are the
“ Ligniéres barracks, and in front of them a sentinel” It adds
that these circumstances made it very unlikely that the body
should have been throwh over at this point. 21t does not add,
though it appeared in the evidence of Lamarle, the commis-
sary of police, that it was very rainy during the night before,
and that the judge of instruction himself remarked, or at least
that the remark was made in his presence (2l fut dit, it does
not appear by whom) that if the corpse had been thrown over
from the Rue Riquet the sentinel would not have seen it,
because he must have been in his box owing to the rain,
The acte also contradicts the evidence in another particular
to the disadvantage of the prisoner. ®It says of the breach
in the corner of the wall, * the breach, already” (i.e. when
the judge of instruction arrived)  enlarged by the inquisitive
* persons who got over, or leant on it, cannot favour the notion
“ that the body of Cecile may have traversed it to be trans-
“ ported to the place where it was found. The ground at the
“foot of the wall, covered with damp herbs, is free from the
“ footmarks which must have been remarked if the murderer
“ had passed over and trodden on this part of the ground.”
* M. Lamarle said that when he fetched the troops the crowd
had got over the breach, come within two or three feet of the
body, and made footmarks.

These inconsistencies give goed grounds for suspicion that
if the commissary and the judge of instruction had heen pro-
perly cross-examined by the prisoner’s counsel, the effect of
much of this evidence might have been entirely removed.
As it stands, it is anything but conelusive proof that the body

1P, 30, * 1" 108. ® P, 25, 4 P, 108.



470 LEOTADE'S CASE.

Trials. came over the monastery wall. The earth might have been

T knocked off by the scraping of the boughs against the wall as

the wind shook them, or it might have fallen off of itself, as

such a crust naturally would when it became damp beyond a

certain degree. That a geranium should lose its petals in a

rainy night is nothing exiraordinary; and it is perfectly

natural that one of them should fall on the hair of a dead

body lying close under it. The other circumstances—the

threads of tow, the broken twig, the bruised groundsel——cer-

tainly tend to suppart the conclusion of the acle as far as they

go, but they are very slight circumstances, and if a single

man had really thrown the body of a girl of fourteen from

the top of a wall covered with plants and earthy matter, it

wouwld be natural to expect to find unequivocal marks of bis
having dune so. .

These indications, slight as they were, naturally and pro-
perly led the authorities to make further investigations in the
monastery itself. 1 Accordingly Coumes, a brigadier of gendat-
merie, went to examine the garden. Two monks went with
him. He found footmarks leading before the orangery and
near to the wall before which was the body. The marks
were fresh. Some conversation took place between the monks
and the brigadier on the subject, as to the nature of which
there was a great conflict of evidence, to be noticed hereafter.

The post-mortem examination of the body showed thab
death had been caused by great viclence to the head, which
was bruised in various parts so seriously that the brain had
received injuries which must have caused death almost im-
mediately. *This appears from the exiracts given in the acle
d accusation from the report of the medical experts. *The in-
juries to the head appear to have been inflicted by a broad
blunt instrument, and might have been caused by knocking
the head against the wall or against a pavement. There
were marks on the person showing a violent attempt to
vavish, which had not succeeded (the girl had not reached
maturity). The underclothing was covered with facal matter,
and from the contents of the stomach it appeared that death
must have taken place one or two hours after the last meal.

1 P. 120, * T, 40, i P, 116,
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The faces contained some grains of figs. On the folds of the Trraws,
underclothing was a stalk of fodder, a piece of barley-straw,
other bits of siraw, and a feather. The stalks of fodder
appeared, on being examined, to be clover grass (¢réfle).

These facts suggested the thought that the state of the
linen of the monks might throw some light on the com-
mission of the crime. There were about 1200 inmates
altogether in she monastery, which was divided into two
parts, the pensionnai and the noviciat. The iinen of each
establishment was used in common by the members of that
establishment. The shirts of the novicial were numbered;
the shirts of the pensionnal were marked F + P (fréres du
pensionnat), The division, however, was not kept up strictly,
some of the shirts properly belonging to each division being
occasionally used in the other., The shirts were changed
every Saturday. On making a search a shirt was found
numbered 562, and consequently belonging to the novicia,
It was very dirty, having many spots of fawcal matter in
different places, especially on the slesves, on the outside of
the back part and inside of the front. On the inside of the
tail of the shirt were certain grains which the experts first
took for the seed of clover-grass, but which, on more careful
examination, they declared to be the grains of figs. A careful
comparison was made between these grains and those which
were found on the clothing of the dead body—the experts
declared that they corresponded ; and one of them, 2M. Noulet
(called for the first time at the second trial), declared the
resemblance was 50 close between the two sets of fig-grains
that, though he had made 200 different experiments on figs
bought for the purpose, he had not found any such resem-
blance elsewhere, M. Fillo], a professor of chemistry, was
less positive. Being asked whether he could say that the figs
were of absolutely the same quality, be replied, to say so
would be a mere conjecture. 3M. Fillol examined all the
other dirty shirtsin the monastery (about 200}, and found no
fig-grains on them.

i1t 15 asserted in the acle d'accusaiion, though no other
evidence of the assertion appears in the report of the trial,

1 Bop stated, Proc,-Gen. 827, t D209, ¥ P,117-119. ¢+ P 878
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that the judge of instruction separately and individually
examined all the persons present in the monastery at the
time as to the state of their linen, and particularly as to the
shirt which they took off on the 17th April, two days after
the murder, and that “each of the monks recalled with pre-
“ ¢ision the particulars which he had remarked on his shirt,
“ but none of these resembled those which appeared on the
“ shirt seized.” The inference from this was that the shirt
was worn by the murderer. The points as to the dirt and
the seeds of figs were no doubt important, and the alleged
result of the examination of all the 200 monks as to their
recollection of the particular spots on their dirty shirts would
have been vitally important if it were trustworthy; but no
one could pretend to form an opinion on the guestion whether
or not it was proved by the method of exbaustion that the
shirt in question was the shirt of the murderer, unless he bad
either heard their evidence, or read a full report of it. All
that was proved was, that the judge of instruction was satis-
fied upon the subject. Any one who has seen the way in
which professional zeal generates convietion of the guilt of a
person accused will attach to this no impertance at all.
Whether or not the shirt had been worn by the murderer
was an irrelevant question, unless it was shown to have been
worn by Léotade. The proof of this consisted entirely of his
answers when under interrogation. It does not appear from
the report when he was arrested, nor when the shirt was
geized ; but according to the acfe d’accusation, he said, before
it was shown to him, that he had not changed his shirt on
Sunday 18th, and that he had returned the clean shirt served
out to him to the monk who managed the linen. His
reason for keeping the dirty shirt was that he had on his arm
a blister, and that the sleeve of the dirty shirt was wider,
and so more commodious than the sleeve of the clean one.
If this were false there would be a motive for the falsekood,
as, if believed, it would bave exempted Léotade from the
necessity of owning one of the shirts. On the other hand, it
was unlikely that he should tell a lie which exposed him to
contradiction by the monk who managed the linen, who is
1 P. 66.
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said to have declared that he had no recollection of the Tmiaus,
fact mentioned by Léotade. The acte d'accusation adds, that
Téotade “ wishing to give colour to the explanation which he

“had invented,” asked, when in prison, and after he had seen

the shirt seized, for shirts with wider sleeves than those
supplied to him, and that the 'monk who managed the linen
deposed that he had never made any such application hefore.

All this is consistent with the notion of a timid man losing

his presence of mind when in solitary confinement under
pressure, and inventing false excuses in mere terror.

The only other circumstance directly connected with the
commission of the crime was that the garden of the monastery
contained several outhouses, in some of which were contained
a considerable quantity of hay, straw, and other fodder of the
same kind with the few straws found on the body. Léotade
Lad access to these places, and it was suggested that he
enticed the girl into one of them and there committed the
crime. ! No marks were found to show that this had been
done, though the acte d'accusation observes: *these barns
“appear predestined for a crime committed under the
* conditions of that of April 15th.”

2]t was also mentioned ss a matter of suspicion, that, after
the murder was committed, the judge of instruction asked
Léotade to show him where he slept. Léotade took him to a
room behind one of the large dormitories. This room was so
situated that the judge of instruction thought that he could
not possibly have got out at night for the purpose of dis-
posing of the body. The judge of instruction afterwards
asked where he had slept on the night in question, and
Léotade showed him at once a rocom on the first floor. From
this room, which Léotade occupied alone, he might have got
out and reached the garden by opening two doors which had
the same lock. It is said in the acle daceusation that
a key found in his possession would open these doors. He
had thus an opportunity of getting to the garden if be
pleased. The change of bed was made on the 17th, two
days after the murder; an inquiry was made into the reasons
for it. Another monk, ealled Brother Luke, was moved into

1 p. 63, T
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TriaLs, trusted at all, because it contradicted his previous deposition.
T Toshow that he had been tampered with was altogether un-
important even if it were true, for Léotade was in prison
and could not tamper with him, and he could not be re-
sponsible for the indiscretion or even for the dishonesty of
unwise partisans. There was, however, no. evidence of any
subornation except Vidal's own statement, and as the case for
the prosecution was that he was weak and dishonest, his
statement was worth nothing. It was contradictory to say
that when it made against the priscner it was valid, and when
it made in his favour it was worthless. The other witnesses,
no doubt, gave their evidence in an unsatisfactory way; and
if they bad been called by the prisoner to prove his innocence
by establishing the fact that the girl had left the convent, the
degree of credit to which they would have been entitled
would have been very questionable; but to argue that their
disingenuons way of affirming that the girl did leave the
convent, amounted to proof that she did not leave it, was
equivalent to affirming that if the partisans of an accused
persop. are indiscreet or fraudulent, he must be guilty. The
fair result of the whole controversy seems to be, that it was
not proved on the one hand that the girl did leave the con-
vent, and that it was not proved on the other that she could
not have left it unnoticed, though it does not seem probable
that she could, ’

The intricacy and clumsiness of the way in which the
evidence was given is indescribable. Vidal was recalled seven
times, and was constantly confronted with the other witnesses,
when warm disputes and contradictions took place. Every
sort of gossip was introduced into the eviderce. For instance,
a witness, Evrard, said that Vida! had told him that be had
seen the girl talking to two monks. Vidal on being asked,
gaid, he had not seen anything of the sort, nor had he said
go. ?Evrard maintained that he had. Vidal declared that
Evrard had retracted his statement on another occasion.
Evrard owned that he had retracted because one Lambert had
threstened bim, but declared that notwithstanding this, it
was true, and. that Vidal had told the same story to the

i p.2i2,
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Procureur du Roi at Lavaur. Hereupon the Procureur du  Triavs.
Roi of Lavaur ! was sent for, He said that Evrard had told =
him that Vidal had said that he had seen the girl speak to
two monks, and one of them make a sign to ber; that
Evrard came back next day, and said that his evidence was
all false; that he returned in the evening and said it was
true, and the retractation false, and that Lambert had
threatened him. Hereupon the Procureur sent for Lambert,
who said Evrard was a liar. Lastly, upon being asked
whether or not he thought Vidal had said what Evrard said
he said, the Procureur answered, “I do not know what to
“ think,” on which the President answered, “ No more do 1.”
This is a good instance of the labyrinths of contradictions
and nonsense which have to be explored if every question is
discussed which is in any way connected with the main point
at issue.

1 will mention one more illustration of the same thing.
Conte, upon whose assertion that he had seen Léotade
in the passage all this mass of evidence was founded, was
himself suspected, and the prosecution at once ““explored his
“whole life with the greatest care” 2They found out that
seven years before he had seduced his wife’s sister, and a
bookseller named Alazar, 8to whom she was engaged, was
called to prove that he had broken off the engagement in
consequence, and to produce a letter from her (she had been
dead six years), excusing her conduct. Hereupon Conte
wished to give his version of the affair, but the President at
last interfered. * Mon Dieu !” he exclaimed. “ O cole nous
“ menera-t-il 7”7 The question should have been asked long
before.

The evidence of Madeleine Sabatier, already alluded to, was
another instance of one of these incidents as the French call
them. Earlyin the proceedings, and long before the trial, she
declared that on a day in April—she could not say which day,
but she thought the 8th or 9th (3. &. a week before the murder)
—she had seen the deceased standing at a window in a house
not far from the cemetery. “It might be questioned,” says
the aste d'wccusation, “ whether the day when Babatier said

1P, 213, T P71, i P 260.
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Triats.  “she saw Cecile was the 15th,” which is certainly true, as she
" said herself she thought it was the 9th; “but other facts,
“still more peremptory, demonstrate the lie of the witness.”
There is a wonderful refinement of harshness in arguing that
a witness must have been suborned to commit perjury, because
something which she did not say might have been of use to
the prisoner, and would have been a lie if she had said it.
! The acte then proceeds to prove that Sabatier’s story was alto-
gether false, if it asserted that the girl had been seen at the
place mentioned on the 15th, and in & particular dress, &c.
Under these circumstances the natural course would have
been to leave this woman and her story out of the case,
or to allow the prisomer to call ber if he thought proper;
but it appears to have been considered that, if she were
called for the purpose of being contradicted, the exposure
of ber falsehcod would raise a presumption that she had
been suborned by persons who were aware of Léotade’s guilt.
She was called accordingly, and repeated her deposition,
which was then contradicted by six other witnesses, some of
whom got into supplementary contradictions amongst them-
selves, Sabatier was committed on the spot for perjury.
Another large division of the evidence had reference to
certain footmarks discovered by the brigadier of the
gendarmerie in the monastery garden. A monk, called
Laurien, the gardener, said he had made them; and the
brigadier and he coniradicted each other as to the cir-
cumstances of a conversation between them on the subject.
As Léotade had nothing whatever to do with the conversation,
and as no attempt was made to connect him with the
footmarks (except to the extent already mentioned), this
was altogether irrelevant. It might have some tendency to
show that one of the mouks wanted to make evidence in
favour of his convent, but it had no tendency to show the
prisoner’s guilt. Laurien, however, was committed to prison
for perjury, and strong remarks were made on him. It
is impossible not to gee that the arrest of two witnesses
favourable to the prisoner on the ground of perjury, simply
because their evidence was contradicted by other witnesses,

1P, 1545,
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must have prejudiced the case for the prisoner fearfully, and Triavs.
terrified every witness whose evidence was favourable to
him. The effect of this was obvious in Vidal's case. When-

ever he seemed disposed to say that he thought the girl

had left the convent he was threatened with arrest, and

when so threatened he immediately became confused and
indistinet,

A single illustration will show the brutal ferocity with
which witnesses are liable to be used if their evidence is
unwelcome to the authorities. A man named Lassus, ! having
given evidence to prove an alibi for Léotade, the Procureur-
Général made the following observation cn him: “Teo com-
“ plete your edification, gentlemen of the jury, as to this
“ witness, we think we ought to read you a letter from his
“ father, which will enable you to judge of his morality. The
“ presence of this witness at. the trial is the height of im-
“ morality: it proves that not merely have they abused
“ religion, but they have gone so far as to practise with vice.
“ To produce such evidence is the last degree of depravity
“ and baseness.” This appears to have roused at last the
counse] for the prisoner, who began: “ If such anathemas as
“ these are kept for all the prisoner's witnesses——" The
President, however, interrupting him, observed: *“In con-
“ science, this witness deserves what he has got.”

A third series of witnesses was produced to Tebut the
possible suggestion that Conte had committed the crime, by
establishing an alibi on his part. There appears to have
been no reason to suppose he did commit it, except the
suspicion which crossed the mind of the authosities in the
first instance,

Many other witnesses were called to give an account of all
sorts of rumours, conjectures, and incidents, which appear to
have no connection with the subject. For instance, 2 Bazergue,
o trunk-maker, declared that, when he heard that the girl was
missing in the convent, he told his informant that if Cecile
had entered the monastery, she would not leave it alive. “1
“ had,” he said, “a sort of presentiment; and I added that,
“if she had remained, their interest alone would be enough

1P, 272, ? P. 182,
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“to prevent her from being allowed to leave it alive”
“ This,” said the President, “ may be called a rather prophetic
“ appreciation if the fact is true.” ! Muraive, & painter, said
that on the 20th April a man bought some rose-coloured paint
of him, burned his face with a lucifer match, and rubbed the
paint on it, 50 as to disguise himself. *Jai mon idée,” said
the witness, “ he was a monk in disguise.” M. Guilbert, who
Had kept a journal for twenty-nine years of everything that
occurred in Toulouse, produced it in court, and read an entry
to the effect that the body of a young girl had been found,
and that there were many rumours on the subject. ®Another
witness saw some cabbages trampled on in a garden.

" A number of witnesses for the defence were called, of
whom some proved an alibi on behbalf of Léotade, and others
on behalf of Jubrien. The evidence as to Léotade was that

'he 'was engaged elsewhere in the convent at the time when

Conte said he saw him in the corridor. The evidence as to
Jubrien was, that he went from. the corridor to the stable to
sell a horse to a man named Bouhours, who was accompanied

by Saligner. * Bouhours declaring that he bad seen Vidal and

Rudel, who declared that they had not seen bim, he was im-
mediately arrested. This part of the evidence is given in
such an unsatisfactory manner in the report that it is difficult
to make much out of it. 5It appears, however, that Jubrien
himself never mentioned the sale of the horse, and that he
had declared that he had never been in the stable at all.

I do not pretend to have stated the whole of the evidence
in this case. It would be almost impossible, and altogether
unimportant to do so; but this account of the trial is correct,
as far as it goes, and is sufficiently complete to give some
notion of the practical working of the French system of
criminal procedure.

1P, 285, ® P, 284, 4 P, 285. 4 P, 2089, ¢ P, 28]
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'THE AFFAIR OF BT. CYR.

In June, 1860, Jean Joanon, Antoine Dechamps, and Jean TriaLs.
Frangois Chretien, were tried at Lyons for the murder of =~
Marie Desfarges ; the murder and rape of her daughter-in-law,
Jeanne Marie Gayet, and her granddaughter, Pierrette Gayet;
and the robbery of the house in which the murders and rapes
wera committed. The wives of Dechamps and Chretien were
tried at the same time for receiving the goods stolen from the
bouse. The trial began on the Tth June, and on the 12th
it was adjourned till the following session, which began on
the 10th July. On the 15th July, it enrded in the conviction
of Joanon, Dechamps, and Chretien, all of whom were con-
demned to death, and executed in pursuance of their sentence.
Chretien’s wife was convicted of receiving, and sentenced to
six years' “reclusion,” and Dechamps’s wife was acquitted.
The circumstances were as follows :—

? Marie Desfarges, an old woman of seventy, lived with her
danghter, Madame Gayet, aged thirty-eight and her grand-
daughter, Pierrette Gayet, aged thirteen years and three
months, in a bouse belonging to Madame Gayet, at St. Cyr-
au-Mont-d’Or, near Lyons, The family owned property werth
upwards of 64,000 francs, besides jewellery and ready money.
They lived alone, and had no domestic servant, employing
labourers te cultivate their land. On the 15th October, 1859,
their house was shut up all day. On the 16th, it was still
shut, and Benet, a neighbour, being alarmed, locked in at the

} The authority quoted is e report of the trals published at Jyons in 1880,

and apparently edited by M. Grand, ap advocate. It is in $wo parts,
separately paged, and referred to as I. and 11, 2 dete ' mccusation, 1, 14,
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TrisLs. bedroom windew. The beds were made, but the boxes were

" open, and the room in great disorder. On going down stairs

the three women were found lying dead on the kitchen-floor.

The grandmother bad contused wounds on her head which

had broken the skull, and one of which formed a hole

through which a person could put his finger into the

brain: besides this, her throat had been chopped, apparently

with a hatchet. The mother was stabbed to the heart,

and had a second stab on the right breast. She had also

an injury which had parted the temporal artery in front

of the right ear, and bruises on the arm. On her throat

were marks of strangulation, such as might have heen

made by a knee. The daughter had a contused wound on

ber thumb, and a stab to the heart, which might have been

produced by the same instrument as that which had been

used against her mother. The bodies of the mother and

daughter showed marks of rape. There were two wooden

vessels near the bodies which contained bloody water, as if

the murderers had washed their bands. The house had been
plundered.

Of the three prisoners, Dechamps and Chretien were
relations of the murdered women. Chretien’s mother-in-law
was the paternal aunt of Madame Gayet, and Chretien acted
as her agent and trustee (mandafaire). Dechamps is stated
to have claimed an interest in the inheritance ; it does not
appear in what capacity. !Joanon was no relation to any of
them, but he had been in the employment of Madame Gayet
as a labourer, and had some years before made her an offer
of marriage. Madame Bouchard, who made the offer for him,
said that Madame Gayet refused, “ saying that she did not
“ wish to unite herself with the family of Joanon, and that she
“ thought Joanon himself idle, drunken, and gluttonous.” It
appears, however, that Madame Bouchard did not coosider the
refusal final, as she told Joanon that the marriage might come
about after all. 2It also appeared that he continued in the
service of Madame Gayet, as his advocate stated, for as much
as two years. °The acle doceusaiion says that, after the
refusal, his mistresses sought an opportunity of discharging

TILAL 7ILagw. 1117,
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him ; but this is not intelligible, for they might have done so  Triavs.
at any moment without giving a reason. -
A good deal of evidence was given to prove that, in con-
sequence of Madame Gayet’s refusal, Joanon had expressed
ill-will towards her, that she and her daughter had expressed
terror of him, and that his general character was bad. None
of 1t, however, was very pointed. The principal evidence as
to Joanon's expressions was, *that he said to a woman named
Lhopital, “ These women make a god of their money; but no
“one knows what may happen to women living alone.” This
was seven months before the crime, ?He told a man named
Bernard, about eighteen months before the crime, that he had
taken liberties with Madame Gayet, of whom he used a coarse
expression, *but that she resisted him ; ¢and he said something
of the same sort to Madame Lauras. ®He also said to Ber-
thaud, “ I made an offer of marriage to the widow Gayet, she
“ refused; but she shall repent it,” using an cath. ¢A woman
named Delorme came into Madame Gayet's house four years
before the crime. She found her crying, and her cap in some
disorder. She made a sign for her to stay when she was
about to leave. All this comes to next to nothing. 7The
evidence that the Gayets went in fear of Joanon is thus
described in the acte d'accusation: “ The Gayets were under
“no illusion as to the bad disposition of Joanon towards
“ them, Timid, and knowing that the man was capable of
“ everything, they hardly dared to allow their most intimate
“ friends to have a glimpse of their suspicions. Plerrette, being
“ less reserved, mentioned them to several persons.” It was
hard on the prisoner to make even the silence of the murdered
women evidence against him by this ingenious suggestion,
There was little evidence that Madame Gayet ever com-
plained of him. #One witness, Ducharme, said that, eight
days before the crime, she told him of her vexations at
Joanon’s nocturnal visits and annoyances, and added, that he
advised her to apply to the mayor or the police. °The Pre-
sident also said, in Joanon’s interrogatory, that Madame
Gayet bad complained to the Mayor of the Commune of his

1 1. 65. 2 1. 74, 3 [1, 56, 11,78, ¢ 1. 78
¢ 1 78. LT, * I1. 59. # 11. 38.
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annoying her. !The mayor himself, however, said that when
she was at his office on other business she was going to talk
about Joanon, but had said only Ji m’ennuie, when the con-
versation was interrupted. The girl Pierrette had made
some complaints. She told one witness that Joanon climbed
over their walls and frightened them all, except her mother.
It so happened that this witness was for once asked a ques-
tion in the pature of cross-examination : 2“ Was it a serious
“ alarm, or merely something vague, that Pierrette expressed 2”
“ Not precisely” (i. not precisely serious), “she said, only
“ that they feared to be assassinated some day, without re-
“ ferring these fears to Joanon. However, they were afraid
“of him.” This shows the real value of gossip of this sort.
% Prerrette told another witness, Dupont, that they were afraid
of being murdered. *A girl called Marie Vignat, who was
intimate with Pierrette, said that Pierrette told her also
that she was afraid of being assassinated. * The evening
“ before the crime, I said to her, Good-bye till to-morrow.
“ She answered, We cannot answer for to-morrow. You
“ sometimes come to see us in the evening, but youw had
“ better come in the morning—at least, you would give the
“ alarm if we were murdered.” She does not appear to have
said that she feared Joanon would murder them; but she
spoke strongly against him to Marie Vignat. °She said: “TIt
“is said you are going to marry Joanon. You had better
“ jump into the Saone with a stone round your neck. He is
* a man to be feared. My meother and T are afraid of him,
“ and we would not for all the world meet him in a road.”

- None of this evidence could have been given in an
English court: but it would, perhaps, be going too far to
say that it ought to have no weight at all. The fact
that people are on bad terms may be proved quite as well,
and generally better, by what each says of the other in
his absence, than by what they say in each other’s presence.
It goes, however, a very little way towards showing the
probability that a crime will be committed. It was clear
that Pierrette Gayet disliked and feared Joanon; but it dees

1L 47, 3 1. 64 11 68
4 1. 68, * 1. 63,
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not follow that be had given her reasonable grounds for fear, Triats.
If she disliked him, and knew that he wanted to marry her ~
mother, her language would be natural enough. Her fears

of assassination in general prove little more than timidity,

not unnatural in a girl living alene with her mother and
grandmother.

The consequence of these circumstances is thus deseribed
in the acle daccusation: 1% After the 16th October” (the
date of the discovery of the bodies), “public opinion pro-
“ nounced violently against Joanon. He had fixed himself
“ at St. Cyr for some years. His house is hardly two hundred
“ paces from that of the Gayets. Though the eldest son of a
“ family in easy circumstances, Joanon seems to have been,
“so to speak, repudiated by his relations. His maternal
“ grandfather, in excluding him from the inheritance by his
“ holograph will, dated February 21, 1857, inflicted on him a
“ sort of curse, in these words: ‘I give and I leave to my
“ ‘grandson Joanny Joanom, the eldest boy, the sum of ten
“ “francs for the whole of his legacy, because he has behaved
“ ‘very ill’ ?Signalized by the witnesses as a man without
“ morality, of a sombre, false, and wicked character, Joanon
“lived in isolation.” The principal witnesses to this effect
were the mayor and the juge de paiz. 2The mayor said at
the first hearing, Joanon “was feared, and little liked. . . .*
“ I never, however, heard that he was debauched.” At the
adjourned hearing, however, he spoke very differently. ¢« Pr,
“ Give us some information as to Joanon's morality 7 4, It
“ was very bad at St. Cyr. Twice I heard of follies (ndai-
“ series) which ended before the juge de paix. He went with
“1diot girls and women of bad character.” The juge de
poiz gave him a very bad character. *“He owed five francs
“ to the garde champéire, and refused to pay them ; he stole
“ luzern, either from avarice, or cupidity, or bad faith;
“ he contested a debt of fifty francs to his baker. I know
“he was debauched, and reputed to be comnected with
“women of bad character.” He also referred to the idiot
girls,. When Joanon was asked what he said to this, he

1 11, 58, =17, * L 5% ' 111, 47,
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Trears, replied, *“ The juge de pair has listened to the scandal (fes
7 ¥ mauvaises langues) of Bt Cyr”—a sensible remark,

I have given this part of the evidence in detail, because it
shows what sort of matter is excluded by the operation of cur
own rules of evidence,

On the 19th October Joanon was called as a witness, and
examined ag to where he had been at the time of the crime,
“ like many others.” 2 He said first that he bhad come to his
own house at 8.30 P.M., and that he had then gone to a
baker’s. He went next day to the baker, Pionchon, and
asked him to say that he had bought his bread that evening,
end had passed the evening with him. This was Pionchon’s
account at the trial, which differed to some extent from what
he bhad said previously. Joanon said in explanation: “I told
“ him T had made a mistake before the judge of instruction,
“ hut T did not mean to ask for false evidence.,” He had, in
fact, been at Pionchon’s the day before. At his next exami-
nation (October 20), he said he might be mistaken as to the
baker, but that he had been at Vignat’s, and had come home
at 7.30. On the 21st, he said he had stayed at Vignat's till
7.30, and then gope home. Madame Vignat and her
daughter both said he had left about 4. He added, that
three persons, Mandaroux, Lauras, and Lenoir, must have
seen him. *Mandaroux said he saw bhim about 5; +H.
Tauras had heard a voice in his house at 7 or 7.15, *and
two women, Noir and Dury, met him thirty or forty yards
from the house of the Gayets at about 7.30. One of them,
Dury, heard the clock sirike as she passed the house of a
neighbour. Joanon declared at the trial that it was 6.30 and
not 7.30 when he met them. His advocate said that it
appeared from the evidence of J. L. Lauras that the two
women, Noir and Dury, left his house, at which they had
been washing, at 545, and that it was 1,748 metres or less
than one mile and a quarter from that house to the place
where they met Joanon; whence ®he argned that Joanon
must have been right as to the time. The difficulty of
fixing time accurately is mnotorious ; nor did it in this case

11 85 *LIT. ® 1, 75. 1176, 5 1.77. ¢ 1 122,
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make much difference. The murder was probably committed Triavs.
between 6.30 and 7.30. Joanon’s house was only 200 yards
from the house of the Gayets. Hence, whether he returned
home at 6.30 or 7.30, he was close by the spot at the time.

In his interrogatory at the trial, he said he had been at a piece
of land belonging o him, bad returned at nightfall, and not
gone out again. Hereupon the President said: 1“ You gave a
“ number of versions during the instruction ; you make new
“ ones to-day. 4. They said so many things to me—they
“ bothered me so dreadfully (ils m’ont si péniblement retourné)
“ that I do not know what I said.” . . . The general result
seems to have been thet, though he did not establish an
alibi, he did not attempt to do so, for his conversation
with Pionchon would account for part enly of the evening;
and that, on the cne hand, he was close to the place where
the crime was committed at the time, though, on the other
hand, he paturally would be there, as it was his home. To
me, the fact that he gave different accounts when he was
re-examined five or six times over, seems to prove nothing at
all. A weak or confused memory, that amount of severity
in the magistrate which would provoke the exercise of petty
and short-sighted cunning and falsehood, fright at being the
object of suspicion, would account for such confusion as well
as guilt: indeed, they would account for it better. A guilty
man would hardly have mentioned the persons who saw him,
and would, probably, have seen the necessity of inventing
one story and sticking to it. This is a good instance of the
perplexity which may be produced by putting too great a
stress on a man’s memory. It is more difficult to say what
was the precise amount of discrepancy between Joanon's
different statements, and what is the fair inference to
be drawn from those discrepancies, under all the ecircum-
stances, than to form an opinion of his innecence or guilt
apart from his statements on this subject. Evidence treated
thus is like handwriting scratched out and altered so often
as to become, at last, one unintelligible mass of blots and
scratches. It shows that too much inquiry may produce
darkness instead of light. _

144,
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Tuans.  Notwithstanding the suspicion thus excited against Joanon,
~"  he was not arrested, and no further information on the subject
of the crime was obtained for several months. At last, on the
14th February, four months after the murder, Joanon was
drinking with the garde champétre of St. Cyr at a cabaret.
The garde asked bim to pay five francs which he owed him,
Joanon said, * ‘I will give you them, but I must first have an
“ apology.” T answered, “ Every oné in the neighbourhood
“ aceuses you.” I pressed him, saying, “ You ought at least to
“ have spared the girl.” He answered, “I did my best, I

“ could not prevent it; but I will not sign.”

It is in relation to evidence of this sort that cross-
examination is most important. It is quite possible that,
on proper cross-examination, a very different turn might have
been given to this expression from the one attached to it by a
man who was obviously fishing for a confession. The report
(like most reports of French trials) is not full, and no cross-
examination is given. Another witness, Bizayon, heard the
same words, and reported them quite differently. * You would
“like to make me talk, but T won’t sign.” Two others, Gerard
and Clement, made it a little stronger. Gerard said it was
“I tried to prevent the crime.” Clement—*1 tried to prevent
“the crime of the Gayet family.,” Clement also complained
that Joanon had tried to cheat him of fifty francs by a false
receipt. 2 Cerard added, that Joanon was pressed with ques-
tions as to the part he had taken in the crime, and that
he spoke on the faith of a declaration that the prosecution
against him had been abandoned. 2Joanon himself said that
he said what he did to get 1id of the garde, who was plaguing
him with questions. However this may be, he was imme-
diately arrested, and when before the mayor he observed that
he had better have broken his leg than have said what be did.
Joanon denied having said this, but it proved nothing against
him, Whether he was innocent or guilty, the remark was
perfectly true.

This was the whole of the evidence against Joanon, with
the exception of the confessions of the other two prisoners,
obtained under the following circumstances: On the 16th

1,61, G A B 62
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February, two days after Joanon's arrest, Chretien offered for
sale, at Lyons, two old gold watches. The watchmaker found
spots on them, which he thought were blood, and took them to
the commissary of police. Upon examination it appeared that
the spots were not blood, but that the watches had belonged
to the Gayets. Hereupon Chretien was arrested. He said at
first that he had stolen the watches, when the property was
removed after the sale, having found them on the top of a
piece of furniture. This, however, was contradicted by per-
sons 0 whom he referred, and his house was searchec., On
the first search there were found 670QF, for the possession of
which he accounted; but on a further search a purse was
discovered, containing 1,3807 in gold, in a purse set with
pearls, and various small articles, which were identified as
the property of the Gayets, Chretien declared that he
knew nothing of the money, and that it belonged to his
wife.

! Bhe said that at her marriage she had 8007, which she had
concealed from her husband; that for twelve years past she
had had a lover (who said he gave her about 120/. a year—a
sum which the President described as enormous), and that she
saved on the poultry. She said that as soon as she got a piece
of gold she put it into this purse, and never took any out,
She had been married twenty years. On examining the dates
of the coins, it appeared that 220f only were earlier than
1838, when she said she had 6007, 2007, between 1839 and
1852, and 960/ between 1852 and 1859. 2This ingenious
argument silenced her. ®Chretien had a difficulty in account-
ing for his time. He was seen coming home at eight, and he
left his work at half-past five.

As Chretien was supposed to have commitied the murder
for the sake of the inheritance, Dechamps was arrested also
as a party interested in the same way. *Some articles are
said in the acfe d'accusation to have been found in his
house, und his father was seen digging in a field, for the
purpose, as he afterwards said, of hiding & cock and some

v #'Dans la situation péenniare ob vous &tes & raison de vos dettes cette
“somme de 1207, était énorme."—1I, 89.
? Acte dacousation, 1. 22, 23, 1. 90, ¢ 1. ¢4,
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Trrars. copper articles given him by his son. He also was arrested,
—  but, on the cock being found, was set at liberty, and im-
mediately drowned himself. !Dechamps bad the same sort
of difficulty in proving an alibi as Chretien and Joanon,
and his wife asked a neighbour to say she had seen her
between five and eight. %On searching a well at Dechamps’
house, a hatchet, such as is used for vine-dressing, was found.
The handle was cut off, the end of the handle was charred,
and the head had been in the fire ; and Dechamps’s wife trzed
to bribe the persons who made the search not to find it. This
hatchet had belonged to the Gayets, and might have been
used to make the wounds on the throat of the grandmother
and granddaughter, It had been seen in the house after the
murder hidden behind some faggots in the cellar, and had
afterwards disappeared. It was, no doubt, the height of folly
in Dechamps to meddle with it; but it was just the sort of
folly which criminals often commit, and his wife’s conduct
left no doubt that it was purposely concealed in the well.
This is a case in which the English rules would have
excluded material evidence. Her statements in his absence
would not have been admissible against him, but they were
clearly important.

Chretien and Dechamps being both arrested, and taken
to Lyons, Chretien, on the 3rd April, sent for the judge of
instruction, and made a full confession to him. The substance
of it was that the murder was planned by Joanon, out of
revenge because Madame Gayet had refused him. That he
suggested to Dechamps to take part in the crime, on the
ground that by doing so he would inherit part of the pro-
perty, and that Dechamps mexntioned the matter to him
(Chretien) about a fortnight before the crime. Joanon was
to choose the day. On the 14th October, at about six, De-
champs fetched Chretien, and they went to a mulberry wood
close by the bouse of the Gayets, where they found Joanon.
They then got into the house, which was not locked up, and
found the (Gayets at supper. They received them kindly, and
talked for a few minutes, when Joanon gave the signal by
crying * Allons,” on which Chretien, who was armed with a

11,25 2182
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flint-stone, knocked down the grandmother, and killed her Triats.
with a single blow, Dechamps stabbed the girl with a knife, T
and Joanon attacked the mother. She got the hatchbet, after-

wards found in the well; but Dechamps pulled it from her,

on which Joanon stabbed her. Joanon and Dechamps then
committed the rapes. !Itis not stated what account he gave

of the wounds in the neck.

On being confronted with Dechamps and Josnon, De-
champs contradicted Chretien ; as for Joanon a remarkabl :
scene took place. The acte daccusation says: “As to
« Joanon, to give an account” (pour faire connaitre) “ of bis
« attitude and strange words during this confrontation, it
« would be necessary to transcribe verbatim the proces-verbal
““ of the judge of instruction.” (If the jury were to form an
opinion it would have been just as well to take this amount
of trouble.) ¢ After their first confrontation he pretends
“ that he has not seen Chretien, and demands to be again
“ brought into his presence. Chretien was brought before
« him several times. Sometimes Joanon declared that he
« did not know the man; that he was then speaking to him
« for the first time; then he begs to be left alone with him
« for an hour, that he would soon confess him and make
“ him change his Janguage; sometimes he tries to seduce
« him, by declaring that he will take care of his wife and
t« children, by talking of the wealth of his own family, by
“ saying that he attaches himself to him like a brother, and
« that he wishes to render him every sort of service.

s Chretien does not allow himself to be shaken; he recalls
“ to his accomplice, one by one, all the circumstances of their
« crime ; then Joanon insults him, calls him a bypocrite and
“ 3 man possessed, and accuses him of dissembling his crime,
« of hiding his true accomplices to save bis friends, his re-
« lations, and his son; then abruptly changing his tone, he
“ becomes again soft and coaxing; he tells Chretien that he
« takes an interest in him, that he does not think him
« malicious, and he begs him to be reasonable. He talks,
« also, of the money of which he himself can dispose ; of the
“ services he can render his wife and children, if on his part

I.27. 21,28,
KEK2
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“ he will make the confessions he ought to make, whereas

“if he causes his (Joanon’s) death he will be able to do

“ nothing for him.”

The way in which Joanon behaved on hearing Chretien’s
statement was, no doubt, important evidence either for or
against him. According to English notions it would be the
only part of the evidence which in strictness would be
admissible against him. The degree in whick the French
system of procedure takes the case out of the hands of the
jury, and commits it to the authorities, is well illuatrated by
the fact, that as far as this most important evidence was
concerned they had in this instance to be guided entirely by
the impression of the Procureur-Général who drew up the
acte & acousation as to the purport of the procds-verbal of the
judge of instruction. It is asif an English jury were asked
to act upon the impression made on the mind of the counsel
for the Crown by reading the depositions.

At alater stage of the case, the Procurcur-Géndral thought
fit to read the procds-verbal in full It is so characteristic
and curious that I translate verbatim that part of it which
describes the confrontation of Chretien and Joanon.

“ Judge of Instruction to Chretien. Do you persist in
“ maintaining that you have no further revelations to make
“ to justice ?

“ A. No, sir, I have no more to say. I adhere to my con-
“ fessions, which are the expression of the truth.

“ We, judge of instruction, caused the prisoner Joanon
“to be brought from the house of detention to our office.
“ Chretien renewed his confessions in his presence, to which
« Joanon answered only: * What! Chretien, can you accuse
“‘me of sharing in this crime?’ To which Chretien an-
* gwered, with energy, ‘YEs, YEs, Joanon, I accuse you
“ “because you are guilty, and it is you who led us into
* *the crime.

“ The same day, at four o'clock, Joanon, having asked to
“ gpeak to us, we had him brought from the house of deten-
“ tion to our cabinet, when he said only, ‘I am ipnocent; I
“ am innocent.’

“ Q. Yet you have been in the presence of Chretien who
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“ recalled to you all the circumstances of the erime of which Taiaws.
“you were the instigator? 4. I certainly heard Chretien ~—
* accuse me, but I did not see him. I was troubled.

“ @. Your trouble cannot have prevented you from seeing
“ Chretien. He was only four paces from you in my office.
“ A. Still my trouble did prevent me from seeing him.

“ @. You saw him well enough to speak to him. 4. I
“ own I spoke to him, but I did not see him.

“ We, the judge of instruction, had Chretien brought into
“ our office again.

“ @. (to Joanon). You see Chretien now~-Do you recog-
* nise him ?

“ A, 1 have never seen that man.

“ Chretien (of his own accord). Scoundrel {canaille). You
“ saw me well enongh in the mulberry-garden, and I saw you
“ too, unluckily.-—~You did it all, and but for you I should
“ not be here, )

“ Joanon. ] never spoke to you till to-day.

“ Chretien. 1 bave not seen you often, but I saw you
“ only too well, and spoke to you too much, the 14th October
“ last, in the mulberry garden, in the evening about seven
“ o'clock.”

These answers are very itoportant, and their effecs is not
given in the abstract contained in the acte d'accusation. They
are an admission by Chretien that he was a stranger to the
man, on a mere message from whom he was willing as he
said to commit a horrible murder on his own relations.

" Joanon. Sir, you will search the criminals and you will
“ find them.

“ §. (to Chretien). In what place in the mulberry-garden
“ was Joanon ! 4. In front of the little window outside the
“ drain of the kitchen, by which you can see what goes on
“in that room, Joanen told us that the two widows, Des-
“ furges and Gayet, were at supper, and peinted out to each
“ his vietim. _

“ ¢. What do you say to that Joanen? 4. This man
“ wants to make his confession better and more complete ;
“ put us together in the same cell for an hour and I answer
“ for it that he will say something else.
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“ . Why do you want to see Chretien alone ! 4. Because
« when I have confessed (confessé) Chretien, he won't accuse
“me, That man does not know all the services that I can do
“ 0 him and his children; be does not know that my family
“ i rich, poor fellow ; he does not know how I attach myself
“ to bim like a brother; T will do him all sorts of services,
“ grant me what T agk to throw light on this affair.

“ @. (to Chretien). You hear what hesays. .4 I hear and
“ stand to my confession, because it is true. There were three
“ of us, Joanon, Dechamps,and I.  Joanon said that we must
« present ourselves to these women as if to ask shelter from
“ the storm ” [there was a violent storm at the time], “ and
“ that at the word ¢ Allons’ which he, Joanon, would give,
“ each should take his victim.

“ Joamon (interrupting). I did not say so. (After a short
“ pause) I was at home.

“ Chretien {in continuation). Joanon, addressing himself to
“ Dechamps said, ‘ You will kill Pierrette; Chretien, widow
“ «Desfarges; and I take charge of widow Gayet.

« Joanon (interrupting). Allow me, sir, to take an hour
“ with him, I will make him retract. (To Chretien). My
* Ind, you think you are improving your position, but you are
“ mistaken. We can only die once. Reflect; this man wants
“ o save his son, who, no doubt, iz his accomplice.

“ Qhretien, My son has been absent from St. Cyr for three
* years, and on the 14th October was one hundred and sizty
“ leagues off. (This has been verified by the instruction and
“ i5 true.) .

“ Joanon. 1 hope Dechamps will make a better confession.

“ Q. Then you know that Dechamps is guilty?” (The
eagerness to catch at an admission is very characteristic.)
« 4. T said that Dechamps will confess if he is guilty.

« Q. (to Chretien). Continue your account of the events of
“ the evening of the 14th October? 4. After receiving
“ Joanon’s instructions we scaled together the boundary wall
“ which separates the court from the mulberry garden, and,
* when we came 1o the kitchen door, Joanon entered first.

“« Joanon (interrupting). You alwaysput me first! Chre-
“ tien. Dechamps entered second, and I third. As we entered
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« Joamon said that we came to ask shelter from the storm. Triaus,
“ The women were at supper; they rose and offered us their ™~
“ chairs. They received us well, poor women.

“« Joanon. This is all a lie. I was at home.

“ Q. {to Joanon). You have heard all these details, what
“ do you say to them ? 4. I take an interest in Chretien, he
“is not a bad fellow, no mare am I: he will be reasonable,
« and I will take care of his wife and children if he makes
“ such confessions as he ought to make.

« Chpetien. Scoundrel, my wife and children don’t want
“ you for that.

« Q. If you are innocent, why does Chretien accuse you at
“ the expense of accusing himself? 4. T don’t know, per-
“ haps he hopes to screen a friend (un des siens); poor fellow,
“ he thinks he is freeing himself, but he is making his position
* worse.

« Q. Chretien, go on with your story. 4. After a few
: ;moments, during which we talked about the storm, Joanon
“ got up, saying, ‘ Allons’; at this signal we each threw
« gurselves on our victims, as we had agreed in the mulberry
« garden. I killed widow Desfarges with the stoue, the poor
“ woman fell at my feet ; Joanon and Dechamps, armed with
« 4 knife, threw-themselves on the widow Gayet and her
« daughter Pierrette. The widow Gayet, trying to save her-
« gelf from Joanon, took from the cupboard the hatchet which
“ you have shown me, to use it. Dechamps seeing this, came
“ o the assistance of Joanon and disarmed the widow Gayet.”
The women were then stabbed and ravished. ¢ Dechamps
« and Joanon washed their hands; they then went with me
“ into the next room, where I took from the wardrobe the two
« watches which T afterwards came to Lyons to sell. Joanon
«“ gnd Dechamps took the jewelry, which I believe they
« ofterwards shared at Joanon’s house; as for me, I went
« straight home, as I have already told you.

« (). Well, Joanon, you have heard Chretien, what do you
« say to these precise details? 4. Chretien can say what he
«likes; I am innocent. Oh, Mr. Judge, leave me alone an
« hour with Chretien—I will clear it all up for you over a
« bottle of wine; he knows that my family is rich; there is
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“ no want of mouney; my relations must have left some for
* me at the prison, Pray leave us alone an hour, I want to
“ enlighten justice.” Then he said, “ Let Chretien say how I
“ was dressed.”

“ Chretien. 11 can't say, I took no notice.”

This last question is very remarkable. It looks like a
gleam of common sense and presence of mind in the midst
of mad and abject terror; and, the instant that Chretien
found himself upon a subject where he might be contra-
dicted, his memory failed. Confrontation is in French pro-
cedure a substitute for our cross-examination. The one is
as appropriate to the inquisitorial as the other to the litigious
theory of criminal procedure. It is obvious that to a student
who examines criminals in the spirit of a scientific inguirer,
confrontation is likely to be most instructive, but for the
purposes of attack and defence it is far less efficient than
cross-examination.

At the trial Chretien was brought up first, the other
prisoners being removed from the court after answering
formal questions as to their age and residence. Chretien
repeated, in answer to the President’s questions, the story he
bad already told in prison. *He maintained, however, that
the purse of 1,380/ was not part of the plunder. Joanon
was then introduced, and taken through all the circumstances
of the case. He contradicted nearly every assertion of every
witness, constantly repeating that he was as innocent as a
newborn child, at which the audience repeatedly laughed.
3 Judging merely from the report, it would seem that his
behaviour throughout, though no doubt consistent with guilt,
and to some extent suggestive of it, was also consistent with
the bewilderment and terror of a weak-minded man who had
utterly lost his presence of mind and self-command by a long
imprisonment, repeated interrogations, and the pressure of
odivm and suspicion. He was treated with the harshness
habitual to French judges. 4For instance, in his second trial,
he said, “I am the victim of two wretches. I swear before
“ God that I am innocent.” The President replied, “Don’t
« 3dd blaspbemy” (un oufrage) “ to your abominable crimes.”

1i110-2 L -2 X L A LR ¢ 11. 38.
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! Dechamps in the same way, though with more calmness and  Triaus.
gravity, denied all that was laid to his charge. He could not —
explain the presence of the hatchet in his well, or of the pro-
perty in his house. On the night between the fourth and
fifth day’s trial, Dechamps tried to hang himself in prison.
The turnkey found him in bed with a cord round his neck.
® The advoeates then addressed the jury; after which Chretien
was again examined. He then szaid that the whole of his
previous statement was false. That he kunew nothing of the
murder, that he had made up his circumstantial account of
it from what he saw and heard at St, Cyr. He was, how-
ever, unable to give any satisfactory, or even intelligible,
account of his reasons for confessing, or of his acquaintance
with the details of the offence. Upon this the Procurewsr-
Général said that, as there was a mystery in the case, he
wished for a “ supplementary instruction ” to clear it up, and
requested the court to adjourn the case till the nezt session.
This was accordingly done,

# During the adjournment, each of the prisoners underwent
several interrogatories by the President of the Cour &’ .4ssises.
Chretien at once withdrew his retractation, and repeated the
confession which he had originally made, saying that De-
chammps had first mentioned the matter to him, that he
mentioned it once only, and that he had never had any
communication on the subject with.Joanon on that, or as it
would appear on any .other, subject, either before or after the
crime. Dechamps, «on his second interrogatory, began to
confess. He said that Joanon had suggested the crime to
him months befors it was executed, that he at the time took
no notice of the sugpestion ; that Chretien mentioned it to
him about a fortnight before the crime, and that on the
evening when it was committed he came to bim again and
said that the time was come, and that he had made arrange-
ments with Joanon. Dechamps at first refused, but, Chretien
ingisting, “in a moment of madness” he agreed to go. They
found Joanon in the mulberry garden, entered the house, and
committed the crime. ¢ Dechamps murdered the grandmother

11, 47, For the sake of brevity, I omit the case sgainst the two women.

71,12 3117, )17,



506

TRIALS,

THE AFFAIR OF ST, CYR.

with a flint-stone, Chretien the girl, and Joanon the mother.
A disgusting controversy arose between Chretien and De-
champs on this subject, each wishing to throw upon the other
the imputation of having murdered the girl and committed
the rape. Dechamps had the advantage in it, as the state
of his health rendered it unlikely that he should have been
guilty of the most disgusting part of the offence. *Im one
of his interrogatories, Chretien admitted that this was so.
Dechamps declared that Chretien took the money and Joanon
the jewels, that he got nothing except 15/ 85¢, and that
when he asked Chretien to divide the plunder with him the
next day, Chretien refused, saying that he might sue him for
it if he pleased. Chretien, on the other hand, declared that
Joanon took the money. Each declared that the other cut
the women’s throats with the hatchet.

% Joanon declared on his interrogatory that he had nothing
to do with the murder, but that he was passing on his way to
bis own hounse, and that he saw Chretien, Dechamps, and a
man named Champion, go into the house together. He also
said that he heard Champion make suspicious remarks to
Dechamps afterwards,

At the trial, which took place on the 10th July, and the
following days, the three prisoners substantially adhered to
these statements, though in the course of the proceedings
Joanon retracted the charges against Champion, whose inno-
cence, it is said in the acte d'accusation, was established by
a satisfactory alibi. Little was added to the case by the
numerous witnesses who were examined. Most of them re-
peated the statements they had made before. The three
Prisoners were condemned to death, and executed in accord-
ance with their sentence.

There can be no doubt as to the guilt of Chretien and
Dechamps, though i1t must be admitted that under our
system they would probably have escaped. The only evi-
dence against them was the possession of part of the
property, and the discovery of the hatchet in Decbamps’s
well.  The property, however, might have been stolen after
the murder, and, as the haichet was seen at the house of

1 JI. 85. 2 11. V5.
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the (Gayets after the crime was committed, the fact that
Dechamps stole and concealed it, even if proved, would have
been no more than ground for suspicion. No stronger case
in favour of interrogating a suspected person can be put
than one in which he is proved to be in possession of the
goods stolen from a murdered man. So far as they were
concerned there can be no doubt that the result was credit-
able to French procedure; but with regard to Joanon it wes
very different. Not only was there nothing against him which
an English judge would have left to a jury, but it is surely
very doubtful whether he was guilty. To the assertions of
such wretches as Chretien and Dechamps, no one who knows
what a murderer is would pay the faintest attention. The
passion for lying which great criminals display is a strange,
though a distorted and inverfed, testimony to the virtue of
truth. It is difficult to assign any logical connection between
lying and murder; but a murderer is always a liar, His
very confession almost always contains lies, and he gene-
rally goes to the gallows with his mouth full of cant and
hypocrisy.

Putting aside their evidence, there was really nothing against
Joanon, except the expression which he incautiously used
to the garde champéire, and his statement abou$ Champion. Tt
would be dangerous to rely upon either of these pieces of
evidence. The remark to the garde champétre may have meant
anything or nothing. The statement about Champion may
have been, and probably was, a mere lie, invented under
some foolish notion of saving himself There are, moreover,
considerable improbabilities in the stories of Chretien and
Dechamps. ! There was nothing to show that Joanon even
knew Chretien, and as to Dechamps, the only connection
between them stated in the acfe & accusation was that in the
summer of 1859, some months before the crime, Joanon had
threshed corn for him and his father. It was added, however,
and this was described as “*a fact of the highest Importance,
“ throwing great light on the relations of the two prisoners,”
that Joanon carried on an adulterous intercourse with De-
champs’s wife. It is remarkable that Dechamps and Chretien

11 25
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Taiaws. coniradicted each other in their confessions. Kach said that
——  the other suggested the crime to him as from Joanon. It seems
barely credible that he should have sent a message either to or
by & man whom he did not know, by or to a man almost
equally unknown, on whose honour he had inflicted & deadly
injury, to come to help him to commit a murder from which
both of them were to receive advantage, whilst he was to
receive none. The motives imputed to him were vengeance
and lust. As to the first, he must have waited a long time for
his vengeance, for the refusal to marry him hed taken place
some years before, and he had remained in the woman's
service for some time afterwards, It seems, too, that he had
got over his disappointment, such as it Was. In his inter-
rogatory on the adjourned trial, the President charged him
with varions acts of immorality, and then said, “ You were
« making offers to three young girls at once—Vignat, Benson,
« and Tardy. 4. There is no harm in making offers of
« marriage.”” He admitted immoral conduct with other
women. All this is opposed to the notion that he could
have cared much for the widow Gayet’s refusal, or have
entertained that sort of passion for her which would be likely
to produce the crime with which he was charged. Besides, if
lust were his motive, it is hardly conceivable that he should
beforehand associate others with bim in the offence. There is
an unnatural and hardly conceivable complication of wicked-
ness and folly, which requires strong proof, in the noticn
of a man’s inducing two others to help him in committing
a triple murder, in order that he might have the opportunity
of committing a rape.
1t must also be remarked that there is no mecessity for
supposing that more than two persons were concerned in the
crime. Two modes of murder only were employed, stabbing
and striking with a stone, and the stabs might all have been
inflicted with the same knife. Two of the women, indeed,
were struck with the hatchet, but the hatchet belonged to the
house, and both Chretien and Dechamps admitted that this
wag done after the rest of the crime. There were two rapes,
and the presence of a man not sharing in such an infamy
would, it might be supposed, have been some sort of restraint
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to any one whe had about him any traces of human nature.
On the other hand, Dechamps was one of the criminals,
and the state of his bealth made it improbable that he
should commit that part of the crime, and this would, to
some extent, point to the inference, that a third person was
engaged,

When the whole matier is impartially weighed, the inference

seems to be that as against Dechamps and Chretien the case °

was proved conclusively, for the confession in each case was
made circumstantially, with deliberation, and without any
particular pressure. It was also persisted in, and was
corroborated by the possession of the property of the persons
murdered ; to which it must be added, that the two men were
friends and neighbours and connections, and that they had the
same interest in the perpetration of the crime. As against
Joanon, I think there was nothing more than suspicion,
and not sirong suspicion. Chretien knew that he was
suspected, and was thus likely to mention his name in his
confession. Dechamps heard the evidence at the first trial,
and thus had an opportunity of making his confession agree
with Chretien’s. He also heard at that trial, possibly for the
first time, of the relations between Joanon and his wife, and
this would be a strong motive for his wishing to involve him
in his destruction. ' :

If it be asked what motive Chretien could have had in
the first instance for adding to his other crimes that of murder
by false testimony, the answer is supplied by the speech
of his advocate, who pressed the jury to find him guilty
with extenuating circumstances. After dwelling on the
notion, that the lives of Joanon, Dechamps, and Dechamps'
father, might be set off against those of the three murdered
women ; and on the fact that without Chretien’s confession it
would have been difficult, if not impossible, to convict the
others, he said, “ If you are without pity, take care lest some
“ day, under similar circumstances, after a similar crime,
“ after suspicions, arrests, and accusing circumstances—some
“ eriminal, shaken at first, but confirmed by reflection in his
“ silence, may say—I confess 7 1 I destroy myself deliberately ?

1 11, 108.
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“ Remember Chretien, and what he got by it—No, no con-
“ fessions.” 'The possibility that such arguments might be
used in his favour, and that the jury might listen to them, is
enough to account for any lie that a murderer might tell,
if such a circumstance as his lying required to be accounted
for at all.
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1THE CASE OF FRANCOIS LESNIER.

THE case of Frangois Lesnier is remarkable as an illustra- Triaus,
tion of the provisions of the French Code o Instruction ~——
Criminelle as to inconsistent convictions.

In July, 1848, Frangois Lesnier was convicted, with ex-
tenuating circumstances, at Bordeaux, of the murder of Claude
Gay, and of arson on his house.

On the 16th March, 1855, Pierre Lespagne was convicted
at Bordeaux of the same murder, and Daignaud and Mme
Lespagne of having given false evidence against Lesnier.

These convictions being considered by $he Court of Cassation
to be contradictory, were both quashed, and a third trial was
directed to take place at Toulouse to re-try each of the prisoners
on the acts of accusation already found against them.

At the third trial, the act of accusation against Lesnier
on the first trial formed part of the proceedings. It con-
stitutes the only record of the evidence on which he was
then convicted, Reports of the second and third trials were
published at Bordeaux and Toulouse in 1855. In order to
give a full account of the proceedings, whick, taken as a whole,
were extremely curious, I shall translate verbatim the act of
accusation of 1848, and describe so much of the trials of
1855 as appears material,

ACT OF ACCUSATION.

The Procureur-Général of the Court of Appeal of Bordeanx
states that the Chamber of Accusation of the Court of Appeal,
on an information made before the tribunal of first instance

! Bee the *f Affaire Lesmier,” Bordeauxz, 1855. It is in two parts, scpa-
rately paged.
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TriaLs,  sitting at Libourne, by an order dated May 24, 1848, has sent

T Jean and Francgois Lesnier, father and son, before the Court of

~ Assize of the Department of the Gironde, there to be judged
according to law.

In execution of the order above dated, in virtue of Article
241 of the Code of Criminal Procedure, the undersigned
draws up this Act of Accusation, and declares that the follow-
ing facts result from a new examination of the documents
of procedure :—

Claude Gay, an old man of seventy, lived alone in an
isolated house in the commune of Fieu, in a place called
Petit-Massé. In the night between the 13th and 16th
November last, a fire broke out in this house. Sume io-
habitants of the commune of Fieu, having perceived the
flames, hurried to the scene of the accident. The door of the
house and the outside shutter of the window of the single
room of which the house consisted were open. The fire had
already almost entirely destroyed a lean-to, or shed, built
against the back of Gay’s room.

Droubau, junior, trying to enter the house, struck his foot
against something, which turned out to be the corpse, still
warm, of Pierre Clande Gay. It lay on the back, its feet
turned towards the threshold, the arms hanging by the
side of the body. A plate, containing food, was on the
thighs, a spoon was near the night hand, and not far from
this spoon was another empty plate.

The fire was soon confined and put out by pulling down the
shed which was the seat of it.

The authorities arrived : the facts which they collected
proved that Gay had been assassinated, and that, to conceal
the traces of the assassination, the criminals had set fire to the
house. It was also proved that three or four barrels of wine,
which were in the burnt shed, had been previously carried off.

Marks which appeared to have been made by a bloody hand
were observed on one of the wooden sides of the bed of Claude
Gay. A pruning-knife found in Gay’s house had a blood-stain
-on s extremity. :

The head of the deceased rested on a cap (serre ¢éfe), also
marked with blood.
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The doctors—Emery and Soulé—were called to examine Tsiavs,
the body. They found 2 wound on the back and side of the
head, made by a cutting and striking instrument, and were of
opinion that death was caused by it.

Three or four barrels and a tub, which Gay’s neighbours
knew were in his possession, were not to be seen amongst
the ruins of the shed. In the place where the barrels stood
no remains of burnt casks were seen, and the ground was
dry and firm.

A pine-wood almost touched the house of Gay. The wit-
ness Dubreuil, remarked that the broom was laid overa width
of about a yard to a point outside the wood, where & pine
broken at the root was laid in the same direction as the
broom, and where a cart seemed to have been lifted. The
marks of this cart could be traced towards the village of
Fieu, the ground which borders the public road reaching
to the track through the wood. Dubreuil perceived by the
form of the foot-marks that the cart had been drawn by
cows, These circumstances left no doubt that the barrels
had been carried off,

Justice at first did not know who were the guilty persons,
It afterwards discovered that the terror which they inspired
had for some time put down public clamour. It was only
in the month of December that Lesnier the father and
Lesnier the son each domiciled in the commune of Fien, and
at last pointed out to the investigations of justice, were put
under arrest. :

On the 21stSeptember, 1847, Lesnier, the son,had become the
purchaser of the landed property of Claude Gay, for a life annuity
of €f. 7be. & month (5s, 74d. a month, or 3. 7s. 64. a year),

He had not treated Claude Gay with as much care and
attention as he ought. The old man complained bitterly of
his proceedings to all the persons to whom he talked about his
position, In the course of October, 1847, he said to Barbaron,
“ Ithought Ishould be happy in my last days. Lesnier cught
“ to take care of me; but instead of trying to prolong my
“ hife he would like to take it away. Ay! these people are
“ not men,” he added, speéking of the father and son; “ they
‘“ are tigers,”

YOL, IIL, LL
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TRIALS, Apother day Gay said to the curé, “ Lesnier, the son, lets
—  ‘““me want bread, and does not come to see me.” Indeed,
such was Gay's poverty, that to buy bread he sold M.
Laboinitre agricultural tools. On this occasion he said,
“Young Lesnier is a rogue, a wretch; he would like to

“know I was dead.”

On the 9th and 14th October, Gay said to Pierre Lacoude
that he had to do with thorough blackguards (canaille d pot et
d plal), and that he should like to go to the hospital

Young Lesnier had asked Barbaron to go and take down
Gay’s barrels, adding that Gay had given him half his wine
on condition that he should pay the expense of the vintage.
Barbaron repeated this to (Gay, who answered, “1 have
“ never given him my wine; you see he wants everything
% for himself."

It is not out of place to observe, that on the 12th September,
at Petit-Massé, young Lesnier came to Barbaron and asked
him if he should know (ay’s barrels again,

The complaints of Claude Gay were but too well justified
by the murderous language of Lesnier against the unfortunate
old man. A few days after the sale of the 21st SBeptember,
be [“ on,” probably a misprint for “¢”] said to Jacques
(Gtautey, that when Gay died he would have a debauch.
Jacques Gautey observed that Gay would, perhaps, survive
him. !“No,” he answered, “ he is as good as dead; and be-
“sides, M. Lamothe, the doctor, has assured me that he
“ will soon die.”

He said also to Jacques Magére, “ 1 bet twenty-five francs
“ that he has not six months to live;” and to Guillaume
Droubau, junior, “1 bet he will be dead in three months.”

Leonard Constant heard Lesnier say these words: “I am
# going to send Gay to the hospital at Bordeaux ; I must beg
“ one of my friends, & student, to give him a strong dose ; in
“ fifteen days he will be no more. After his death I will
“have a house built at Petit-Massé, and there I will keep
“ my achool.”

Afterwards, Jean Bernard, the cartwright, spoke to him of

L <1 eat mort 14 o il est.”
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a plan of Gay's to go to the hospital. “ He will not go,” said  TRials.
young Lesnier; “I think before long you will kave to make T
* him a coffin,”

In the beginning of November Lesnier said to Mme.
Lespagne, that Gay was ill, and that in eight days he would
be no more.

Fight days afterwards Gay was assassinated During the
night of the 15th—-16th, Jacques Gautey, the sexton, hearing
a cry of fire, got up. He tried to wake young Lesnier, who
it is said sleeps very lightly, and struck three hard blows at
his door at different intervals. Lesnier got up before answer-
ing; but instead of running to the scene of the accident, he
waited till several of his neighbours joined him. Jacques
Gautey, as sexton, was going to ring the alarm-bell; Lesnier
told him he had, perhaps, better wait till the mayor ordered
him, adding, however, that he could do as he pleased. The
curé of Fieu, coming up at the moment, told the sexton to go
and ring the alarm-bell.

On the scene of the accident Lesnier took mo part in the
efforts made to put out the fire. He said to the persons who
expressed surprise at his indifference, “ What do you want of
“ me? I can do no more.” He asked a witness if Gay was
dead ; and on his replying that he was, observed, “ All the
“ better; God has been gracious to him.” As he went back
the village, Lesnier was in a state of high spirits, which
struck every one who was with him. He played with two
girls, Catherine Robin and Séconde Bireau, and made them
laugh,

Marguerite Mothe heard him say, “ I saw the first fire, but
“ hearing no one give the alarm I went to bed.” He also said
that he had executed the deed of the 29th September with
Gay ; that he was sure to be accused of having assassinated
him. He begged the sexton to go and fetch his father. “I
« want him,” he said, “ to guide me.”

On the morning after the crime, Lesnier, the son, returned
to Petit-Massé. Whilst the juge de patr was making inves-
tigations, Pierre Reynaud, who was standing by Lesnier, said,
on perceiving blood on the chairs, “I think Gay was assas-
“« ginated, Look,there is blood }” ¢ It is atrifle,” said Lesnter.

LL2
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“ We are the only people who have seen it we must say
“ nothing,”” The same morning David Viardon, a gendarme,
remarked footsteps in afield of Gay’s; and seeing at the same
moment the steps of Lesnier, he was struck with their identity
with the first.

On the 16th, Lesnier, senior, came to the place of the
accident with his servant, Jean Frappier, who pointed cut a
bit of rubbish from the fire. His master said, “Touch
“ nothing, and put your tongue in your pocket.”

On the 15th, two witnesses, Guillaume Drouhau and
Pierre Reynaud, remarked, at Petit-Massé, spots of blood
on the breast of the shirt of Lesnier, senior. On the same
day Lesnier went to Coutras. On his way he met Joseph
Chenaut, a country agent, to whom he said, “ A great mis-
“ fortune has happened. Gay is dead, and his Louse is burnt.
“ It seems he must have been into his shed to get wine, set
“it on fire, and died of fright.” As he said this, Joseph
Chenaut saw spots of blood on his shirt at the place
mentioned.

Jean Frappier declared at first before the judge of instruc-

tion that Lesnier, his master, had changed his shirt on his
return from Petii-Massé, and before he went to Coutras; but
he (Lesnier} had advised him to say so if he was questioned
on the subject. Besides, Lesnier himself admitted that he
had not changed his linen. We must add this important
fact, that the three witnesses agree on the number of
the marks of blood, on their place on the shirt, and on their
extent. -
After the burial of Gay, several persons met at young
Lesnier’s. Lesnier, the father, and Lesnier, the son, talked
together in a low voice near the fire. Two witnesses heard
the father say to the son, “ The great misfortune is that all
“ was not burnt ; the trial would be at an end. You did right
“ in putting the money into Gay’s chest. You see, my boy,
“ that all bas happened as I told you. I know as much
“of it as these gentlemen.” A moment after old Lesnier
went out.

Young Lesnier came to Barbaron, and said, “ A man has
“gone to my father, and said this and that to him, and
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“ has invited him, on the strength of Lis investigations, to Triaws.
“ gummons so-and-so, My father has quieted him. T was =
« unwell yesterday ; I am well to-day. Do you know this is
“ 5 matter which might get my head cat off 17

Lesnier, senior and junier, tried to misdirect the suspicions
nf justice by turning them upon an honourable man, They
uiready began to point him out, as they have themselves
admitted, by the obscure and lying romarks just mentioned.

After the crime, Lesnier, senior, asked Magére what he
thought of the affair of Gay? He kept silent. * It must,”
said old Lesnier, “ be either the Lesniers themselves or elee
“their enemies who have done the job.” Lesnier, junior, at
the same time spoke in the same way to Jacques Santez.
“ Our enemies,” he said, “ have assassinated Gay and have
“ burnt his house to compromise us.”

Lesnier, junior, also said to Lamothe, “The rasecals who
“killed him knew that I bad granted him an apnuity:
“ thinking to destroy me they killed him: but I have just
“ some from Libourne, whither I was summoned. They are
“ on the track of the culprits. Ab, the rogues, they will be
“ found out!” On another occasion young Lesnier pointed
out clearly the person whem he wished to submit to the
action of the law, He told Guillaume Canbroche and Lagarde
that, on the evening of Gay’s murder, Lespagne had brought
wine to St. Médard, and that it was supposed that this wine
belonged to Gay. It is needless to observe that Lesnier,
senior and junior, alone accused Lespagne, and that all those
whose suspicions they tried to rouse vigorously repelled their
imprudent accusations.

Lesnier expressed himself thus on the assassination of Gay,
in the presence of Mme, Lespagne :—* Bah! if I had killed a
“ man, I should not care a curse. I belong to the Government
[he was Government schoolmaster]. I should be pardoned.”

Another time Lesnier said to Michael Lafon that he could
kill a man and be pardoned; that the Government to whom
he belonged protected him.

After his arrest he said to the brigadier (Viardom), that
in some days the barrels would be brought back empty to
Qay's bouse.



518 LESNIER'S CASE.
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T appeared preoccupied and troubled before several wituesses.

The evidence which we have described was assuredly very

weighty. However, a witness of capital importance, Mme,

Lespagne, with whom young Lesnier publicly held criminal

relations, had not at first revealed all that she had learnt.

Pressed by the mayor of the commune of Fieu, and by

several persons fo tell the truth without reserve, she pre-

sented hersell twice before the judge of instruction, and
declared the following facts.

Terror had prevented her from speaking. She was not
ignorant that the Lesniers were in prison, but she feared their
return. One day, profiting by the absence of her husbaud,
young Lesnier forced her to comply with his eriminal wishes.
Afterwards he ordered her to poison her husband in these
terms :—*“ You must go to an apothecary, you must buy
“arsenic, and, to avoid your husband’s suspicions, you must
“first eat your own soup, and then put his into your dish, in
“ which you will have put the poison.”

Some time after he compelled her to leave her husband’s
house. He wished to force her to sue for a judicial sepa-
raticn, and to make to him (Lesnier) 2 donation of all she
possessed,

One day he was talking with Mwme. Lespagne of what he
intended to do for her. She said, “ You are much embar-
“rassed; you have many people to support; you will have
“a bad bargain of Gay's land”" “Ah, the rogue!” said
Lesnier, “ he won't embarrass me long.”

In the beginning of November Mme. Lespagne was think-
ing of the misery which threatened her. Lesnier, junior, to
reassure her, said. “ 1 will have Gay's house rebuilt, and you
“ shall go and live with my father and mother.” * What will
“you do with Gay?” answered Mme. Lespagne, “Qay, he
“won’t be alive in eight days. Tl teach him to do without
“bread. T'll make him turn his eyes as he never turned
“ them yet.”

There was a report that Gay was selling his furniture.
Mme. Lespagne told Lesnier of it, who said, ““ Gay is an old
“rogue! It appears that he won't go to the hospital. He
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“ will see what will bappen to him.” “ Well, what will you Triats.
“do with him ?” said Mme. Lespagne. “1 will kill him,” =
sald Lesnier in a low voice.

He said another time to this woman, “ Gay is an old good-
“for-nothing rascal. My father told me that if he could not
“ get him out one way he would another.”

Mme. Lespague said, “ What do you want to do with the
“old man ?” * He is not strong,” said Lesnier; “a good blow
“ with a hammer will soon lay him vn the ground.” *“The
“ man, then, is very much in your way ?” said Mme. Lespagne.
« He will see—he will see,” said Lesnier, shaking his head.

Mrme. Lespagne had sold bread to Gay to the value of 431,
which he owed her. Gay agreed, on the 16th of November,
to give her his wine in payment. Mme. Lespagne mentioned
this to Lesnier, junior, who said to her, “Don’t count on the
“ wine to pay yourself; it won't stay long where itis. You
« can seratch that debt out of your book ; you wili never have
“ anything.” He added, as if to console Mme. Lespagne, “1
“ will make up half a barrel for you.”

In fact, on the 14th November, at four in the afternoon,
Mme. Lespagne was in front of her father's house. Lesnier,
junior came along the road, and she asked lim where he was
going. “I am going to Grave-d'Or to settle with my father
“ gbout carrying off Gay’s wine.” She asked what teamster
would carry the wine. “Ido not want a teamster. Has not
« my father & cart and cows?” She observed that it would be
diffieult for him to drive the cart near to Gay's house. He
added that he and his father would roll the barrels through
Chatard's pine-wood, and pointed out to her the road which
he would follow with the cart. Young Lesnier had already
told the same witness several times that his father and he
were to carry the wine to Grave-d'Or.

Next day, towards seven in the evening, Mme. Lespagne
agein saw young Lesnier on the footpath which goes to
Petit-Massé. Mme. Lespagne was in front of her father's
house, which is by the side of the path. In passing by her
Lesnier said, “ I am very tired! I.am waiting for my father,
« and he does not come.” He then went towards Gay’s house.

On the morning of the 16th, at six or seven, this witness
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went to get water at M. Chatard's well She had to pass
before the house of Lesnier, junior; she saw him on the
threshold. His arms were crossed and his face was pale and
sad. He had sabots on his feet, and they were spotfed with
blood. In the course of the day Mme. Lespagne went to
Petit-Massé, Lesnier was there; he wore the same sabots,
but she no lonper saw the marks which she had observed
some hours before,

The same day, Lesnier, junior, told Mme, Lespagne that he
had been the first to see the fire, but that, hearing no noise,
Lie had called no one, had gone into his own house and gone
to bed.

The same day, again, Mme. Lespagne asked young Lesnier
why neither he nor his father had approached the corpse.
“ We had no need,” said he, “to approach it; we had knocked
1t about guite enough.”

Three days after the crime, yvoung Lesnier met Mme.
Lespagne near her own house. He seemed anxious. She
asked him what was the matter. He said, “I have passed
“two bad nights, but the last has'been better, I was afraid
“they should look for Gay's wine; but I think now the
“ gearch is given up,and I am less anxious.”

She remarked that the inquiry was not over. “That be
“ damped,” said he. * Let them do what they like. I dont
« answer for Gay. Besides, they will find no evidence.” The
day he came to this woman, who had seen him in a ditch
near the church of Fien, he asked her if she was summoned.
“Before you give your evidence I want to speak to you. 1
“ cannot speak to you here, for we are seen.” (In fact, Pellerin,
a mason, was at werk on the roof of the curé's house.) " Noone
* must, hear what I have to say.” Having a fowl of his son’s,
0ld Lesnier said, “ Take that fow] and bring it te my house.”

Eight or ten days before his arrest, young Lesnier came to
Mme. Lespagne, and giving her a piece of soft cotton-stuff,
said, “ You will be summoned ; and take care not to mention
“my name, and speak much of your husband.”

Lastly, on another occasion young Lesnier expressed in
thesc terms the hope he had to escape the danger of his
trial :—*I am now comfortable ; I shall get cut of it.” After
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some other remarks, Lesnier was, for a moment, silent; then
he continued: “Don’t repeat my confidences. You would
“ repent, of it; you don’t know what would happen.”

Such, shortly, are the most important peints in the crushing
evidence of Mme. Lespagne.

Old and young Lesnier denied all the charges made against
them. They pretended, before the authorities, that the
assassination of Gay and the burning of his house had been
committed by enemies who had resolved to destroy them;
that the witnesses who deposed against them were bought, or
pave their evidence from malice.

Young Lesnier went so far as to deny his relations with
Mme. Lespagne, in the face of public notoriety. The two
prisoners are surrounded by a reputation of malice, which
makes them feared in the district where they live. This
reputation is justified by the murderous remarks which they
have made of the curé of the commune of Fieun, of Drouhau
and Lespagne, a landowner-remarks attested by trustworthy
witnesses. Daignaud was stopped at night on a public road
by two persons. He fully recognised young Lesnier; he only
thought he recognised his father.

After the arrest of the two prisoners, the wife of old Lesnier
announced that she received letters from bher son and her
husband every day; that both were going to return; that
they knew the witnesses who were examined against them ;
and that on their return those witnesses would repent
of it.

This terror which old and young Lesnier tried to inspire
had obviously no other object than to prevent the manifesta-
tion of a truth which must be fatal to them.

In consequence, Lesnier the elder and the younger are
aceused—

1. Of having, together and in concert, fraudulently caried
off from the place called Petit-Massé, in the commune of
Fieu, on the 15th November, 1847, a certain quantity of
wine, to the prejudice of Claude Gay. '

9. Of baving, during the night between the 15th and 16th
November wilfully set fire to the house inhabited by and
belonging to the said Claude Gsy.

521
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3. Of having, under the same circumstances and at the
same place, wilfully put to death the said Clavde Gay.

Of having committed this meurfre with premeditation—-
the homicide having preceded, accompanied, or followed the
crimes of theft and arson qualified as above.

On which the jury will have to decide whether tle
prisoners are guilty. _

Done at the bar {parquet) of the Court of Appeal, the
4th June, 1848.

: The Procureur-Général,
{Signed) TROPLONG.

1 have transiated this document in full, botl: because it is
the only report of the trial of 1848, and in order to give a
complete specimen of an act of accusation.

The evidence which it states is of the weakest description
possible ; for, with exceptions too trifling to mention, it con-
sists entirely of reports of conversations, of which all the im-
portant ones rested upon the evidence of single witnesses.
Not a single fact was proved in the case which it is possible
to represent upon any theory as having formed part erther of
the preparation for or execution of the crime, or as conduct
caused by it and connected with it. The whole case rested,
in fact, on the evidence of Mme. Lespagne, who was a woman
of notoriousty bad character, and whe never opened her
mouth on the subject till Lesnier was in prison. Daignaud’s
evidence as to the robbery by the two Lesniers—which,
aceording to English law, would bave been irrelevant and in-
admissible—is introduced at the end of the act of accusation
as & sort of make-weight. The acts says mnothing of the
oceasion on which either it or the evidence of Mme. Lespagne
was given. The vital importance of these circumstances,
and the iniquity of suppressing all mention of them, appears
from the subsequent proceedings.

Lesnier the father was acquitted ; Lesnier the son was con-
victed, with extenuating ecircumstances—which are to be
found in abundance in the evidence, but néwhere else—and
sentenced to the galleys for life. His father, dissatisfied with

‘the conviction, made every effort to obtain new information
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on the subject, and, in the summer of 1854, he succeeded
in doing so. The result of his inquiries was, that Lespagne
was accused of the murder and arson, Mme. Lespagne and
Deignaud of petjury, in relation to the Lesniers. Lespagne
was also accused of subornation of perjury. The trial lasted
for a long time, and a great mass of evidence was produced,
which it is not worth while to state. The chief points in the
evidence are enumerated in the act of accusation, which adds
to the statements made in the act of accusation against Les-
nicr several facts of the utmost importance, and which must
have been known to the authorities at the time of the first
trial, but which they did not think fit to put forward.

The most important of these points related to the manner
in which Mme. Lespagne made her revelations. Her first
statoment was made on the 20th December, 1847, the next
on the 4th January, 1848, the next on the 1st February, the
next on tho 10th. She had been examined before, and had
then said nothing important. On each occasion she brought
out a little more than the time before, and reserved for the
last the strongest of her statements-—that Lesnier had said
that he and his father had no occasion to approach the body
because they had *“knocked it about enough already.” It
also was stated that, before the trial of Lesnier, Mme. Les-
pagne was reconciled to her husband, * She bad been driven
“ by her husband from his home,” says the act. “ She returned
“after the arrest of young Lesnier. Then began the series
“of her lying declarations against the Lesniers. !This coin-
“cidence alone is worth a whole demonstration.” This re-
mark is perfectly just, but it might and ought to have been
made seven years before. If, instead of being in solitary
confinement undergoing interrogatories, Lesnier had had an
attorney to prepare his defence, and counsel to cross-examine
the witnesses on the other side, the infamy of the woman
would have been clearly proved. As soon asthe least inquiry
was made, it appeared that her story about Lesnier’s seducing
her by violence was ridiculously false. Various eye-witnesses
deposed to acts of the greatest indecency and. provocation on
her part toward him. She admitted, as soon as she was strictly

* 1. 40.
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examined on the subject, that all she had said was false; she
eajd that she had been suborned to say what she said by the
curé of the parish, who was charged by Lesnier with courting
his sister, and who wmade up what she was to say, and tanght
it her like a lesson, and threatened to refuse her the sacra-
ment if she did not do as he wished. She also said that her
husband had confessed his guilt to her. Daignaud admitted
that his story about being robbed by the Lesniers was alto-
gether false ; and he added that his reason for telling it was
that he owed Lespagne fifteen franes, and that Lespagne
forgave him the debt, in consideration of his evidence.

These retractations appear to have been obtained by col-
lecting a variety of remarks, made partly by Mme. Lespagne,
and partly by other persons, implying that Lesnier was in-
nocent and Lespagne guilty. A young man in particular, of
the name of Malefille, who lived with Lespagne at the time of
the murder, and died before the second trial, was said to have
said that Lespagne and his brother-in-law, Beaumaine, had
committed the crime, that Lespagne was to take (Gay’s wine
for a debt of 45f, that there was a dispufe about one of the
barrels that Gay resisted its removal, and that Lespagne
thereupon struck him a fatal blow on the head with a
Lammer—an account consistent with the position of the
wounds and other ecircumstances. Lespagne was seen, with
his brother-in-law and another man, taking wine along the
toad on the day after the murder; and evidence was given of
a considerable number of broken hints, and more or less
suspicious remarks, by his wife and himself. With regard to
Daignaud’s evidence, several witnesses proved an alibi on
behalf of each of the Lesniers.

Lespagne was arrested and charged with the murder.
The case against him rested on the evidence of his wife
and Daignaud. His wife was an adulteress, a perjured
woman, and had attempted to commit murder by perjury:
Daigoaud, according to his own account, had agreed to swear
away another man’s life for 15/, The evidence in itself was
utterly worthless. The way in which the prisoner was dealt
with gives an instructive illustration of the practical working
of the French criminal procedure. He was arrested, and
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after & time brought to confess. On his trial he retracted
his confession, declaring that it had been obtained from him
by violence. This was treated as an impossibility, but the
account given by the witnesses is as follows: “On the
“ fourth day,” said Mr. Nadal, ? Commissary of Police, ¢ Les-
* pagne was interrogated. The Precurenr-Impérial informed
“ him of the numerous charges against him. He vigorously
“ denied for more than an hour that he was guilty. At last,
 disconcerted by the evidence collected against Lim, he
“ asked mwe to go and find Lis relations, as he would tell all
" before them. I went to his house for the purpose, but I
“ had hardly gone fifty paces before the brigadier of gen-
“ darmerie ran after me and said it was no use, as he had
“ confessed everything.” After some further evidence, the
Drocurewr-Génédral asked: “Is it true that the Procureur-
* Impérial threatened Lespagne with the scaffold 2--4, Alto-
‘“ gether untrue. On the contrary, they always tried to coax
“him (prendre par le doucenr). The ? Procureur-Impérial
“ confined himself to begging Lespagne to tell the truth, and
“ confess all if he was guilty ; Ae made him understand that
“Af he kept silence he exposed honself to having his conduct
' judged more severely.”  Another gendarme, Bernadou, was
naked, “ The accused says, that he made these confessions
“ because he was frightened 2—*4. No one threatened him ;
“on the contrary, they spoke of his family, and told him, that
“ the only way to oblain some tndulgence was to tell the whole
“truth” The degree of pressure, which is considered legiti-
mate under this system, is curiously exemplified by these
answers, and by the fact, that when Lespagne retracted his
confessions, his advocate, the juge de paiz, his brother-in-law,
and the President, all in open court begged Lespagne to
confess. He refused to do so, but was convicted, and
sentenced to twenty years of the galleys.

The result of this conviction was that a third trial took
place, which was a repetition of the second. During the
interval fresh efforts were made to chtain a confession from
Lespagne. They are thus deseribed by the juge de paia
who made them:—*" Asjuge de paiz, and on account of

11,78 ® 1. 80. 21,124, ® II. 83,
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“ the influence which I thought I ought to exert over the
“ accused, when I saw that he constantly retracted, during
“ the hearings of the 12th, 13th, and 14th, the confessions
“ which he had made at the time of his arrest, I thought it
“ my duty to visit him in prison, to get him to tell the truth.
« M. Princeteau, Lis advocate, who had preceded me, had in
“ vain tried to bring him to do so, I found him immovable
“ myself. Soon after, I told his relations to try new efforts
“ for this purpose, and I went with them and M. Princeteau
“ again to the prison. Being then pressed very closely,
“ he at last said, - Well, yes, you will have it; I shall lose
“my head; I am forced to own that I was the involuntary
“ canse of his death. I pushed him, he fell backwards, and
“ his head must have struck upon some farming tool or other,
““ which made his wound.”

The degree of terror and prejudice which is produced by
the zeal of gendarmes and the other local agents of the
central power—that is, by the practical working of the
inquisitorial theory of criminal law-—is well shown by the
fact, that ail the witnesses who proved the perjury of
Daignaud, on being asked why they had not come forward at
the first trial, answered, that they were afraid because the
guilt of Lesnier was the established theory. !One man,
who proved an alibi on behalf of old Lesnier, as to the
robbery ori Daignaud, was asked, “Why did not you speak
“ of this in 18487—A4. I was afraid, because T theught 1
* should be alone.” Another ?said, “T was afraid because I
“ was nlone, and every one said that Lesnier was guilty.” The
practical application of the system is described with great
point and vigour by the Procureur-Géndrel, in his summing
up to the jury. His language supplies a better vindication
of the practical sagacity of many of the rules and principles
of English criminal procedure than the most elaborate
arguments on the subject. After describing the way in
which Lespagne was connected with the mayor, the curé, and

" the other important personages of the commune he says,

“ You understand now, gentlemen of the jury, what passed

«in 1847. Justice pursued its usual routine (ses errements
2 1. 80. * 1, 88,
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“ ordinwires), It did what it inevitably must do when it Traws.
*“ informs itself of & crime. As it has mot the gift of T
“ divination, it took ite first instructions from the local
“ authorities, influenced by their impressions, and circum-
“ vented and abused by them, it has unhappily allowed
“ 1tgelf o be drawn into their ways of thinking. To its eyes
“ ag for theirs the evidence against Lesnier came to light,
“ the guilt of Lespagne remained in the shade.

“In this state of affairs, and in this state of feeling, there
“ suddenly appeared two crushing depositions against Lesnier.
“ received with a sort of acclamation by the factitious opinion
“ of the country, and, combined with detestable skill, they
“ easily surprised the confidence of the judge.”

On his second trial, Lespagne was sentenced to the galleys
for life. He made other confessions, which appear meore
trustworthy than those already mentioned, but, on the whole,
his guilt was not much more satisfactorily proved than that
of Lesnier. It would be tediouz to enter minutely into the
evidence in this case. Its value lies in the illustration
which it affords of the spirit of the inquisitorial system of
procedure.
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A.

Axnporr, Chief Justice, on libel, ii.
871

Abiged in Roman law, i. 27

Abington’s trial, i, 331

Aboo Huneefah, iii. 285, 202

Aboo Yocosuf, iii. 285, 292

Abortion, procuring, Romen law as to,
i. 26 ; Anglo-Saxon law, b4

Abus de confiance, iii. 174

Apcessories in eriminal acts, the law as
to, . 220-234 ; origin of the law as
to, 231 ; accessories after the fact,
233 ; no aecessories in treasen, 233 ;
statutes a8 to accessories, 235 ;
modern legislation as o, 285; pro-
posalof Criminal Code Coramissioners
a8 to, 236, 237; French law as
to, 258, 239 ; German law as te, 230,

244

Accidental lkilling, law =g to, iii
15, 16

* Aceroaching " royal power, the crime
of, and law ag to, ii. 246 ef seq.

Accusation and trial, procedare hy,
i. 68

Accusation, FoaMe oF, i, 244-272

Act of the Bix Articles on heresy,
effect of the, il 467 ef 224

Aele d'aecusarion, 1. 537, 538

Actions, penal, i 4

Admiral, encient jurisdiction of the,
ii. 18 ; procedure in the court of the,
17

Admiralty, Black Hook of the, ii. 17;
jurisdiction of the, 17-28; in Admiral's
Comrt, 17; by commissioners, 20 ;
of Central grimins.l Court, 21;
of Courts of Assize, 21 ; of Indian
Courts, 21; of Colonial Courts,
21 ; under Consolidation Acts of

1881, 22 ; nnder Merchant Shipping
Acta, 28 ; local limits of, 26

Adolphus, Gustavus, British treops in
the army of, i, 268

Adulteriis, Lex Julia de, i. 14

Adultery, Roman law as to, 1. 1418 ;
Anglo-Saxon law. s to, 54 ; punish-
ment of, ecclesinstically, i 428 ;
Indian Penal Code on, jii. 318

Athelbirht, the laws of, i. 51 ef seg.,
iti. 23, 108

thelstan, the laws of, i 51 ef seq.,
iii. 25

Aggraveted theft in Roman law, i, 28

Auilward, trial of, for theft in the reign
of Henry I1., i. 78-80

Aitehison, Sir Charles, his legislative
work in India, ii. 296 i

Algbama, the, iil. 261, 262

Albigenses, destruction of, no effact on
laws of England, ii. 442

Alewandra, the, 1ii, 262

Alfred, the laws of, i, 51 ¢l a4 ; on
homicide, iii. 24 ; on accidental death,
28

Aliens, lew asio, ii. 4 & sog.; Depardo's
case, 5 ; the ease of Serva and others
in the Felicidade, 7; of Lopes, 8;
the case of Keyn in command of the
Franconia, 10, 28-81

Almon, triel of, ii. 324

Alothhere, the laws of, i, 51 of seg,

Ambitus, Lex Julia, i, 24

Amercements and fines, account of, iL
198, 199

Amos, Catherine, iii. 375

Ams;?m and Institutes of England,
i

Andesty. héistory of the plea of Richard

18

Anger, effects of, In eriminal aets, how
regarded legally, ii, 164

NNZ
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ANgLo-SAxoN CrIMINAL Law, i 51-
74 ; Leger Henriei Primd, 51; con-
nection with Roman Law, 52 ; laws of
Edward the Confessor, 52 ; the 3fir-
ror, 52n.; the laws of Alfred, 58—

OriuEs, i. 53-57 ; plotting against
the king's life, 58; plotting
against a lord, 53 ; fighting in &
chureh, 53 ; breaking the king's
peace, H3; mund-bryce, 54;
overseungsse or oferhynes, b4
perjury, 54; heathenism, 54 ;
adultery, 54 ; procuring abortion,
54 Wit.chcraR, 54 ; Stredbreche,
54; homicide, 54 ; wounds, b4 ;
Tape, 54 ; indecent assaults, 54 ;
homicide, attempt to define, in
Leges Henrici Primi, 55; in-
flicting bodily harm, 56 ; theft,
56 ; robbery, 56; forestel and
hamsocoa, 56 ; bernet, 57 ; coin-
ing, 57

PuNisuments, i. 57-58 ; death,
A7 ; mutilation, 57; fogging,
87; imprisonment mot men-
tioned, 57 ; wer, bot, and wite,
&7 ; punishmeuts on & first con-
vietion, 57 ; punishment upon a
second convietion, b8 ; inexpi-
able crimes, 58 ; Cnut’s principle
48 to punishment, 58 ; capital
punishment, &8

CrIiMINAL PROCEDURE, i 59-64;
infangthiof, law of, 59; pur-
gation and ordeal, law of,
B9 ; the wer, 60; private war,
80 ; frith-bryce and mund-bryce,
60 ; the king's peace, 60 ; trial by
combat, 81 ; presumption of law
as to traveliers, law ol Ina, 61

InranerHiEr, or fhe law of
summary execution, i §1-64;
Ina on infangthief, 62; Hthel-
stan om, 6§2; the Judica
Civitatis Lundonie om, 63;
Fdward the Confessor om, 63;
the Huondred Rolls on, 64;
Halifax custom of 64; Sir
Francia Palgrave on, 64

PoLIcE QRGANISATION, 1. 64-66;
territorinl divisions, 65; the
kingdom, 86 ; the shire ot county,
and the hundred or wapentake,
85; burhs, 65; frank pledge,
85 ; frank pledge, view of, 65;
tithinga and hundreds, 66;
liberties or franchises, 65 ; track-
ing thieves and atolen cattle, 66

Cotrzrs oF JusTice, 1. 67-88;
township officers, 47 ; hundred
eourts, the, 67 ; connty courts,
the, 67 ; courts of franchises,

_Appeals—privale

INDEX.

Axcto-S8axoxy OriMivar Law,
tinued—
the, 67 ; ““suitors,” or members
of courts, 87 ; sheriff’s tourn,
65 ; THEIR PROCEDURE, 68-69,
wholly oral, 68; procedurs by
accusation and trial, 68 ; forms
of oaths of accusation, 89
TRIALS, i. 70-74 ; oath of accused,
70 ; compurgation or ordeal, 70 ;
character of aceused, 70 ; borhs,
70; accused ‘‘led to the plea,”
71; borh’s cath, 71 ; evidence of
facts, 72; witnesses mentinned
in the laws of Henry 1., 72;
witness's onth, 72 ; ordeals, 73 ;
pecount of the varions kinds of,
78 ; if they failed, the aceused
was convicted, 73 ; consequences,
73, T4
Animals, proposed amendment of the
law as to theft of, iii. 168
Aune of Cleves, marriage of, ii. 255x.,
258
Annona, Lox Juliz de, i. 22
Antimony, conftict of medical  testi-
mony 88 to peisoning by, iii. 458

i

ot seq.
Apo:t?sy. clerk burnt for, ot Oxford,
in 13th century, ii. 440
i aceurations—under
Richard 11, i. 161; second set
of, under, 163 ; under Henry IV.,
154 ; sholished in Parliament, 155
mode of making appeals, 245;
{_:Io-:',edure of in Bructon, 245 ; made
efore coroner, 245; proclaimed
at five county ecourts, 246; if no
appearance, outlawry, 246 ; inlawry,
946 ; exceptions by appellee, 248 ;
ihf no e:l:cepti:m:I battle, 246, 247 ;
istory of appeals, 247-250 ; eppeals
of treason in realm abolished,plpéegﬁ,
247 ; appesl of treason ant of realm in
1631, 247 ; appeals for blows, wounds,
fulse imprisonment, may be merged
in actions of tort, 247 ; appeals of

robbery end larceny, 247 ; appeals
of arson and Tape, 247 ; appeals of
mnrder favoured by rule of 1482,

248 ; after statute 3 Hen. 7, ¢. 1,
nearly superseded by imdictments,
248 ; case of Ashford v. Thornton,
1818, 249 ; abolition of appeals by
59 Geo. 8, c. 46, 250; appeals by
approver, 250 ; Appeals—from in-
Jerior lo superior oourti—nature of
proceedings in, 308-318 ; writ of error,
308 ; the record, 318, 309 ; hiatory of
writs of error in eriminal cases, 509,
310 ; motions for mew trials in
eriminal eases, 310, 311; case of R. ».



INDEX.

Seaife, 311 ; speecial verdicts, 311;
Court for Crown Cases Reserved, 311,
312; no appeal on fact, 312 ; Secre-
tary of State advises Crown as io
}L'::eron. 318; recommendations of
riminal Code Comnmissioners as to,
313-818 ; Apwmeals, Statule of, extract
from preamble to, ii. 476x,

Apprehension of offenders, i. 184-200 ;
carly institutions for keeping the
wence, 185 ; Assizes of Clarendon and

orthampton, 185 ; Assize of Arms,

186 ; hue and cry, 187 ; Statute of
Winchester, 188 ; warrants and sum-
wonses, 190-192 ; parish constables
and watchmen, 194-196 ; metropo-
litan police estublished, 197, 198 ;
wounty police established, 199, 200

Approver, appeais by, i. 250

Arborum Furtim Cesartis, in Roman
law, i. 38

Arma, assize of, 1181, i. 188

Arcaignment, 1, 297

Array, challenge to, i 303

Arrest without warrant, i, 192; for
felony at common law, 195 ; degree
of force which may be wmsed in
arresting a criminal, 193

Arsenie, eonflict of medical testimony
a4 to poisoning Eﬁ, i, 453-457 of 2eq.

Articles, Act of the Six, on heresy,
effect of the, ii. 457 ef seg.

Articuli super Chartas, extract from,
on eonspirators, il. 2238

Arundel, Eaxl of, trial of, under Richard
11, i, 163

Arundel, Lord, trial of, 1589, i. 331

Ash, Dr., iil. 381 e seg.

Asgemblies, unlawful, definition of, il
385

Assize of Clarendon, i, 183 ; in 1168,
185 ; of Northampton, 83 ; in 1176,
185, 2561 ; Courts of Assize, 97-99 ;
variety of senres of the word, 105;
commissions of, 105 ; sesize of arms,
188

Asuo;in.tions, unlswfal, in Roman law,
i 29

Agyhime, Tnnatic, treatment of madmen
confined in, ii. 181 ’

Attachment, Court of, i. 136

Atteinder, Aetn of, i. 161

Atteint, 1. 306

Attempts to commit erimes, former and
present state of the law on, ii. 221-
225 ; French and German law on,
225, 228 and =a.

Attorney-General, origin of the office of,
and nature of the dnties, i, 499-501

Aungustus, edict of, on torture, i 47

Austiu’s definition of 2 law, i. 4
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B.

BarmixgroN, Dr., ili. 449, 453
Bacon, Lord, impeached, 1621, i. 158, ;
on the power of the king's eouncil,
1;5 ; on the Court of Star Chamber,
179; pleads guilty to corruption,
and ispﬂned, 151:111 251 ; remarin on
Mr. Bpedding’s defents of, 251n.
Baga de Secrefis, i, 820-324
Bagot, trial of, i. 168
il, 1. 233-243; right to be bailed,
233 ; recognised by Glanville and
Bractom, 233, 284 ; sherifls discre-
tionary power to bail, 284 ; Statute of
Westiminster the First sz to bail,
234 ; who bailable and whko not
under statute, 235; sheriff’s power
of bailing under 22 Hen. 6. ¢. &
{1444), 236 ; aheriff’s powers irana-
ferred to the justice of the pence,
256 ; atatute of Philip and i;n Y
287 ; 7 CGeo. 4, o 64 (1828}, 288;
. mperseded by 11 & 12 Vie. ¢ 42,
8. 28 (1848}, 288 ; present state of the
law ap to, 239
Bailees, larceny by, iii. 150
Bemford’s Memoirs of a Radical, refer-
ences to, ii. 206, 378
Bankes, Isabella, account of the murder
of, 1ii. 438-465
Bankrupts, frauda by, statutes of Henry
V1., Elizabeth, and James [. zs to,
iii. 229 ; made felony without clergy,
in 1732, 229; Bankruptey Acts of
George 1V. and Victoria, 230 ; French
law as to bankruptey, 232
Bar, relations between the Bench and
the, i. 452
Barbarossa, Frederick, law of, on heresy,
il, 441
Barkly, SirR., trial of, i. 159a.
Barpard, W., trial of, i, 424
trial for

Barnardiston, Bir 8., his
seditions libel, ii. 313

Barrington’s Gbsereations on the Statuies,
extract from, on eriminal trials, i.
350

Bastwick, trial of, 1. 841; case of, in
the Court of High Commission, ii.
425

Battle, trials by, See Trials by batile

Beaufort’s 2 of English Criminal
Law in India, iii. 284 on * sitting
dhurna,” 821

Beneh and the Bar, relations between

the, i. 452
Benefit of a donbt, i. 438
Benetit of clergy. See Clergy, benefit of
Bengal, eriminal law of, Hi. 284-204
Benson, cuse of, and the Court of High
Commission, il. 416 :
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Bentham, practical inflnence of his
theories on the legislation of his own
and other conntries, ii. 2186, 1ii, 267 ;
his dislike of the Roman law, ii.
2231, ; his tract on The Defence of
Usury, iti. 196

Berkeley, case of, i. 147, 262

Bernardi, case of, ii, 201n.

Bernet, or arson, 1. 57

Berry, *risl of, i. 388, 380

Beat, trial of, for heresy, i, 464 and .

Betrug, iii. 175

Bigamy et first an ecclesiastical offence,
then felony by statate, ii. 430

Bigelow's Placita dnglo-Normanioa, i.
Tbn.

Birchet, Peter, trial of, for murder, iii.
109, 110

Bird, Dr., his evidence in Smethurst's
cape, 1. 445 ef seq.

Birds and other game, pretection of,
ifi. 282

Rirth, concealment of, law as fo, fil. 118

Bishop, case of, for misdemeanour, ii.
117

Bishops, the Seven, trial of, i 414

Black Book of the Admiralty, the,
extracts from, ii. 17, 18

Blackstone on the power of the Privy

~ Couneil, i. 183 ; on the word culprit,
297n. ; on the number of felonies
(160} without benefit of eclergy,
470 on an ambassador’s - privileges,
ii. §; on compulsien, 106x.; the
valoe of his  Commentaries, abnd
estimate of him as & legal writer,
214-216; on accessories, 251; his
queations as to aceessories and priop-
cipals, 232 ; on homicide, iii, 78; on

_ the game laws, 275 and =.

Blair, 8ir 4., trial of, i. 159=.

Blasphemons libel at common law, ii.
473

Blesphemy, statnte of William TII.

inst, ii. 468 ; st comnmon Jaw, 471

Blood, corruption of, i. 487

Blundell, Serah, i, 378 -

Bocher, Joan, trial of, for heresy, ii.
459

Bodily injuries, Anglo-Saxon law as to,
i. 56 ; Englisk law, iil. 108-118;
French law, 119 ; German law, 119

Boiling to death, poisoning in Henry
VI11l.'s time declared to be treason

anishable by, i. 476
eyn, Anne, indiciment agaivst, i.
324 ; allusiona to, ii. 255n, of seq.

Bolingbroke, Lord, trial of, i. 159n.

Bombay, criminal code of, iit. 295

Books, the law relating to the licensing
of, ii. 509

Borh, or surety, i 57

INDEX.

Boroski, & Pule, the murdersr of Mr.
Thynne, i. 407

Borough Quarter Sessions, i. 118, 117 ;
growth of towns in England, 116;
charters of incorporation, 116 ; towns
made countics of themselves, 116;
officers to be put upon all commis-
gions, 116 ; appointinent of recorder,
117; Municipal Corporations Act,
117 ; English towns classified, 117 ;
eity of London, 117 ; small corporate
towns, 118; towna to which the
Municipal Corporations Aect applies,
118, 119 towns incorporated since
Municipal Corporations Act, 118

Bossuet on usury, iii, 194 and n., 198

Bot, or compensation, in Anglo-Saxon
law, i. 57

Boughton, t 8ir T., account of the
murder of, iii, 871 #f seg.

Boughton, Lady, iii. 371 &£ seg.

Bow Btreet runners, i. 196

Bracton, on opening a Commission of
Eyre, 1. 186 ; on the office of coroner,
217; on a person commitied on a
charge of homicide, 241 ; on appeals,
246; on juries, 257 ; on bepefit of
clergy, 459 ; uses the word ** felonia,”
il, 192 ; on eriminal law, 199 ; account
of his treatment of the subject, 199,
200 ; his definition of crimes, 201;
his ncoount of the crime of treasom,
243 ; as quoted by Erekine, 333xn. ; on
heresy, 439 ; his definition of homi-
cide, 1l 27-36; on murdrum or
Englishry, 30-36 and =s. ; on deo-
dands, 77 ; on suicide, 105 and %. ; on
mayhem, 108jand #. ; on theft, 130-
182 ; on coining, 178; on forgery,
178 ; on perjury, 242

Bracton's De Legidus, & 98n.; De
Actonibug, 98n.: D¢ Diversilale
Justitiariorum, $8n. ; De Corona, il.
ai

Brahmins, their practice of making
kurhs, iii. 821

Branding for vagrancy, iii. 271

greach of trust, criminal, Eoman law
as to, 1. 16, 20, 21 ; English law, iii.
128 ; in what cases punished, 151;
history of legislation us to, 1568, 169 ;
summary of legislation ag teo, 159 :
French law as te, 172.175; German
law, 375; how treated in Indian
Pennl Code, 317

Bresking the king’s peace, i. 53, 185

Brember, 8ir Nicholas, trial of, i. 152

Bribery, iii. 250-253 ; early cases, 250 ;
Thorpe's case, 251 ; cases of Lord
Bacon and Lord Macclesfield, 251,
252; bribery at Par]iment.s.ry elec.
tions, 252; act of 2 George 2, ¢. 24
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{1728}, 253; act of 4% George 3,
c. 118, 259, 258; act of 6 & 6 Vie.
e, 102, 253 : Corrupt Practices Act
{17 & 18 Vie. c. 102), 254

Bristol, Earl of, trial of, i. 1594,

Bristol Riots, 1831, i. 203

Brittow's aecount of criminal law, ii.
202; on treason, 244 ; his account
of appeels, 247 ; on juries, 258 ; on
prisopers refusing to plead, 300n. ;
on unnatural crimes, 429 ; on homi-
cide, ili- 33; on theft, 132, 133; on
perjury, 242

Broecas, Mr., trial of, i. 15%n.

Brodie, Sir Benjamin, on poisening by
stlz:,hnia, ifl, 410, 411, 413, ef seq.
Brookes's dbridgment Testmoignes, i

Z60n,

Browne, 8ir Thomas, hiz evidence in
t];e trial of the Suffslk witches, i.
379

Buckinghsm, Duke of, indictment

inst, i. 321

Bnm.ngham, Duke of, trial of; i.
150,

Bucknill, Dr., and Dr. Tuke on the
influence of madness on the dis-
eriminating power of the mind, ii.
178, 179 ; on moral insanity, 184

Ball of Deyosition, the, isened against
Elizabeth, ii. 261

Buller, Mr, Justies, his altercation with
Erskine as to the manner of recording
a verdict, ii. 331 and «. ; preeides at
the trial of Dopellen for murder,
1781, iii. 371 et req.

Bardett, 8ir Franeis, his trial for libel,

i, 369

Burgh, Hubert de, last Chief Justiciar,
i. 81, 83

Burglary, Roman law as to, i. 28;
Anglo-Baxon law, 56; English law,
i, 180

Burness's Travels into Bokharn, extract
frem, i. 6%n.

Burnet, Bishep (History of His Own
Ti{mes), on the trial of Bidney, i
409n, ; on the law againet Roman
Catholica holding landed property,
480, 490

Burning, for what crimes inflicted as a
punishment, i. 476, 477

Burns's Justice, 1. 185n., 194n.

Burten, trial of, 3. 341

Bueby, George, trial of, i. 224

Bushell, foreman of the jury in Penn's
case, i. 574

Bynkershoek's rule as to jurisdiction
at sea, ii. 39

Byron, Lord, trial of, for the murder of
Mr. Chaworth, 1765, 1. 448

351
c.

CareurTa, criminal law of England
introduced into, #i. 200, 201

Camden, Loxd, his dispute with Lord
Mensfield regarding the latter's
directions to the jury in Woodfall's
case, 1, 825

Campbell, Lord, on the trial of Bir
Thomas More, i. 828 and %. ; his Life
of Lerd Coeper, 419n. ; on the law
as to aliens, ii. §; on the frinl of
Lady Lisle, 284n. ; on Sir R. Lane's
argument in the trial of Strafford,
252n, ; one of the authors of the Con-
solidation Acts of 1861, 293n.; on
Lord Chief Justice Lee, 323n.; on
Lord Manefield, 326 ; on Stockdale's
case, 329 ; hia Libel Act, 383 ; diffi-
culties which oceur in it, 383n. ; on
trade conspiracy, iii. 219, 220 ; pre-
sides at the trial of Palmer for
muarder, 388-426

Campion's trial, i, 331

Canning, Elizabeth, trinl of, for perjury,
i 423, 434

Canning, Mr,, on foreign enlistment,
iii. 260

Canon law intreduced inte England,
il. 440 of seq.

Canenists, the, on heresy, ii. 441

C‘-B.pita] punishment, first introduced,
1. 458 under the Tudors, 468-460 ;
ima the eighteenth century, 469-471;
in the reign of George 1V., 471-472;
gradual restriction to murder and
treason, 472-475 ; manner of inflict-
ing, 476, 477 ; burning, 477 ; gibbei-
ing, 477 ; author’s opinion of, 47¢-
470 ; diseretion of judges in casen ol
ii, 88, 8on.

Carlile's trial for libel, ii. 372

Carlyle’s Past and Present, i. 89n,

Cassation, Cour de, 1, 519

Castlemaine, Lord, trial of, for Popish
Plot, i. 881

Catherine of Arragon, diverce of, ii.
255 and n. ef seq.

Cotholics, Ses Roman Catholies

Cawdrey, a Buffolk clergyman, sus-
pended for refusing the ex ofieio
onth, i. 416

Oertiorari, writ of, i, 95; oriminal
cases removed to High Court by, 46

Challenge the juE’,erigit to, Ses Jury,
empennelling

Challenges, i, 303-308

Chamberlain, Mr. Justice, on Irish
Indemnity Aet, i. 215

Chambers, the trial of, i, 340

Chambre d'accusation, L
arvéi de remvet, 537

535-537 ;
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Character, evidenes of, in eriminal
cases, i. 449, 450 ; R. ». Rowton, 450

Charles 1., trial of, i, 358

Chatham, Lord, his censure of Lord
Manstield, ii. 525

Chaucer's description of ecclesiastical
conurts, Ii. 402n., 403n.

Chester, County Palatine of, i, 133

Chief Justice of England, i. 94

Chitty (on Criminal Law) on the record
in cases of felony, i. 808; his
Criminad Law, 498n.

Choses in action, law as to, iii. 142.144

Chratien, trial of, for marder, 1360,
iii, 489 ¢f seq.

Christianity, in what sense part of law
of England, ii. 438

Christison, Mr., on poisoning by
strychnia, iii. 419 ¢f soq.

Church, absence from, an ecclesiastical
offence, ii. 406

Circuits, origin of, i. 100

Clarendon, Assize of, i. 83 ; in 1166,
185 ; as to gaols, 483

Clarendon, trial of, i. 158%.

Clark, Mr., on Eafradition, ii. 66

Clergy, benefit of, original extent of,
1. 450 1 ecclesiastical purgation, 460 ;
gtatute pro elers, 461; benefit of
clergy extended to all men who
eould read excapt “* bigami,” 461 ; ex-
tended to women, 462 ; to ¢‘ bigami,”
and illiterate persons, 482 ; statute as
to peers, 462; branding, 482; by
statute down to 1871, 462-466 ; sum-
wary of law as to, in 18th century,
483 ; crimes not cJergyabla at common
law, 464 ; in 18th century, 468-471 ;
benefit of clergy abolished, 472

Clive's grant from the Emgperor of
Delhi, iii. 285

Cnut, the Iaws of, 1. 51 e seq., . 307n.;
against heathenism, 439 ; and homi-
erde, iii. 25

Cobbett’s trial, for an article in the
Political Register, ii. 872; extract
from his Parliamentary History on
¢ & 10 Will. §, c. 82, 468n.

Coockburn, Lord Chief Justics, on mar-
tial law, i. 207 ; oo the relation of
international law to the law of
?“;glnnd, il 88, 40, 41, 44 snd =,

i
Code de Commeree, 1il, 232
Code & Instruction Oriminelle, i T;
rovigions of, compared with Eng-

ish criminal law, 517 & seq. See
also Cowrs d'.dssises

Code Pénal, merits of, ili. 353

Codification of criminal Jaw, iii. 847-
347 ; ohject, systematic statemeni
and removal of technicalities, 847,

INDEX,

348 ; objections to codification, 3560 ;
how far proposed code complete, 350 ;
how far present law unwritten, 351 ;
how far present law elastic, 551, 362 ;
how far codification inconsistent with
elagtieity, 352-354 ; illustrations fromn
French Code Pénal, 354; English
law %fnerally more explicit than
French, though French law codified
and English not, 854-357 ; power to
declare new offences taken away by
Diraft Code of 1879, 358 ; Draft Code
does not affect impeachments,«361 ;
owissions from Draft Code, 362-
364 ; does not affect certain cheolete
stututes, 383 ; nor special offences,
364 ; nor sanctioning clauses, 364,
Code should be passed as & whole,
266 ; value of Code if passed, 367

Codrington, 8ir K., at battle of Nava-
rino, ii. 63

Coiuage Act, the, ii. 191

Coining, and offences against the coin-
age, Homan law as to, i, 0, 21, 23 ;
Anglo-Saxon law, 57 ; English law,
iii. 178-180; 24 & 25 Vie. e 85, 179 ;
French law as to, 179 ; German law
a3 to, 180

Coke, his behaviour on Elwes's trial,
i. 334; on Raleigh's, 335 and = ;
on the number of felonies at common
law, 463 ; on henging, 465 ; on the
privileges of ambassadors, il 4n. ;
the authority for the maxim, Aefus
non facil reuwm nisi mons sif ved, 04
and =.; infiuence of his Instifules
on the law of England, 205 ; estimate
of hia ability and valuze as a writer,
207, 208 ; his account of crimes in
his time, 217 ; on the law regarding
attempts to commit crimes, 222 ; on
conspiracy, 22Bn.; on &ccessoTies
after the fact, 231 and =.; on the
cases of the Earl of Easex snd Lord
Cobbam, 266 ; on levying war against
the king, 269 ; his roport of the case
de famosis Iibellis, 304, 305; on the
e officio oath, 418 ; on the Court of
High Commission, 419 ; on a forged
act of Parlinment, 444 ; on homicide,
il 52, 68 ; ou malice aforethonght,
54, 55 ; remarks on his theory, 55,
56 ; on unintentional homicide, 58,
57 ; on provocation, 658, 69; on
duelling, 101 ; on thaft, 129, 141;
on perjury, 248, 24%; on bribery,
250

Coleman, trial of, for participation in
Popish Plet, 1, 386-388

Coleridge, Lord, on the relation of
internations]l law to the law of
England, ii. 32, 83, 40, 41
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Coleridge, 8ir J. T., on the rightof the
Crawn to appelate jurisdiction in
colonial eriminal eases, 1. 181

Coleridge, Mr. Justier, on the law of
blasphemous libel in Pocley’s case,
i, 474n, 476

Colledge, Stephen, trial of, i. 226, 405

Collins, cnse of, for attempting to pick
an empty pocket, ii. 225=.

Collins, trial of, for publishing a
libellous placerd, il 374

Colopies, cruninal law in the, 1. 8

Colqulioun’s Treatise on fic Police of
the Metropolis, vxtract from, i. 195

Combat, trial by, i, 61

Combettes, Cecﬁe, necount of the mur.
der of, iii. 466-488

Combination laws, history of, iii. 205,
208 of seq.

Comilia Centuriata, or Tridute, 1. 11

Commereial frands, jii, 228

Commission op Extradition, list of
members of, ii. 72x.

Commission of Eyre, i. 1868

Commission of Gaol Delivery, i, 105

Commissions of Assize, i. 103

Commissions of Oyer and Terminer,
i 106-110; general or special, 108 ;
abuses of special writs of, 107 ; pro-
hibition of them, 107 ; illustrations,
108, 106; special commissions of,
disused, 118 ; trailbaston, 110, 111

Commissioner of police of the metro-
polis, 1. 197

Commissioners, assistant, {. 197

Common Pleas, Court of, accaunt of the
origin of, 1. 92, 93

Common right, i. 359

Commonwealth, e¢riminal law under
the, ji. 208-210; legislation of the,
against heresy, 464

Compounding offences, i, 501-530

Compurgation, iii, 241

Concealment of birth, law as to, $ii. 118

Coneussio, the offerice of, in Roman
law, i. 26

Confederate States, alleged breaches of
peutrality in connection with the,
iii. 281, 282

Confessione, evidence of, in eriminal
trinls, L 446-447 ; law as to, 446w, ;
ought to be voluntary, 447

Cona'.ggsmu‘k, Count, riylia triel, i. 407,
4

Congueror, William the, Jaws of, i. 51
el

veq.
Conservators of the peace, i. 185
Consolidation Acts of 1861, the five,
contain a large part of the eriminel
law, ii. 181 ; they forin the nearest
approach on the Statute Book to a
eriminal eode, 217

5353

Couspiracies, seditious, il. 3%7; Ied-
head Yorke's trial the first instanec
of such & prosecution, 377; more
recent instances, 378 ; Huut aml
olhers, in 1820, 878 ; Yincent amd
others, in 1829, 378 ; O'Conuel! and
olhers, in 1844, 378; Parnell and
others, in 1380-81, 378 ; 0'Connel}'s
case, 379 ; no exactly equivalent law
in France, 337; German law on
socinl democracy, 395

Congspiracy in vestrmint of trade, iil,
201 ; cotnmon law as to freedom of
trade, 202; in what sense cowmon
law favoured it, 203 ; in what sense
adverse to it, 208 ; Statutes of Lal-
ourers, 203; statute of Edward V1.,
205 ; statute of 5 Eliz. as to apprens
tives, &c., 205 ; legislation of 18th cen-
tury, 206; combination laws, 3% Geo,
5, €. Bl, 40 Geo. 8, c. 60, 208 ; com-
men law as to such conspiracies, 209 ;
result of anthorities up to 1525, 209 ;
Sir W. Erle's memorandum upon,
209, 218, 223 ; effect of acts of 1824
wnd 1825, 212-215 ; cases upon these
acts end on conspiracy at common
law, 217-222; Hiiton v, Eckersley,
219, 220; R. v Druitt, 221; Com-
mission of 1867, 222 ; ucts of 1871
(38 & 39 Vie. cc. 81, 32), 224 ; Con-
spiracy and Protection of Property
Act, 1875 (88 & 39 Vie. ¢, 86), 225;
summeary of history of the subject,
226, 227

Conspivators definition of, in 33 Edw. 1
(1304), ii. 228

Constables unider the direction of magix-

trates, i 196
{Uoustables, special, i. 206
Congtitutional Association, the, for

prosecuting persons for political libel,
1L 371

Convention, the, cause of the trials for
treason, in 1794, ii. 275

Convoeation, question whether it is &
court, il 400

Cook, John Parsong, account of the
murder of, it 489 et 2eq,

Cook, trial of, i. 871

Coote's Bomans in Britain, i, 45u.,
83n.; on the Judicie Uivitaiis Lun-
donier, 63n,

Co-owners, theft by, Roman law as to,
i 38; Preseut state of English law
85 to, il 158

Copenkagen, bombardment of, without

eclaration of war, ii. 63

Copinger's Copyright, il. 308

Corker, trial of, i. 890

Corowallis, Lord, his judicial reguola-
tions in Bengal, i 287, 288
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Coroner's inquests, 1, 217 ; statute De
Gfficio  Coronatoris,® 217 COTOTET'S
duty, 217 ; provisions as to appesls,
218 provisions as to inguests, 218

Corpus Juris Canonicl, it 440n,

Corrupt Practicea Act, 1854, iii, 254

Corruption of blood, 1. 487

Cosens, Dr., trial of, i, 1569%.

Cests of prosecotious, i, 498

Cottu's remarks on English eriminal
procedure, i. 429, 489, 441xn., 451

Counsel for the Crown, duties in moder
crimipal trial, i 428, 429

Counties Palatine, i, 133; ecounty

latine of Chester, 183 ; of Dur-
am, 183 ; of Lancashire, 133:

wer of the chiefs of, 134; their
Jurisdietion superseded, 1345 their
powers diminished by 27 Hen. 8§,
e, 24 (1535), 135

Counts, in indictments, number and
nature of, 1. 290

County Courts, the, i. 77 ; courts of
early kings, 77; sheriff’s functions
in criminal trials, 77 ; importance of
the court, 78 ; shit in County Court
of Kent upder William the Con-

neror, 78; trial of a thief under
enry 11, 7#; miscellancous basi-
ness of County Courts, 81; sittings
of conrt, 81

Cours &' dppel, 1. 517

Cours ' Assises, constitution of, i. 518 ;
appesl from, 519 ; president of, 528 ;
jury in, 541; trial in, 541; acie
d'accusaiion read, 542 ; interroga-
tion of accased, 542-544 ; procureur-
général, position in, 5é4, 550 ; ex-
amination of witneses, 545, 546 ;
rules of evidence iv, 547 ; defence of
prisoners, 560, 551 ; powers of jury,
552 ; president’s résumé, 553 ; ques-
tion left to jury, 554-558 ; compered
with English indictent, 638 ; jury’s
answer to guestion, 660 ; extenuat-
ing circumstances, 561 ; incidents of
triale, 563

Counrt leet, i. 189

Court of King's Bench, i. 93; kinyg
personally present, 93; trial of
commen criminal cases by, 96

Court of the Lord High Steward, i
164 ; Froce:lure againet peera, 165

Court of the Liberty of the Bavey,
account of the, i. 270

CovrTe, CRrminal, Bee CRIMINAL
Covars, ORDINARY

Courts of Justice, lo-Saxon, i. 67

Courts of Assize, the, 1. 97-99 ; justices
in the Cvria Regis, 87 ; Bracton's
ascount of them, §8; cotimissions
issued to them, 98; justices in eyre, 98

INDEX.

Courts, Bigh and Chief, in Indie, con-
stitution and powers of, iii. 326-328 ;
courts of magistrates, 328-330, 388
et aog.

Courts of the Forests. See ForestConrts

Courts of the Franchises, 1. 126 ; Man-
ors and. Manor Courts, 126 ; Bracton's
aecount of the Franchise Courts,
Infangenthef, 127; Utfangenthef,
127 ; nature snd extent of these
franchises, 127 ; the Hundred Rolls,
128 ; Quo Warrante, writ of, 128 ;
gallows, 1205 instances of their
Dge, 128: Franchise Courts, 130:
sonrce of income to the lerd of
the franchise, 130 ; instances of ex-
tortion by bailiffs, 131; Statute of
Korthampton, 132

Courts of Quarter Sessions, i, 111115 ;
for comnties, 113; commissions of
the peace, 113 ; jurisdiction of the
court, 114; commission settled,
1590, 114 ; jurisdiction in capital
cases, 114; jurisdietion narrowed,
114 ; jurisdiction under b & 6 Yic.
¢ 38,115 ; commissions of the peace,
115 ; number of, 115

Courts of Summary Jurisdiction, i. 3,
192.124 ; statutes authorising justices
to infliet penalties, 122 ; procedure
unprovided for, 123 ; writ of certio-
rari, 123 ; clause taking away writ of
certiorari, 128 ; Jervis's Aet (11 & 12
Yie. ¢. 48), 123, 220; divisions
holding spreial sessions, 124 jus-
tices empowered to try offendars
under fonrteen for simple larceny,
124 ; peit gessions, 124 ; summary
powers of magistrates in cases of
serions crime {Acts 1855, 1861, 1871},
124 ; expression “ Court of Summary
Jurisdiction,” 125 ; Sammeary Juris-
dietion Act, 1879, 125

Courts, the county, ii. 77-81

Cowper, Spencer, irial of, i. 419-422;
evidence of cxperts in, 420 ; judge's
conduct in, 421

Craftsman, trial of Francklin for libel
in publishing the, ii. 321

Crime defined,i. 1, 4

Crimen Erpilate Hereditatis,in Roman
law, i. 28

Crimen falsi, Roman law as to, i 20,
21; Anglo-Saxon law, 57, ii. 177
Glanville's  definition of, 173
Brueton's, 178

Crimes by omiasion, {i. 13 ; how pun-
ished by Draft Criminal Code, 113n.

TRINES, CLASSIFICATION AND DEFINI-
TION OF, ii. 187-186 ; how classified,
187 ; criminal law originally wholly
unwritten, 187 ; Glanville's state-
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mentz as te unwritten law, 187;
pearly all has now been reduced to
writing, 188 ; either in express nuts,
reported decisions, or statements of
text writers, 188; the two latter
anthorities as binding as statuiory
enactments, 188 ; relation of statute
law to common law in the definitions
of crimes, 188; criminal Tesponsi-
hilily depends on eommon law, 188 ;
the i{aw relating to principal and ac-
cessory & branch of common law, 189;
which also defines the degrees in the
commission of erimes, 189 ; nearly all
political offences statutory, 188;
offences relating to foreigners, 188 ;
and piracy, 190 ; abuses and obstrne-
tions of publie authority defined
both by common and statute law,
180 ; blasphemy and blasphemous
libel dealt with at common law, 100;
denying the truth of Christianity
wnd depraving the Prayer Book,
statutory offences, 190; nuisances
and aets of immorslity and inde-
cency punishable by both, 180 ; libel
elso dealt with by both, 140 ; the re-
mainder of the eriminal law statutory,
191; end nearly all in the five
Consolidation Acts of 1881, 191;
larceny, malicious injuries to pro-
perty, forgery, offences ageinst the
coinage and against the persen dealt
with under the Larceny Act, 191 ;
principal perts of criminal law gtill
unwritten, -182 ; criminal procedure
artly common and partly statute
aw, 192 : history of the distinetion
between felonies and misdemeanours,
192, 195 ; classification of crimes in
French law, 183 ; points in which
crimes differ from each other, 194 ;
classification not desirahble, 194 ; and
practically useless, 185
CEIMES AND THEIR PUNISEMENTS, ii.
75-93; crimes in general, 75 ; law in
general, 75; how law and morals
are related, 75, 76 ; difference hetween
the legal and popular conception of
crime, 76; the relation between
criminal law snd mowl good, 77 ;
Bentham's view of punishments, 79 ;
possible contlict between law and
morsls, 80, 85 ; law and morala co-
ineiding, 80, 81 ; revenge an elument
of punishment, 82 ; not wrong, 82 ;
nor irrational, 83 ; prevention of
crime by fear, 83 ; crime and the
doctrine of philosophical necessity,
84; legal and moral views of
political and religious offences, 85 ;
moral guilt of tremson, 85, 86;
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diacretion as to punishments, 87 ; in
cases of felony, 38 ; in vapital cases,
88, 8%; the Recorder's report, 88;
Jjudge should have power of discration
1n cases of capital punishment, 89
and #. ; remarks upon the inequality
of sentences, 9 ; the moral side of
punishment, 91 ; flogging as =
secondary punishment, 91; change
of public sentiment ss to erime and
punishment, 52; danger to public
safety from snch a change, 92, 83

Crimrs, PARTIES 170 THE COMMISSION
OF, AND IKCITEMEKNTS, ATTEMPTS,
A¥D CONSPIRACIES To CoMMIT, ii.
221-240 :—

ATTEMPTS, 1. 221 ; parties to
crimes, and their degrees of

guilt, 221; history of the law
83 1o attempta to commit erime,
2232 ; the first and earliest rule
—the will taken for the deed,
222 ; Coke's Teference to this
prineiple, 222 ; two cases he
refers to, 222n. ; this mle
allowed to fall into disuse, 223 ;
8 remarkable instanee of tha
result of this, 223; how at.
tempts were punisbed by the
Stgr Chamber, 223; Star’
Chamber decisions adopted by
Court of (Jueen’s Bench as part
of common law, 224; present
state of the law as to what
constitutes an attempt, 224,
attempts to commit impossible
crimes, 225 ; case illustrative of
this, 225».; French law es fo
attemnpts, 225, 226, and na.;
German Jaw, 225, 226, aud =y, ;
crimes impossibla to attempt
to commit, 227

CONSPIRACY resembles an attempt,
ii, 287; history of conspirucy
regarded as an inchoate offence,
297 ; different meaning of term
in early times, 227, 228 ; the
Artiewli super Charigs (28 Edw,
1, 1300), 228 ; and 33 Edw, 1,
1804, 228 ; Adrtieull  super
Chartee the origin of octions
for malicious prosecutiom, 228 ;
in early times conspirator liable
to ¢ the villain judgment,” 220
and %.; modern ﬁ?ﬁnition of
conspiracy, 228

PRINCIPAL® AND ACOESSORIES, il
235-240; the law es to princi-

ls, 280; French end German

aw as to principals, 230, 231;
Jaw as to sccessories, 231 ; origin
of the law as to, 931, 232;
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CRIMES, &c., confinutd— CriMINAL COURTY, condinued—

Blackstone on distinction be-
tween prineipal and accessory,
231, 282 ; accessories nfter the
fact, 288 ; no accessories in
treason, 234; rule as to acces-
sories in felony, 284 ; statutes
a8 to accessories, 235 ; modern
legislation as to, 235 ; pro-
pusals of the Criminal Code
Conumnissionars as to, 236, 237 ;
law as to offences formerly
connected ‘with—escape, rescue
from custody or prisen, and
receiving stolen goods, 237,
238 ; French luw Bs to acces-
gories or accomplices, 238, 239 ;
German law as to, 289, 240
Crimes, RELATION oF MADNEss To, i
124-186
Criminsl breach of trnst. See Breach
of trust, eriminal
Criminal cases removed to High Court,
by certiorari, i. 98 _
Critminal Code Commissioners, amend-
ments proposed by, in the jurisdietion
of courts, 1, 278,270 and as, ; in appeals
in eriminal cases, 313-318; in the
examination of the ameccusged, 445
in procedure, 508-516; abolition of
distinetion between filony and mis-
demeanour, 507, 508 ; change as to
lucal jurisdiction of courts, 50%;
power to justices to inquire without
charge, 509 ; Malicious Indictments
Act made genernl, 510 ; alierations as
to indietments, 511-514 ; alterations
as to venue, outlawry, snd trial,
515 ; appeal and examination of
risoners, 516 ; in the definition of
]h?igh treason, ii. 283, 284 ; in abet-
ment of suicides, iii. 107 ; in theft
“of animals, 183 ; in fraudualent
breaches of trust, 164-166 ; remarks
on pmposed changes by, 166-168
Criminal Courts, Extraordinery, i. 7,143
CrimrNal CoURTs, ORDINARY, i, 7, 75-
144 ; lst of, 75; summary of their
history, 76, 76 :—
Tak Earvy County CovRrs, i 77-
85 ; peculiar constitution of early
courts, 77; the County Court
the ‘‘Folkmeoot, or general as-
sembly of the people,” 77;
where judicial, financial, and
military business waa {ransacted,
77 ; functions of the sheriff in
connection with, 77 ; import-
ant represeniutive chameter of
the court, 78; suit between
Lanfrane and Odo, Earl of Kent,
78 ; account of a trial of a

common thief by, in the reigm
of Henry IL, 78.80; cou-
cwrrent jurisdiction of the king
in the, 81 ; how it lecame
obsolete, 82; Aasizes of Claren-
don and Northampton, and the
24th Article of Magna Chartu,
43 ; it was gradually superseded
by other courts, and became
ohsolete, B4

Qreex’s BENcE DIVISION OF THE
Hice CourT OF JUSTICE, i. 85-
97: thekingsof England the foun-
tain of justice, 86 ; description of
the Conguerer's ecourt in the
Suxon Chronicle, 86; Madox's
description of the Curia TRegis,
86, &7 ; social side of &
court, 6n, ; migratory charac-
ter of Curia Regis, 88; eHects
of this upen the suitors, 88 ; the
plea of Richard d'Anesty, 58-89 ;
Curia Regis und the Eecheguer,
90 ; they formed one institution,
90 ; lst of officers, 91; the
Chief Justiciar, #1; a criminal
as well as a civil court, 91;
instances of its criminal juris-
diction, B1, 92; circurstances
which led to the erigin of the
Couert of Cowuinon Plens, 92,
93 ; Court of FEachepuer be-
comes 1 separate coutt, 93 ; the
vame Curia Regis ceases to be
nsed after Magna Charta, 93;
the king supposed to be per- -
sonally present in the court, 83 ;
punishment for striking in West-
minster Hall, 93n. ; Hubert de
Burgh, the last Chief Justiciar,
u3; powers of the office too
great for a subject, 94 ; the
duties transferred to the Lord
Chief Justice of the King’s
Bench, the Lord -Chief Justice
of the Common Pleas, aud the
Lord Chief Baren of the Ex-
chequer, 94; the court now
ealled Qneen's Beneh Divigion,
94; and its chief justice, the
Lord Chief Justice of England,
94; pature of the jurisdietion
which it inherits, 85 ; its erimi-
nal jurisdiction, 98 ; distinetion
between trisls at Bar end at
Nisi Prius, 97

CoURTS oF ABSIZE, i, §7-111 ; an-
tiquity of their origin, 07 ; the
king ‘occasionally sat in them,
97 ; appointment of justices to
preside in thewm, 97; their
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CrasixaL Cornrs, condinmed —

powers, 97 ; origin of the term
‘! justices in eyre,” 99 ; conmmis-
sions under which the jndges
sat and sit, 99 ; Henry 11, first
systematises eyres, 99 ; history
of the origin of circuits, 100;
nature of the business intrusted
to  these courts, 161; how
eyres came to be changed to
the present assize courts, 101,
102 ; the Commons petition
against them, 108, 104 ; history
of the word Assize, aud of Com-
missions of Gasl Delivery, 103,
108 ; Comrmissions of Oyer and
Terminer, 106 ; first mention of,
106; and subsequent history,
107 ; petition against, 107 ;
private commissiens of Oyer
and Terminer, 109 ; special
comminasiona  disused, 110 ;
Commission of Trailbaston, 110,
111
COURTS OF QUARTER SERAIONS, L
111-116 ; origin and conatitution
of, connected with the office of
Justice of the Peace, 111, 112;
congervators of the pence, 112;
origin of justices of the peace,
112, 118; their number and
owers, 113 ; empowered to
old eourta four times a yeat,
113 ; henea Courts of {Jnarter
Sessions, 118; Quarter Sessions
for counties, 114 ; their eriminnl
and local jurisdiction, 114, 115;
local imits of their jurisdiction,
115
BororvoE QUARTER Sessions, I
118-121 ; charters of incorpora.
tion first granted to cities and
towns in the reign of Henry J.,
116 ; mayors aml aldermen made
magistrates ex officio, 116 ; and
anthorised to hold Courts of
Quarter Sessions, 116 ; this
eomtinned til! 1884, when their
constitution was changed by the
Munisipal Corporations Aet, 117;
courts of towns classified, 118 ;
arrangements as regards London,
118 ; the small towns not affected
by the act, 119 ; as regards the
178 towna affected by the act,
119-121 ; their jurisdiction same
as County Courts of Quarter
Sessions, 121

CoURT: OF BUMMARY JURISDIC.

rion, 1 122-126 ; history of
their origin aud jurisdiction,
122, 123; and of the gradual

o
on
-1

URMIKAL CoUnTs, onfinmed —

expansion of the present syatem,
123, 124 : modern statutes ex.
tending and increasing their
powers, 124, 125; their power
of inflicting punishnient limited,
125, 126

Covrrs OF THE FRAXKCHIRER, i,
128-135 ; originatud in the grant
of rights of jurisdiction to Janded
proprietors, 120 ; Bracton’s an-
ronnt of the courts in his time,
126, 127 ; commission of Bdwand
1. to inquire into their constitu-
tion and privileges, 127 ; the writ
of Quo Weorranie and the
Hundred Rolls, 128; Coke on
the Statute of Gloucester, 1282, ;
extracts from the Hundred Rolls
illustrating the history of the
conrts, 121-131 ; instance of the
spirit these loeal joriedictions
fostered, 181, 132; the court
leets sfill attached to several
manots & vestige of them, 132,
133 ; bistory of the conrts of
the Counties Palatine, 153, 184 ;
Coke on the County Palatine of
Lsa.!ﬁmastar. 184 ; their ebolition,
131

WeLsH CoURTS, 1. 138-144 ; origin
and history of, 138, 139 ; aceount
of the Statutum Wallie, 138,
189 ; division of the conniry
into districts called Lordships
Marchers, 140; origin and
powers of tha Lords Marchers,
140 ; Coke's account of their
Jjuriediction, 140, 141; Henry
VIIi’s statutes concerning the
lawa and divisions of the country,
142, 143 ; eourts held and justice
administered under these statutes
till 1830, when they were abol-
ished, 144

Criminal Courts procedure, i, 7

Criminal informations, 1, 264 ; preferred
i)%; Attorney or Solicitor-General or

ster of the Crown Office under the
orders of the Queen's Beneh Division,
204 ; history of criminal informations,
204 ; two accounts of their origin,
204 296 ; in use for 200 yeara snd
recognised Dy statutes, 296, 207 ;
their use, 206, 297

Criminal intention, case on the smbject
of, ii. 114a.

CRIMINAL JURISDICTION, LiviTs oF,
A8 170 TimE, PRRSON, AND PLACE—
?rﬁs OF STATE—EXTRADITION, ii.

1. TrMr, i, 1-9 ; no genernl law of
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CLININAL JURISDICTION, &c, ca- CRIMINAL JURISDICTION, &e., come
tintied— tinaed—

Pprescription in eriminal cases, 1;
maxim—'"* Nullum tempus oe-
currit regi,” 1 ; statutes limiting
time of prosccution in certain
cases, 2;1n treason, 2; blasphemots
writings and words, 2 } offences
ngainat the Riot Act, 2; illegsl
drilling, 2; the Game Laws, 2:
offences punishable on summary
conviction, 2 ; prosecutions for
offences in India, 2
11, Prrsows, il. 2-9; eriminal law
epplies to all, 2; with the ex-
ception of the sovereign, 8 ;
rivileges of ambassadors, 3.
lackstone's account of them, 5 .
how far criminal law extends to
aliens, 4, §; and prisoners of
war, 5, 6; cases showing the
limits of English jurisdietion,
5-7; liability of foreignera on
board English ships, 7, §
111, Prace, ii. $-80 ; where acrime
is committed, %; crimes com-
mitted partly in and Eartly out
of England, 1€, 11 ; the cuse of
Eeyn in command of the
Franconta, 10 ; opinions of ihe
judges in the case, 11; crimes
evmmitted on land in England,
12; snd out of England, 12;
how far crimes committed
abroad are recogmised as such

in England, 12; crimes com- .

mitted by Englishmen sbroad,
18; legislation a8 to crimes
cormmitted abroad, 14, 15 ; legis-
lation as to tremson committed
sbroad, 15; Foreign Enlistment
Act, 15; against the acta pro-
hibiting the slave trade,16 ; aud

pinst the Colonial Governora
Act, 16; Crimes commitied ol
220, 16 ¢t seq. ; from the earljest
time an admiral of the Enplish
gen, 16; jurisdiction of the
admiral, 16; procedure in the
admiral’s court, 17 ; Admiralty
jurisdietion to the time of Henry

II3., 18; in cases of piracy,
18; torture in the Admiraity
court, 19; legislation as to piracy,
20; ewly legislation as to
offences committed at sea, 20,
921; Admirelty juriediction given
to the Central Criminal Court,
21; to all Assize Courts, 21; to
Indian Courts, 21; and to
Colonial Courts, 21 ; offences at
sea—under the Consclidation

Acts of 1861, 22; under the
Merchant SBhipping Aets, 232,
23; four modes of punishing
erimes at pes, 24 ; local limits
of Adwiralty jurisdiction, 25;
admiral has jurisdiction over all
waters within the body of any
country, 26 ; and over all euch
waters in foreign countries, 25 ;
illugtrative cases, 25 ; persona
liable to this jurisdiction, 27 ;
pirates, 27 ; difficuliy of de-
ﬁning piracy, 27 ; latest autho-
ritative definition, 27; piracy
et common law, 27, 28 ; piracy
by statute, 28, 29; limitations
of the admiral's jurisdiciion, £9;
illustrated by tha case of R. v
Keyn, 2¢; summary of the
points discussed and the judg-
menta given, 29, 80 ; Territorial
Waters Act, 31; how inter-
national law is related to
English law, 31, 32 ; Lord Cole-
ridge on international law, 82 ;
snd Sir A. Cockburn,33, 34 ; the
author's remarks on the nature of
international law, 34 ¢f geg. ; two
sets of rules so called, 36 ; con-
current jurisdiction of nations,
86 ; an act of parlizment might
nverride international law, 36;
Grotiue and Selden on the
freedom of the sea, 28, 89;
history of the doctrine of the
three-mile litnit jurisdiction, 38;
Bynkershoek'srale, 89 ; extent of
agreement of jurists, 40, 41 ; in-
ference from such agreement,
42; foreign ebips in English
waters, 43; ex-territoriality,
43 ; Fugitive Slave Commission,
48n., 44n,; opiniona of the
Commissioners 43, 44 ; inter-
rational law as to fugitive slaves,
4446 ; how far a ship of war in
s Joreign harbour in exempt
{rom Jacal jurisdietion, 48 ; how
far subject to it, 47; sovercignty
of every State absolute within
ita own limits, 47 ; privilege of
man-of-war in foreign port, 48;
obligations arising from this, 49;
position of a glave tak'h]ﬁ refuge
on a ghip of war, 48 ; how the
right te remove a trespasser
from the place trespassed on
is Hmited, 51 ; how crimes com-
mitted on & ship in port are to
be treated, 52 ; R. . 'Iiley, 53
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CRIMINAL JURISDICTION, fw., &om«
tinued-—
M. Ortolan on ex-territoriality,
54 ; the respective rights and
duties of slave-owners and com-
raanding officers of ships of war,
55, h6; Foreign Jurisdiction
Aets, ii, 58-61 ; legislation by
Orders in Couneil, 58 ; Acts for
the protection of Pacific Ts-
landers, 58, 58; Orders as to
Turkish and Egyptian courts,
5%; to those of China and
Japan, 59 ; and to those of the
‘Western Pacific Islands, 59, 60
1V. AcTa o¥ STATE, ii. 61-65; de-
finition of an act of state, 61 ;
acta of state in time of war, 62 ;
in time of peace, 63 ; in time of
war ave not crimes within the law,
62 ; in time of lﬁeace a doubtful
question, 63 ; officers committing
such acts under orders are not
responsible to law, 82.64; il-
lustrated by the case Buron =«
Denman, 64; the doctrine of
acts of state applies only to
foreigners, 63 ; end not to British
subjects, 65
Y. ExTraDITioN, il 65-74; the
law of England on extradition is
of modern origin, 66; cases
ilustrative of the common law
as to, 68 ; the present law on the
gnbject contained in the Ex-
ition Acts of 1870 and 1873,
67 ; ubatract of the provisions of,
67 and n.; effects of the act,
68; exceptions to the act,
@8, 89; mesning of “ political
offence,” 70 ; criticisms on the
exceptions, 71; procedare for
extradition, 72, 73; the Fogitive
Offenders Act, 78
Criminal jurisdiction of ancient county
ocourts, 1. 82 .
Criminsl Jurisdiction of the Priv
Council. See Privy Council, Crim-
nal Jurisdiction of
Criminal Jurisdiction of Parliament.
See Parliament, Criminal Jurisdiction
of
Crimina) justice, summary of the his-
tory of the administration of, 1. .425-
427 originally snbstituted for private
war, 4325 ; trisl by jury, 426 ; Ster
Chamber on, 428; effect of civil wars
on, 426 ; effect of Revolution on, 426
427 ; effect of growth of physical
science on, 427 .
CriminaL Law, EarLy ENGLIBH, i
51-74

¢
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CRIMINAL Law, soME LEADING Poixts

¥ THE History oF, ii. 187-220;
Glanville’s account of criminal law,
179 ; reference te eriminal law in
Magna Charta, 183; amercenients
and fines (Henry I1. to Edward 1.},
198 ; Braston's account of, 199 ; his
definitions of crime, 200, 201; classi-
fication adopted by Roman and
English law, 201; adaptation of
Roman definitions, 202;: views of
Fleta, 202; and of Britton, 202 ; For-
tescue's De laudibus legoin Anglice,
202; criminal cases in the Year
boolks, 202 ; eriminel statutes, from
Edward I. to Henry VII., 203 ; effect
of the Reformation on eriminal law,
204 ; FitzHerbert's Grand Abridg-
mend, 203; Lambard’s Eirenarcha,
205 ; Dalton's Justiee, 205 ; account.
of Coke's Third Institute, 205, 206 ;
crimes in Coke's time, 206, 207 :
abolition of the Court of Star Cham-
ber, 208 ; growth of the jurisdiction
of King's Bench, 208 ; proposed re-
forms under the Commonweslth—of
courts, of procedure, benefit of
clergy, appeals, wager of battle,
208-210 ; law reform discontinued at
the Restoration, 211; Sir Matthew
Hale's Pleas of the Croion, 211, 212 ;
effect of the Revolution on eriminal
law, 212 ; Hale's definition of malica
aforethought, 213; Foster on the
development of criminal law, 218;
Blackstone's Commendaries, 214, 215;
his merits as a writer, 214 ; his mode
of exposition, 215 ; effect of Ben-
tham's writingw on, 218 ; Peel's Acts,
1826.1832, 216, 217 ; abolition of
benefit of clergy, 218; Offences againat
the Person Act, 1828, 217; Forgery
Act, 217 ; Coinage Aet, 217; Crimi-
nzl Law Cpmmissions epd Com-
missioners’ Reports, 217; Consoli-
dation Acts, 217; Criminal Cods
Bills, 1878, 1879, 218 ; summary of
the history of criminal law, 21%;
disuse of courts leet of mancra, 220 ;
disuse of sherifls tourns, 220 : abo-
lition and Tevival of ecclesiastical
courts, 220

Criminal law, sense attached to the

expression, 1. 1; description of, 2;

suhstantive, 7, 1. 197.220 ; in Lodia,

i. 8, iii. £83-346 ; in the colonies, i.
8 ; Ronman, %50 ; inflaence of Roman
oo FEnglish, 4%; Anglo-Saxon, 51

et seq.
Criminal procedure, Romaz, i. 11.50;

Anglo-Saxon, 69 ; English, 184-318;
French, 504-585
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Criminal procedure, general and com-
rative view of Lnglish and French,
i, 504-565 ; English courts, 505, 506 ;
English procedure litigious, 504 ;
i eriminal trials and civil sctions, 507;
amendments proposed by Criminal
Code Commissioners, 508-516 3 Code
& Fustruetion Criminelle, 517 ; French
erimingl eourts, 517-520; French
judges, 521; Fremeh and Eng-
fish courts and judges compared,
522.623 :  ministérs public, 52¢;
process  of dmstruetion, 534-534;
chammbre d accwsation, 536-538 1 acle
d'accusation, 533 ; trinl at a cowr
' asnise, H38.5665
CRIMINAL PROCEDTURE, HISTORY OF
TRE LAW oF, i. 154-31% :—

APPHEHEN5I0K OF OFFENDERS AXD
STrrRESSION oF OFFENCES, 1
164-216 ; early police, 184-185;
the Assize of Clarendon makes
regulations regarding, 185 ; pro-
visione of the Assize of Ayms as
to, 186; Bracton's account of
the hue and ery, 186, 187 ; pro-
vigions of the Statute of Win-
chester regarding criminals, 188 ;
the law of summary arrest in
cages of felony, 1589 ; institution
of justices of the peace, 160,
their power to issue warranis,
161 ; this power disputed for
centuries, 191 ; Hawkins on this

er, 181; Coke on, 191;
ale on, 191, 192 ; commeon law
of arrest, 193, 194 ; establishment
of local palice—parish and high
constables, 194 ; watchmen in
towns, 195 ; police at the end of
the 18th century, 196; eatab-
lishment of the metropolitan
R;:-]ice, 107 ; police under the
unicipal Corporations Act,198;
county police established, 108
powers of summary arreat given
to pelice under Tecent enact-
ments, 200 and .,

SUPPRESSION oF OFFENCES RY
MILITARY FoReE, 1. 201-216;sup-
preasion of riots, 200, 201; bearing
of the Statute of Treasons on, 201;
first definite atatute on riots,
17 Rich. 2, ¢. 8§, 201; other
eatly statntes, 202; Riot Act of
George 1., 203 and »., 204 ; the
Gordon tiote in 1780, 203 ; em-
ployment of the military in their
suppression, 208; Lord Chief
Justice Tioda] on the empley-
ment of the military in the
FBriztol riors, 204 ; questionable

1INDEX.

CLIMINAL PROCENURE, confinmed—
position of solilierain supjressing
riots, 204, 205 ; the military now
generally superseded by speciel
constebles, 208 ; acta empower-
ing justices to mominate special
constables, 206 and =,

Magrian Law, i 207-216; legal
meaning and effect of a procla-
mation of, 207; four different
senses of expression, 207, 208 ;

rovisione of the Petition of
ight as to, 208-210; Coke on
the legal eharaeter of the punish-
menta of, 210 ; statutory refer-
ences to, 210, 211; prisoners
taken by the military to be
handed over to the eivil powers,
212; Wolfe Tove's case, 212 ;
declaration of the Mutiny Acts
on the subject, 212 ; Sir David
Dundas on martial law in Ceylon,
213, 214 ; his view substantially
correct, 214 ; the author’s view
of martial law, 215, 216 the
responsibility of the military
well expressed in the case of
Wright . Fitzgerald, 215

PrErIMINARY INgrUIRY, 1. 216-
233 ; earliest instanees of, the
coroner’s inquiry, 217; the
Statute De (fficic Cormmatoris
{4 Edw. 1, st. 2, 1278) fully de-
fines the coroner's dnties, and
ia the Jaw to the present day,
217 ; depositions hefore cornner,
218 ; depositions before justices,
219 ; 8ir John Jervis's Act on,
220 ; comperison of, with the
statutes of Philip and Mary,
221 ; absence of torture in the,
222: which was never recog-
nised by the Jaw of England,
222 ; duties of justices under
the Stumarts, 223 ; cases of Tur-
ner, Coningsmark, amd Busby,
223.225 ; provisions as to treason
after 1688, 285 ; earlier practice,
226 ; modern practice as to
depositions, 227; Thurtell's
case, 227, 228 ; later practice,
229 histery of stipendiary
magistrates in, 228-230; Field-
ing's account of, 230; trading
justices, 231; the first Police
Act, 251 ; present position snd
mowers of stipendiary magis-
trates, 281, 2852 ; many magis-
trates still unpsid, 232

DiscHARGE, BAIL, Ok COMMITTAL,
i. 238-243; history of the law
of bail, 283 e sep. ; Glanvile
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CRIMIN AL PROCEDUERE, eonlinued—

on the right of bail, 233; Brac-
ton on, 284 ; the Btatute of
‘Westminster the First (3 Edw.
1, c. 12, 1275} the main founde-
tion of bail, 284; defines what
offences are bailable, 235 ; jus-
tices' powers to bail, 236, 237 ;
origin of depositions, 237 ; bail
under 8ir John Jervis's Act, 238 ;
offences for which justices may
hail, 238, 239 and ns ; other
statutes as to bail, 239; the
writ Dg homine roplegiondo, 240 ;
Hale on the distinction between
bail and mainprise, 240, 241 ; the
writ De odio ef atid, 241 ; these
writs now ohsolete, 242; the
writ of Habeas Corpus, 243

ACOUSATION BY A PRIVATE AGCUSER

-~APPEALS, 1. 244-250; history
of appeals, 244, 2456; Bracton
and Britton on, 245, 247 ; sub-
stance of the proceedinge in
appeal, 245, 246 ; Hawkins on,
247 ; principul points in the
history of, 247, 248 ; appeals of
murder, 248 ; last appeal of
murder, 248 ; the commeonest
and most important, appeal by
an epprover, 250 ; a1l appeals in
criminal cases wholly abolished
by §9 Geo. 3, ¢. 48, 251

ACOUSATIONS BY PUBLIC REFORT
~—ORDEALE—TRIAL BY JURT, i
250-272 ; provisions of the Assize
of Northampton on, 251 ; ordeals,
251, 252 ; fustances of, 252, 253 ;
last reference to the system of or-
deals, 2532, ; ordeals superseded
by the grand jury, 253 ; origin of
the, 2563 ; origin of the petty
jury, 264; trial by jury de-
veloped by the inquest, 254 ;
origin and history of inquests,
255 ; inquests introduced by the
Great Assize, 255; Glanville’s
description of the, 255, 256 ;
Bracton on juries, 267, 258;
Britton on, 258, 25%; the jury
witnesees in Bracton's time, 258 ;
agcount of & trial in the reign
of Henry III., 259 ; process by
which juries became judges
instead of witnesses, 260, 261 ;
an instance of early trial by jury
from the Fear-book, 30 and 31
Edw. 1 (1308), 261 ; inquest of
office, 262 ; Fortescue on juries,
263, 264; un instance which
throws some light on early trisl
by jury-—Halifax Gibbet Law,

VOL. IIL
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CRIMINAL PROCEDURE, confinued —

266 and 4« ; procedure at
Halifax, 266 ; last trisl at, 287-
269 ; remarks on the trial, 269 ;
another instance, Court of the
Liberty of the Savoy, 270; and
its procedure, 271, 272

LEcAL INCIDENTE OF Ao CRIMINAL

Trian, i 273-307; IxDIcT-
MEXTE, 273-294; origin and
history of indictments, 273-
275 ; they consist of three parts,
(1) Penue, 276 ; history, 276, 277 ;
inconveniences of the doctrine,
278 ; statutes as to, 279, 280 ;
(2) the Statement, 980 state-
ment of offences, 281, 282; (3
the Comclusion, 282 ; variances,
283 ; Baws in indietments, 283,
284 ; acts of 1828 and 1851 ay
to, 286; result of amending
acts, 286 ; indictments for mur-
der, 287 ; for perjury, 288 ; for
falee pretences, 289 ; indictments
must not be double, 288 ; pum-
ber of counts, 290; joinder of
counts, 291 ; proposed elteration
in the law ns to, 202 ; merits of
the old system, 292, 203 ; Mali-
cious Indictments Act, 208, 204 ;
CRIMINAL INFORMATIONS, 204-
207 ; the right to prefer, re.
stricted both as re offences
and persons, 204; may be pre.
ferred only for misdemeanours,
284 ; and only by the Attorney
or Solicitor General, or Master
of the Crown Office, 204 ; oTigin
and early history of, 204.286
later history of, 206 ; PrEAs,'297-
301 ; only four pless in bar, 297 -
of the ncensed “ putting himsel!
on the country,” 287, 208; o
refusing to plead and suffering
the peine forte ef dure, 208-201 ;
IMPAXKELLING THE JURY, 301-
303 ; the right of challenge, 201 :
Bracton on, 301; Britton on,
304, 302; the Crown's right to
challenge, 302, 303 ; a challenge
to the array possible, but un-
common, 203; THE HEaning,
308, 804 ; procesa of, 308, 504 ;
TEE VERDIOT, 304-307; una-
nimity of the jury, 304-806;
right to return a verdiet mceord-
ing to their coneciences, 506 ;
attaint, 306, 307; TeE Jrbe.
MENT, 307

PROCREDINGS BY WAY OF APPEAL,

i. 808-318 ; the record, 808, 509 ;
the writ of error in eriminsl
QO Q
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CRIMINAL PROCEDURE, condintted—
cases, 400, 810 ; motions for new
trials, 810, 811; nature of a
special verdiet, 811 ; snperseded
by the Court for Crown Cases
Heserved, 312 ; history of the
court, 311, $12; mo provision
for questioning the decision of &
jury i matters of fact, 312
gardon‘mg power of the Home
ecratary, 313 ; proposals of the
Criminal Code Cominizseion as to
appeals, 313-318
CRrIMIFAL RespoNsIpILITY, il 84-123 ;
1% Actus non facit renm nisl mena sit
rea,” 94; Coke the authority for
the maxim, 24n. ; explanstion and
definition of ** mens rea,” 95 ; mean-
ing of Tesponsibility, 96 ; conditions
of, 97; Age of, 97-9%; French and
German law as to age, 97 ; tha law
as to age doubtful at the end of
the 14th century, 95m. ; veluniary
actions, 99-110; intention, 101
compulsion, 101.103; will, 108,
104 ; law of England as to the effect
of compulsion, 105-107; by the
husband over the wife, 105; by
threats, 108 ; legal effects of neces-
gity, 108, 108 ; K. =. Btratton, 109 ;
dndention, 110, 111; distinguished
from motive, 110, 111; immediate
snd remote intention, 111, 112; as
an element of action, 112, 113 ; when
Fnowledge is an element of responsi-
bility, 114 ; knowledge of law, 114
of fact, 115 ; effect of mistake of fact
on responsibility, 115-117 ; malice,
118.121 ; meaning of the word in
reference to murder, libel, and ma-
licious mischief, 118; definition
of Freud, 121; snd of negligence,
122
CeMIKAL TRIALE T ENGUAND FROM
1554-1760, HisTory oF, 1. 318-425 :—
1554-1637, 324-857
1640-1860, 357-368
1880-1678, 369-383
1678-1683, 353-416
1688-1760, 416-425
Oriminal triels in 16th century, de-
seription of, by Bir T, Smith, i
347-348; compsred with modern
trials, 850 ; author's obaervations om,
855-357
CrIMINAL TRIsLS, DEscRIrTION OF
MobERN, i 428-456; il 871-527.
See TRIALS
Criminsl trials, sheriff's fanetions in, i

Criminslity, conditions of, positive and
negative, 1. 8

INDEX.

Crompton, Mr. Justice, on 2ong iracy,
iii. 219 ; on the power of judges to
declare new offences, 369

Cromwell tepeals penal laws an religion,
il 479

Cross-examination, by ecounsel, i, 424,
431-437 ; subjects to which it relates,
439, 438 ; to credit, 433 ; abuses to
which subject, 433, 434 ; necessity
of, 435 ; history of, 436, 437 ; when
answers cannot be contradicted, 437

Cross roads, custom of burying suicides
at, had no legal authority, . 106

Crown Cages Reserved, Courtfor, i. 311;
history of court, 311

Crown, pleas of the, L 8%

Cullender, Rose, trial of, for witcheraft,
1. 878-380

*« Culprit,” Blackstone's account of the
origin of the word, i. 297, PHELES

Curia Regis, i. §5-01; deseription of
by Madox, 86; social aspect of an
ancient eourt, 86 ; migratory charac-
ter of, 87 ; journeys in King John's
reign, 88 ; glea of Richard & Anesty,
88; divided inte Curia Regis and
Exchequer, 90; fines and amerce-
ments, 90; officers of Curia Regis,
91; Chief Justiciar, 91; criminal
trials in Curia Regis, 91 ; jurisdiction
of Queen’s Bencli Division inherited
from, 94 ; original jurisdiction in all
cagos, 04

Curling on poisening by strychnis, fil.
410 & seq.

Cuthill, trial of, for libel, ii. 361

D.

DAIGNAUD, tial of, for perjury, 1855,
iii. 511 ef seq.

Dalhousie, Lord, annexes the Punjab,
iii. 295

Dalton’s Justice, il. 205

Dammaree and cthers, the case of, for
rioting, ii. 270

Danby, Lord, trial of, i. 158n.

Daniel, Mr. iii. 410, 411 ef seg

Darogs, or native judge, iii. 287

David, brother of Llewellyn, tried for
treason against Edward L., i. 148

Death, punishment of. Ses Capital
Punishment.

Dechamps, trial of, for murder, 1880,
iil. 489 ef seq.

Decr-stealing, law as to, iii. 148

Defamation, Roman law as to, i 40,
41; FEnglish law of, ii. 857; how
unished in ecclesiastical conrts, 409;
ndian Penal Code on, iii. 318, 319
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Defance, character of, in England, i
451 ; relations between Bench and
Bar, 452, 453 ; history of, 453, 454

Definitions, Parlinmentary, ii, 72x.

Delusions, insane, See Insane Delusions,
snd MADNESS

Denman, Captain, action againat for
burning certain barracoons, ii, 64

Denman, Lord, on the law of blas.
phemous libel, ii. 474

Dennison, Dr. Btephen, case of, in
Court of High Commission, ii. 420

Deodands, the law as to, i, 77

Depardo, an alien, case of, il 5

Depositions, origin of, i, 237

Desfarges, Marie, acconnt of the mur-
der of, iii. ¢89-510

Despensers, trial of, for treason, 1521,
13286, ii. 245-247

Diebstahl, iii. 175%.

Director of Public Prosecutions, i. 501

Dissenters, laws against, i, 477, 478
et meg. ; the Pive-Mile Act, 451. See
2lso Noneonformity

Dockyards, burning, law as to, ii. 203

Doctor  Dubilantium, extract from
‘Jeremy Taylor's, on the theologicel
view of principal and accessory, il
232xn. :

Documents, theft of, i, 148

Domesday Book, how drawn up, i. 255

Dopellan, John, his trial for polsoning
his brother-inlaw, iii. 271-888;
medical evidence in the case, 381-
888 evidence of John Hunter, 888 ;
summing up of Buller, J., 388

Doubt, benefit of, i. 438

Dave, Willizam, hie trial for poisoning
his wifs, iii, 426-437 ; evidence as to
facts, 426-429; evidence as to in-
sanity of Dove, 420-483%; remarks,
484437

Draft Code of 1879, i, 7; provisions of,
on the jurisdictions of courts, 278,
279ns, ; suggestions for amendments
in criminal procedure, 508-516; on
anlawful homicide, iii, 80-88; on
insanity, 354; on compulsion, 364-
856 ; abolishes power to declare new
offences, 358, 359; omits certain
statutes, 862.384; remarkson, 365-367

Drake, Mr., {rial of, i. 1695,

Dreaming, influence of, on the mind,
H. 185

Drilling, unlawful, law as to, ii. 206

Drommond, Mr., murdered in mistake
for Sir Robert Peel, i 1563

Drunkenness, eg'ei:ta g:lt; L in erim.g;ul z;fts,
how e ed legally, ii. 165 ; how

ishegdagg ecclezinstical courts, 410

Duelling, Erglish law as to, iii. $9-102 ;

French Iaw, 102 ; German law, 103
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Dufin and Lloyd's trial for libel, il
363

Dupy, Amy, trial of, for witcheraft, 1.
378-380

Durham, county pa.latine of, i, 133

Dondas, Sir David, on martial law, i,
213

Dyer's report of the case of Devenport
v, Sympson, iii. 244, 245

Dying declarations,rule aato, i. 447,448;
rule as to proof of, 447x.; history of
rule, 447, 448 ; ruleinIndia, 448, 449

E.

Eapric, the laws of, i. 51 ef seq.

Earry ExcLisE CRIMINAL Law, i,
51-74

Esrly English crimes, i. 53-59; and
eriminal procedure, 59-74

Ecelesiastical: Courts, ii. 400 ; dimsolved
i:q éﬁw, 428 ; re-established in 1661,

Eeclesiastical criminal law before and
sfter Conquest, -ii. 386 ; charter of
William the Conqueror, 888 ; Magna
Charta, 399 ; circumspecle agatis, 399,
437 ; summary of histery, 437

Ecclesiastical eriminal procedure, ii.
401 ; inguisition, 401 ; accusation,
401 ; depupeiation, 401 ; present-
ment, 402; two clasaea of offences,
ii, 405-407 ; j»erjury. 408 ; breach of
faith, 408 ; defamation, 409 ; witch-
craft, 410°; incontinence, 411 ; adul-
tery, 411

Edgar, the laws of, 1. 51 #f seq.

Ednmand, the laws of, i. 51 ef seq.

Education Acts, oflences agsinmst, iii.
284

Edward the Confessor, laws of, i. 52n.;
On usury, ii. 196

Edward (the elder), the laws of, i. §1
&t seq.; on perjury, iii, 241

Edward 1., institntion of Welsh courta
by, i. 188

Edward and Guthrum, thelr laws
against heatheniem, ii, 488

Elasticity of commeon law, ii. 850-853

ElMon, Lord, his views on treseon In
ﬂ;g pelitical trials of 1794, ii. 2V5-
2

Elections, bribery at, iii. 252

Ellenhorouﬁh, Lord, his summing-up in
Perry and Lambert’s second trial for
likel, ii. 368 )

Ellis':ﬂ IMTociudiTn kto Dmm;iay. on
privileges of early kings, i. 87n.

Elphinstone, Mounytstuarg:, ii. 205

Elwas, 8ir Jervase, Lisutenant of the
Tower, trial of, i. 332

o002
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Ermibezzlement, English law as to, {if,
152 et #cg. ; French law, 172-175;
German law, 175

“ England, the good old laws of,” belief
in the existence of the, i. §58

Exstise AND FreExcH Crimival Pro-
CEDURE, GENERAL AND COMPARA-
TIvE VIEW oF, i. 504-576

EnoLtyH CriMixat Law, Earnry, i
51-74 ; crimes, 53-59 ; and criminal
procedure, 58-74

Englishry, definition of, end law as to,
ill. 30 ef seq. ; abolished, 40

Engrossing, or raising the price of corn,
in Roman law, 1. 25

Epigram on treason, ii. 241n.

Erle, Chief Justice, on international
law, ii. 53

Erle, Sir W., memorandum on econ-
spiracy, iif. 209, 218, 223; on the
power of judges to declare new
offerices, 359

Error writ, of, 1. 95, 308, 310

Erskine’s speech in defence of Lord
George Gordon, i. 453, il. 273; esti-
mate of him as an adwocate, i1, 64 ;
his speech in defence of Hadfield,
15In.; his views on the law of
treason in the political trials of 1794,
276, 276 ; his defence of Stockdale,
328 ; his defence of Shipley, Dean
of St. Asaph, 830; his altercation
with Mr, Justice Buller, 331, 332,
and ms.; moves for a new trfal in
the case, 383 ; his arpument, 533x. ;
Lord Campbell’s opinion cf it, 333n.;
the author's, 333, 834n.; the five
propositions of which it consisted, 334,
335 ; analysis of them, 835 ef s, ; Ers-
kine's peroration, 342n. ; his opinion
of Lord Mansfield’s treatment of him,
343 ; extract from his speech in Had-
field's ease on the mixing of insanity
and madness, iii. 434 and n.

EBacroquerie, iil. 174

Easex, Lord, the case of, in 1600, the
judges advise the House of Lords in,
i, 265, 266

Ethelred, the laws of, i. 51 el seq., iil.
241 ; laws of, against heathenism,
it. 438, iil, 25

FEvidence, discaesions a3 to, in Raleigh’s
casey i. 835-837; principles of, not

- understoed in the 17th ceniury, 399-
404 ; rules of, peculiar te criminal
cases, 437-440 ; presumption of inno-
cence, 437, 488 ; prisoner entitled to
benefit of doubt, 438, 435 ; rules of,
pecnliar to criminal proceedings, 439 ;
prisoner and wife incompatent, 438 ;
rules na to confeesions, 446; dying
declerations, 447 ; character, 449

INDEX.

Examination of prisoner unlawful—
history of rule, i. 489, 440; rule
advantageous to guilty, 441, 442;
jllustrations, 442-444 ; suggestions as
to, 445 ; proposal of Criminal Code
Commission as to, 445, 446

Exchequer, Court of, account of the
origin of, i. 90 et seq.

Excommunicatien greater and less, ii.
412 ; of the Wickliffites, 442, 443

Ex officio oath, nature of the, and its
unpopularity, 1. 338, 348, 440;
abolition of, ii. 220; explanstions
of the hatred with which it was
regarded, 413

Extredition Commission, ii. 72n.

Exiradition, ii. 65 ; effecta of the Ex-
tradition Aects, 67; extradition
crimes, 68 ; exceplions as to extrs-
dition, 69; political offenders not
liable to extradition, 69 ; mean-
of words *‘politieal offence,” 70;
nature of the procedure for extradi-
tion, 72; Fugitive Offenders Act,
74 ; nations with which extradition
treaties have been made, 74

Extortion, Roman law as to, i 22;
English law, iil, 149

Extraordinarie Crimina, i 12

Extraordinary Criminal Courts.
Criminal Courts, Extraordinary

Eyre, commissions of, i. 101, 106 ;
articles of general summons, 101;
criminal business, 101 ; king's local
Tights, 101 ; process upon finding in
Eyre, 102; financial importance of
Eyres, 102 ; disuse of Eyres, 108

Eyre, Justices in, i. 99, 186

See

F.

Fabia de Plagiariis, Lex, 1. 24

Faotors Aet, the, ineident which led
to, iii. 164 ; origin and provisions of,
155

False pretences, obtaining goods by,
Roman law as to, i. 21 ; English law,
iii. 160; legielation as to, 162;
Franch law as to, 172-175 ; German
law, 175

Falats, Lex Cornelia de, i. 21

Family offences in Ronian law, i 24

Faulconer, trial ander Commonweslth

for perjury, i. 368

Felimm, rt!i:e, case of, il 7

Felon resisting apprehensior may be
killed, i. 18

Felony and misdemeancur, classitica-
tion of crimes as, very amncient, ii.
192 ; suck a classification practically
useless, 194-196

Penwick, trial of, for murder, i, 389
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Ferrers, Lord, trial of, 1780, i, 448

Feudal households, fii. 237

Fielding, Beau, trial of, i. 418

Fielding on his position as & magistrate,
i, 250

Fighting in o church, 1. 53, 57

Fish, acte for protection of, iil, 282

Fisher's Digest, ii. 233n,

Fitzgerald, Mr., sheriff of Tipperary,
i 215

FitzHarris, trial of, i. 404

FitzHerbert's Grand Abridgment, ii,
205 ; on appeals, 248

FitzOsborne, William, Chief Justiciar,
i 91

Five-Mila Act, the, provisions of, ii,
481

Flambard, Chief Jusiiciar, i, 81

Fleet prison, cruelties in, i 484, 485

Fleta’s acconnt of criminal law, i
202 ; on treason, 244 ; on unnatural
erimes, 428, 440n.; on homicide, iii.
33 and #n.; on perjury, 242

Flogging, & Roman punishment, i. 28 ;
and an Anglo-Saxon, 57

Force, definition of, in the Indian Penal
Code, iii. 308n.

Foreign hostilities, interference in, iii.
257, 262 ; foreign service permitbed
till, 17th century. 257, 258 ; act of
James L. in 1605, 258 ; act of 1736,
258 ; Americans prevent enlistment
by foreigners in 1798, 258 ; acts of
Congress in 1794 and 1818, 259
Foreign Enlistment Actof 1819, 269 ;
debate upon it, 250, 260 ; Foreign
Eulistment Act of 1870, 260, 261 ;
case of the dlabama, 261, 262 ; of
the Alexandre, 262

Forelgn Jurisdiction Aets, ii, 58

Forest Courts, i. 135 ; forest defined,
185 ; eourts, 136 ; officers, verderers,
regarders, and foresters, 136 ; Lord
Chief Justice in Eyre of the forests,
186; court of attachment, 136;
court of swanimote, 186: couwrt of
justice seat, 136

Forest, Manwood's definition of a, i.
136

Forest laws, relation of, to game laws,
#i. 275

Forestalling and regrating, Roman law
as to, i 23, 23; English common
law, iii. 199; statuies moatly re-
pealed in 1772, 201 ; common law
still in force, 201 ; all laws against,
repealed in 1844, 201

Forestel, definition of, i, §6, 82

Forfeiture of property in consequance
of treasom and felony, i, 487, 488

Forged Act of Parliament, ii, 443, 444

Forgery Act, the, i, 191
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Forgery, Roman law as to, i, 20, 21 ;
ngeéﬂsh law, ifi. 178-189 ; forgery
of the Great Seal treasom, 278 ; for-
gery a misdemeanour at commen law,
178 ; statutes as to, 181 ; for ry
in the 18th century, 182; %E'st
Consolidation Act as to forgery,
183 ; abelition of capital punishment
for forgery, 183 ; Consolidation Act
of 1861 as to forgery, 184; docn-
ments not included in act of 1861,
184 ; proposals of Criminal Code
Commissioners as to forgery, 187 ;
French and German law as to forgery,
188

Forsyth’s Constitutional Lasw, 1. 207n,

Fortescue, sethor of the treatise De
laudibus legum Anglio, 1460-1461,
iif, 202 ; on trial by jury, 268

Fosa's Judges of England, i. 500n.

Foster, Bir Michael, estimate of him ag
& legal writer, ii. 213 ; has largely
contributed to the improvemeant of
criminal law, 219 ; on imagining the
king's death, 267 ; on Lord Preston’s
case, 268; on homicide, iil, 73 ; on
malice aforethonght, 74 ; onuninten-
tional felonious killing, 74, 75; on
jlastg%able and excusable homicide,
76,

Foster’s Discourse on High Treason, on
the privileges of ambassadors, if. 4 ;
on incitement to eommit treason,
280n. ; on the case of Lady Lisle,
234 ; on socesrories in treason, 285

Foujdaree Adsulut, or native criminal
court in India, iii. 286

Fox's Libel Aet, ii, 343

Foxe'n dets and Monuments, on un-
natural erimes, ii. 480%. : on heresy,
440n. ; on the Wickliffites, 442 &
seq. ; on Swinderly’s case, 445 ; on
Sawtre'y case, 445, 446 and a5 o
Hun's case, 452, 453 and na,

Franee, Code & Instruction Crimanaile
in, 1. 7 ; provisionsof, compared with
English criminal law, 517 et seg.

Franconia, case of the, ii, 10, 20-42

Franchises, Courts of the, i. 67

Freancis, trial of, ii, 290

Frencklin, trial of, ii. 321

Frank pledge, views of, i 65, 188
Statute for Yiew of, 189

Fraud, definition of, in cririnal law,
i 121, iii, 124

Frauds, commercial, iii, 228

Fraudnlent Bankruptcy. See Bankrupts

Fraudulent Debtors Act, ifi, 229, 231

Fraudulent Directors, ifi, 233

Frandnlent Trustess Act, 1857, iii.
158 ; re-emacted in Larceny Act,
1861, iii. 157
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Free companies, Froissart's account of,
iii. 257 and n.

¢t Free monsrchy,” real meaning of the
phrase, i, 42a.

Freiheit newspaper, trial for a libel
published in the, il. 362n,

French courts. See Cowrs d’ dppel, Cours
& Aseize, Tritunauc Correctionneds,
Juges de Paiz

French eriminal courts, i, 617-520

French criminal procedure, secount of,
i. 504-585; classification of crimes
in French, ii. 183

French and English courts and judges
compared, 1. 517 #f seg.

French judges, i. 520, 521

FRENCH AND ENgLIsH CRIMINAL PRO-
CEDURE, GEXERAL AND COMPARA-
TIVE VIEW OF, i. §04-576

FREXCH Law ON—

Accessories or accomplices, il 238,
259

Age7of criminal respomeibility, ii
9

Attempts to commit crimes, ii
125, 226 and ns,
Podil injuries, iii, 119
Breach of trust, iii, 172.175
Coining, iii. 179
Compulsion, iii, 354
Drels, i, 102, 103
False pratences, i, 172-176
Forgery, iii. 187
Fraudulent bankruptey, iii, 232
Homicide, iii. §8-87
Infanticide, iii. 95
Libel, or prese offences, ii. 887.303
Madness, iil. 854
Malicious injuries to property, iii.
191
Mourder, iii. 93, 94, 97
Parricide, iti. 95, 97
Poisoning, i. 16a., iii. 96, 96
Political offences, 1i. 28%
Prineipals in criminal acts, ii. 230,
231
Rebellion, ii. 389
Suicide, iil 105, 106
Theft, iii. 169-178
Treason and crimes skin te, il
285-289
Wounding, ii. 119
Froissart's account of free companiea,
ifi. €57 and n.
Frost, triel of, ii. 364
Froude, Mr., i. 78; on heresy, ii.

461

Puller, Nicholas, a barrister, case of,
in the court of High Commission,
i, 418%.

Fuller (Church History) on Legate’s case
for heresy, ii. 462, 463 and ns.

INDEX.

Furti Adversws Nauwtlas, Coupones,
Stobularios, in Roman law, 1. 38
Furtum, or theft, the crime of, in
Roman law, i, 30-37
Fynch, Lord Keeper, trial of, i
158n.

G.

GamE Laws, iii. 275-282 ; forest laws,

975 ; Assize of Woodstock, 276 ;
Statute of Westminster the First,
276 ; how far game laws derived from
forest laws, 277 ; act of Richard IL.,
277 ; acts of Hemnry V11, Henry
VIII., and Elizabeth, 278 ; acts of
James 1., 272 ; property qualifiea-
tion, 278, 279 ; acts of the 13th cen-
tury, 280; act of George 1V., 280;
act of William IV., 281 ; summary
of history, 281 ; remarka on existing
law, 282 ; actz for the protection of
fish, ses fowl, and other hirds, 282
Gaol Delivery, Commission of, i. 105
Gardiner’'s Fall of the Monarchy, 1.
30,
Gas stokers, strike by, iii. 225
(Gavan, trial of, i, 389.
(Faveston, trial of, ii. 245
(ayet, Jeanne and Pierrette, account of
the violation and murder of, ii. 489-
510
Gerberge, Sir John, trinl of, for treason,
ii. 246, 247
Germands of Tacitus, quotation from,
on burying alive, it. 429,
GErman Law oN—
Accessories or accomplices, ii, 239,
240
Age of eriminal responsibility, H. 97
Aftempts to commit crimes, il,
225, 226 and ».
Bodily injuries, iii. 119
Coining, 1ii. 180
Dmels, iil. 103, 104
Embezzlement, ili. 175
Felse pretences, iii, 175
Forgery, iii. 187
Homicide, iii. 97-0¢
Tnsults, it 293, $04
Libel, or press offences, ii. 392-394
Maliuiiuus injuries to property, i.
19
Murder, iii. 97, 98
Poizsoning, iii. 98
Political offences, ii. 365
Principals in ¢riminsl acts, ii. 231
Snicide, iii. 106
Theft, iii, 175
Tresson, and crimes akin to, il
286-288
Wounding, iii. 120
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Gibbeting, 1. 477

Gilbert, on the Law of Evidence, states
the rale az to confessions in eriminal
cases, 1. 447

Giles, trinl of, for attempt to murder
Arnold, i. 398

Glanville, on unwritten law, ii. 187 ;
uses the word ' folonia,” 192; his
gecount of criminal law, 197 ; onthe
law of tremson, 243 1 on trinl by the
Great Assize, 255 ; on homicide, iii.
28 ; on theft, 120, 130 ; on coining,
177 ; on forgery, 177 ; on usury,
186, 187

Glanville, Ranulf de, Chief Justiciar, i.

91

Gloucester, Duke of, trial of, i, 153

Gloucester, the Statute of, 1278, on
mourdrayn, i, 86

Godfrey, Sir Edmundbury, trials for the
murder of, i. 386 et seq.; remarks on,
893, 864

* Gand old laws of England,” belief in
the existence of the, i. 350

Goodwin's Commonwenith, i, 464n.

QGordon, Lord George, trial of,ii.272-274

Gordon riots, 1780, i. 203; question
discussed as to whether they
emounted to treason, il 272.274;
Erskine's speech in defsnce of Lord
George, 273 ; Lord Mansfield's sum-
ming-up in the case, 274 ;. author’s
eptimate of, 274

Goudet, John, trial of, i. 159a.

Grand j of Middlezex, i. 96
Gray, trial of, ii. 366

Greet Agsize, described by Glanville, i.
265

Green, trial of, i. 388-380

(reen, the historian, on Sawtre's case,
i, 44bn.

Griesinger, Dr., extracts from his
Mental Pathology and Therapeutics,
ii. 133 ; on mental discase, 154 ; on
the emotions, 135 ; on melancholia,
136 ; on delusions, 186 ; on forms of
madness, 137 ; on mania, 159,141 ; on
monom?.nia, 142; on de::llentia, 1458 ;
on paralysis, 143 ; on epilepsy, 144

Gumei;r, M?; Russell, i 361: up 1}5"”’ in-
troduces Homicide Law Amendment
Bill into Parliement, iii. 18=. ; his
act for making co-owners indictable
for theft, 159

Gurney, Sir R., trial of, 1642, i. 159z.

Guthrum, his laws against heathenism,
i. 438

H.

Hargpas Corrus, writ of, i, 243
Habitual Criminals Act, the, i, 125n.
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Hadfield, the Iumatie who fired at
George I11., statement of the delu-
sion under which he laboured, ii.
150

Heeretico comburendo, writ De, it. 488

Hsle, on the difference between bail
and mainprise, i. 240 ; his charge to
the jury in the trinl of the Suffalk
mtcga.s, 380; on discharging the
jury in eriminal cases, 895x.; om

nefit of olergy, 464-486; critival
eatimate of his Plsas of the Croon,
ii. 211, 212 ; has largely contributed
to the improvement of criminal law,
219 ; on aceessories in treasou, 233
on treason in the reign of Richard II.,
251-268 ; om the effect of the Wars of
the Roses, 254; on levying war
ugaingt the KRing, 268, 270; on
heresy, 441, 461 ; on killing by ob-
seure causes, iii. 5; ¢n homicide,
€0-63 ; on provocation, 63; on im-
plied malice and missdventure, €4 ;
on killing per {nforfunium, 64 ; on
justifiable and excusable homieide,
85 ; on the irregular execution of
Jjustice, 88 ; criticiam of his views,
67; on duelling, 101 sod #.; on
theft, 141

Hale, Archdeascon {Precedents in
Criminal Causes), on the procedure
of ecclesisstical courts, ii. 401 ef
a¢q. ; o perjury, iii, 248

Hales, Mr. Justice, on theft of precions
stones, i, 143

Halifax Gibbet Law, report of the last
case of, i 265-270; account of a
tract a0 called, 2856n.; extract from,
on t¥ial by jury, 265

Halifax, Lord, trial of, i. 159n.

Hall, Virtue, her connection with Can-
ning's case, i. 428

Hallatn's Middls Ages and Constifu-
tional History, 1. 166n. ; on the trial
of the Earl of gsliaﬂ'ord, 363 on

jury in the middle ages, iif. 244

Hzﬂi?l]gg, Mr., his Hagmy of the
Quarter Sesstons from Elizabeth io
Anne, extract from, i. 467 ; on the
veloe of a sheep innfames I.'s time,
489n,

Hamilton, his speech in defence. of
Zenger, ii, 323x.

Hamsocna, definition of, i. 546, 82

Hareourt, a Jesuit, trial of, 1, 389

Hardy, 8ir Thomas, extract from his
Epimem of King Jehn's reign, i.
88

Hardy, trial of, for treason, 1704, ii.
276

Hare-stealing, law as to, iii. 148

Hastings, Mr., trial of, 1642, i. 155=.
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Hastings, Warren, impeschment of, i
180 ; revives native institaticns in
India, ifi. 287

Hathaway, trial of, 1. 418

Hatsell, Baron, his indifference as
judge on Spencer Cowper’s trial, i- 421

Hawkins, s Buckinghamshire clergy-
man, trial of, for theft, i, 377

Hawkins (Plens of the Crown), on
striking in Westminater Hall, i
95n. ; on tha power of justices to issue
warrants, 191 ; on appeals, 247

Hawkins, trial of, 1, 877

Hawkins, stabbed by Birchet, iii. 109
and «.

" Health and safety, public, summary of
offences relating to, ifi. 265, 266

Heath, Mr. Justice,on extradition, ii. 66

Heathenism, Auglo-Saxon law as to,
i. 54; Early English laws against,
ii, 438, 489

Hedays, the, or guide to Mchammedan
law, iii. 292, 293

Hélie, M., his acconnt of prosés-verbau,
i. 526 ; of a dénonciation, 528 ; on
the taking of depositions, 531; on
the interrogation of the accused, 532,
542 ; on the principles on which it
shouid proceed, 533 ; on lacts d'accu-
gation, 037 ; on the power of the
president of the Cotr &’ dssises, 5ao ;
on the examination of witnesses,
545 ; on the power of the Procureur-
Géndral, 530 ; and the counsel for
the defemee, 551 ; on the duties of
the jury, 554-558 ; on crimes against
Hfe (I'attenial conire la vie), 1i. 287,
288 ; on homicide, iii. 90n.; on
sujeide, 106; his summary of the
French law of theft, 168-171

Hendley, the viear of Islington, trial
of, 1, 81¢

Henry I1., case of theft nnder, i. 78-80

Herapath, Mr., on poisoning by strych-
nia, iii. 417 &t seq.

Herbart, 8ir E., trial of, 1842, i, 150%.

Harbert of Cherbury, Lord, his account
of an sseault on his father, iii. I11;
and of his own exploits, 111 and n.

Heresy, history of the law as to, ii,
438, 439 ; an ordinary ecclesiastical
offence till the end of 141h century,
440 ; canon law as to, stated by
Lyndwaod, 441 ; law as to heresy in

jekliff 'a time, 442 ; forged statute
as to heresy, 443 ; Bwinderly's case,
445 ; Bawtrs's case, 445; writ De
heeretico comburendo, 447 ; statutes of
Henry IV. and Henry V., 447;
prosecutions under these stetutes,
1400-1533, 449-451; changss intro-
duced in the law af the Reforma-

INDEX.,

tion, 453-455; definition of heresy
in 1538, 455 ; Act of the Six Articles,
1589, 456; prosecutions under it,
457 ; repeal of Henry V1IL's zcts by
Edward VI., 459; exzecutions for
heresy under Edward VI, 450 ; re-
vival of old statutes by Mary, and
executions under them, 460 ; execu-
tions under Elizabeth, 461 ; under
James 1., 462 ; legislation under the
Commonwealth as to certain heresies,
484 ; ease of Naylor, 486 ; attempted
legislation under Charles II., 487 ;
case of Hobbes, 467 ; writ De heretico
vomburendo repealed, 468 ; act of
William 1II. 28 to denying the truth
of Christianity, 489; blasphemy
and blasphemons libel treated as
oflences at common law, 471-473;
modern ¢ases on, 478 ; Pooley’s case,
475, whather the crime lies in the
matter or the manner, 475

Heretical opinions, instanees of, ii. 405

Hertford, Marguis, trial of, i. 159=.

High Commission, Court of, ii. 413 ;
comimission of 1559, 414 ; stending
commission of 1583, 414 ; conflict be-
tween High Commission and judges
of lay courts, 417 ; Cawdrey's case,
417 ; legality of decision in, dented
by Coke, 412 ; Coke’s conflict with
the, 410; titioned ainst in
1610, 420 ; illustrations of its pro-
cedure, 420 : case of Dr. Dennison,
420 ; case of Dr. Holmes, 421 ; cases
of immoreality, 422, 423 ; purgation,
424 : emses relating to ecclesiastical
conformity, 424 ; courtorders appre-
hension of offenders, 427 ; dissolved
in 1840, 428 ’

High Court of Justice under the Com-
monwealth, 1. 358 ; its procedure,
868 ; trial before it, 360

High Justiciar, Hugh de Burgh the

t, 1. 93

High Steward, criminal jurisdiction of,
1. 145

High Treason. See Treason, High

Highway Acts, i, 265

"Hill, trial of, for the murder of Godfrey,

1. 388, 380
History of lew, diffienity of writing a,

i 48

Hobbes, threatened with prosecution
for heresy, 467

Hollis, Sir John, trial of, 1. 338

Holmes, Dr., case of, in Court of High
Commission, ii. 421

Holt, Lord Chief Justice, his definition
of malice aforsthought, ii, 213 ; his
charge to the jury in Tutchin's case,
818 ; in Plummer’s case, as o acts
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done with 2 felonicus Intention, iii. 88;
in Mawgridge's case, on malice afore-
thought, 69, 70 ; on provecation, 71
Home Secretary, powers of, 1. 3138
HoMioipe, Roman law as to, i, 18 &
seg. ; Apglo-Saxon law, 54, b5 ef seq. ;
English law, iil. 2.107; what con-
stitutes homicide in English law, 2 ;
who is 2 human being for purposes of
definition, 2; what amounts to a
killing, 2; killing & child in act of
birth, 3 ; legal definition of killing,
3; old form of indictment for, 4 ;
killing by obscure morta! injury, 5 ;
Hale on this point, 5 ; by concurrent
causes, 6, 7; efter intervention of
independent causes, 7; by remote
causes, 8, 9 : by false testi.mony, g,
by omission generally, 9 ; by omission
to discharge legal duty, 10; negli-
gence, 10; duties tending to pre-
servation  of life, 11 ; culpable
negligence, 11; examples of Justi-
finble homicide, 11-1%J :  excusable
homicide, 15; accidental killing,
18; unlawful aet in relation to
homicide, 16; consent, 16; dis.
tinction between murder and man-
slaughter, 17, 18, 21; tabular view
of homicide, 19 ; analysis of, 19, 20;
meaning of malice aforethought, 22;
history of the law of homicide, 28 ;
the Romen end early English law of,
23-25; law of William the Con-
queror, 28, 27 ; Leges Henrict Primi,
26, 34 ; murder afier the cnnc}uest,
28; Glanville on “ murdrom,” 28 ;
Bracton on homicide, 28-84 ; his
apelygis of the offence, 26 ; Britton
on, 83 ; distinetion between homicide
and petty treason, 34, 35; Statute
of Marlbiidge, 36 ; Statute of Gloun-
cester, 36, 37 ; the writ D¢ odio et
atid, 37 ; the malefactoribus tn pareis
statute, 37 ; anpcient law as to mis.
adventure, 88 ; cases of misadventure
in the Year-books, 88, 39 ; petitions
as to pardons in cases of homicide,
38 ; statute ae to, 39; abolition of
Englishry, 89-41; homicide by mis-
adventure forfeiture, 40 ; when the
Lrase “ malice aforathought™ was
rst infroduced, 41; when first recog-
nised by statute, 41; homicide s
defendendo, 41 ; pardons in cases of
homicide and murder, 42, 43 ; mur-
der excluded from benefit of clergy,
44 ; murder by polscning treason,
44.46; when murder and map-
slaughter were finally distingmished,
48 ; Staundforde’s account of homi-
cide, 46, 47 ; Statute of Stabbing,

569

47, 48; Tambard's account rof
homicide, 47; his analysis of it,
4%; his theory of maliee afore-
thought, 50, 51; Coke's account of
homicide, 52; his analysis of the
offence, 52, 53; his doctrine, 54 ;
Coke's theory of expresa and implied
malice aforethought, 54-56 ; and that
killing by an unlawful act is murder,
57 ; examination of his suthorities,
58 ; his views on provoeation, 58,
§9; Hale on homicide, 60; his
analysis, 61; hiz views as to man-
slaughter, 82 ; as to provocation, 63 ;
and killing by misadventure, 64, 65 ;
on justifiable and excusable homicide,
65 ; om irregular execution of justice,
66 ; his views criticised, 67 ; cases
o murder between Hale and Foster,
68; R. v Plummer, 88, 69; R. v
Mawgridge, 69, 70,; Holt’'s defi-
nition of malice aforethought, 70,
71; R. % Oneby, 72; Foster's
account of homicide, 73 ; his defini-
tion of malice aforethought, 74; on
accidental or unintentional kil]in%
74, 75; on justifiable ot excusable
homicide, 76 ; the law of deodands,
77 ; now abolished, 80; Blackstone
on homicide, 78 ; proposals of the
Criminal Code Commissioners as to
homicide, 79-82 ; proposed and exist-
ing law compared, 83; observations
on Propoeed alterations, 82-84; die-
eretion in punishment of murder, 84 ;
degrees o}" guilt in murder, 85:
discretion should be given to jndges,
86, 87 : effects of provocation in
cases of murder, 87 ; French law as
to homicide, 87 ef eq. ; examination
of the Code Pénzl on homieide, 88-
90 ; meurtre, 88 el seq. ; assaszinal,
88 ; French and English definitions
of homicide, 90-92; parricide, 94 ;
infanticide, 95; poisoning, 95, 96;
Frenck and Enﬁhsh law a8 to pro-
vopation, 97 ; (erman law, 27-99;
definition of homicide in Indian
Penal Code, 313-318
Dusiling, 1ii. 99-104 ; early law as
to, 100 ; a duel which did not
end in death was only & mis-
demeanour, 100 ; when it ended
fatally it wes either murder or
manslanghter, 100; case of
Walters, 100; Coke and Hale
treat duels as ordinary murders,
101 #nd n.; seconds in duels
guilty of murder, 101; case of
R. v, Cuddy, 102 ; French law
ag to, 102, 103 ; German law,
103, 104
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HoMICIDE, ¢ontinued—
Swicide, 1ii, 104-107 ; regarded as
murder by the law of England,
104 ; aiders and abettors slso
guilty of murder, 104; hew
punished in Practon’s time, 105
and ».; no legal authority for
practice of burying suicides =t
cross raads, 106 ; present law as
to burial of suicides, 105 ; French
law as to, 105, 104; German
law as to, 106 ; proposal of
the Draft Penal Code as to, 107 ;
abetment of suicide may be as
st a morsl offence as the
abetment of murder, 107 ; popu-
lar feeling as to suicide, 107
Homine replegiando, writ De, 1. 240
Horton, Mrs., marriage of, ii. 281
Housebreaking, Roman law as to, i. 28 ;
Anglo-8azon law, 38 ; English law,
iif, 160
Howard, Catherine, marriage of, ii
286n., 259
Howard, John {Stale of the Prisons in
En{lland and Wales), on the assize at
Hull, i. 279n.; efforts of, to improve
prisons, 485-487
Hubert de Burgh, last Chicf or High
Justiciar, 1. 91-93
Hud, in Mchammedan law, il 292
Hudson's Treaiise on the Jourt of Star
Chamber, ii. 167n., 176 ; extract from,
on & corrupt jury, 177 ; on the import-
ance of the Court of Star Chamber,
178, 179; on attempts to commit
crimes, and how the Star Chamber
dealt with the matter, ii. 228, 224 ;
on libels, 305-307 ; on forgery, iii.
81 ; on perjury, 246-248
Hue and cry, L 187
Hugp, case of, i. 261, 304
Hulet, trial of, 1. 871
Humble Petition snd Advies, provisions
of, as to religion, ii. 480
Huwe (Commeniaries) on criminal
trials in Scotland, 1. 85
Huondred Rolls, the, i. 128 ; how drawn
up, 255
Hundreds, the, i.
growth of, 152
Hun's case for heresy, ii. 452, 453
Hunter, Dr., John, iii. 883 & scq.
Hurt, defivition of, in Indian Penal
Code, iil. 816
Hushand and wife incompetent wit-
nesses against each other, i 439,
440 ; history of the rule, 439, 440
Hutehinson's Essay on Witchergft, on
33 Hen. 8, c. 8, ii. 431 ; on various
trials for, 432, 433n. & seg.

85 ; courts of, 87 ;

INDEX.

1.

1460, as an accessory before the fact,
i B
“ Ima.iining the king’s death,” history
of the Jegal definition of the phrase,
ii, 266 ef seq.
Imam Mohammed, iii. 285, 292
Immorality as an ecclesiastical offence,
ii. 411, 412
Impannelling the Jury. See Jury, lm-
pannelling the
Impeachments, i. 146 ; early impeach
mepts, 146 ; impeachments under
Edward III., 148; case of Alice
Pervers, 150 ; appeals under Richard
11., 151 ; case of Richard J1.’s Min-
isters, 152 ; second set of appeals
under Richard II., 158 ; appeals
under Henry IV., 154 ; appeals in
Tarliament abolished, 155 ; establish-
ment of principles as to impeach-
ments, 156; impeachments sas-
pended for 162 years, 157 ; Tevised
under James 1., 158 ; subsequent to
James L., 159; impeachment of
Hastings, 160
IMPEACEMENTS,
TRIALS
Amndel, Farl of, for treason against
Richard IT,, 1. 153
Bacon, Lord, fer taking bribes, 1621,
i, 159a.
Bagot, for treason, 1400, i. 158
Barkly, 8ir R., for treasom, 1640,
i. 159%,
Berkeley, Sir Thomas, for murder of
Edward II., L 147
Blair, 8ir A, 1888, 1. 150n.
Bolingbroke, Lord, for trezson, 1715,
168n.
Brember, Sir Nicholas, for treason
against Richard 11., i. 152
Bristo], Earl of, 1628, 1. 156n.
Proccas, Mr., 1642, i. 150n,
Buckingham, Duke of, 1626, i
159x.
Byron, Lord, for murder, 1. 448
Castlemaine, Lord, 1680, i 361
Charles 1., 1649, i. 384
Clarendon, 1667, 1. 159n.
Coseny, Dr., for treason, 1642,1.158n.
Danby, Lord, 1678, 1. 159a.
David, brother of Llewellyn, for
treason, i. 148
Dering, Sir E., 1642, i, 159a.
Derwentwater, Lord, 1715, i. 159a.
Deepensers, for treason, 1821, 1826,
#, 245247
Drake, Mr., 1861, i. 159a.
Ferrers, Lord, for murder, 1780,
i 448

LisT oF. See also
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IMPEACEMENTS, condinued—

FitzHarris, for treason, 1681, i
150n,, 404
Fynch, Lord Keeper, 1640, i. 159n.
Gaveston, for treason, 1811, if. 245
Gloucester, Duke of, for treason,
1.1 153
Gordon, Lord George, for treasom,
1780, i, 272-274
Goudet, John, 1898, i. 156n.
Gurney, 8ir R., 1642, 1. 159a.
Halifax, Lond, 1701, 1. 15%n.
Hastings, Mr., 1642, i. 159n.
Hastings, Warren, 1737, 1. 159n., 160
Herbert, Sir E., 1642, i, 158x.
Hertford, Marquis of, 1642, i, 159n.
Lancaster, Thomas of, for treascno,
1822, i1, 245 :
Laund, Archhishop, 1642, i. 159n.
Leeds, Duke of, 1895, 1. 1594.
Lovat, Lord, 1746, i. 140n,
Macclesfield, Lord, 1724, i. 158w, ;
for bribery, 1725, iii. 252
Melville, Lord, 1865, 1. 158n.
Middlesex, Farl of, 1625, i, 158x.
Middlesex, Earl of, for bribery, 1725,
iii, 252
Mitchell, Rir F., 1621, i, 1592,
Mohun, Lord, for murderous duels,
i, 418 and ».
Mompesson, Sir Giles, 1821, i, 159n.
Mordannt, Lord, 1646, i. 159n.
Mtal;t;mer, for treasop, 1331, ii. 246,

Norfolk, Duke of, for high treason,
1571, 1. $20, 331
Northempton, John de, for libel,
1845, ii. 502
(YNeale, Daniel, 16842, i. 1585,
Ormond, Duke of, 1715, i, 159x.
Oxford, Lord, 1715, 1. 159x.
Penn, Sir W., 1668, i. 159%.
Portland, Lord, 1701, i. 159a.
Peterborough, Earl of, 1689, i, 15%x.
Ratcliffe, Bir G., 1641, i. 1694.
Ravenswortl, Adam de, for Iibel,
1387, ii. 802
Sacheverell, Dr,, 1709, i, 158n.
Salisbury, Lord, 1689, i. 159n.
Scroggs, Sir W., 1680, 1. 150a.
Seymonr, Edward, 1850, i, 159,
Semers, Lord, 1701, 1. 159n.
Spenser, Mr., 1842, i, 159n.
Stafford, Lord, for participation in
Popish Plot, i. 159%., 392, 403a.
Stanlay, Lord, for not sending troops
to Battle of Bloreheath, 1459, 1, 157
Strafford, Earl of, for high treason,
1640, i, 159n., B60-364
Strafford, Eazrl of, 1715, i, 159,
Strange, Lord, 1642, i. 1594,
Strede, Mr., 1842, i, 159n.

IMPEACEMENTS, eontinucd—

Saffolk, Duke of, for high treason,
1450, i 157

Suffolk, Earl of, for treason agrinst
Richard I1., 1. 152

Tressilian, Chief Justice, for treasen
against Richard IL, i 52

Tyrone, Earl of, 1680, i, 150:.

Vere, Robert de, for treason against
Richard I1., 1. 152

Warwick, Enrl of, for treason against
Richard 11, 1. 153

Wren, Bishop, 1642, 1. 158x,

Yelverton, Sir H., 1621, 1. 158%.

York, Archbishep of, for treason
agaipst Richard II, i, 152

Imprisonment, as s punishment, un-
known to Anglo-Saxon law, i B7;
history of the punishment of im-
prisonment, 483 ef seq.; Assize of

Jatendon, provision for gaols, 483,
484 ; ill-treatment of priscuers, 4584 ;
state of Fleet prison, 484, 485;
Howard's efforts to improve, 485.
487 ; modem Prison Acts, 486, 487

{ncest, ancient and modern punishment
for, ii. 429 and n.

Indecent assaults, Roman law as to,
i. 14-16 ; Anglo-Saxon law, 1. 54

Indis, the government of, extent of
legislative power, it. 12x,

India, criminal law io, i &, il 283-
346 ; Penal Code of, 286-325; Code
of Criminal Procedure ‘for, 323-846 ;
territorial division of, 324, 325

Indian Code of Criminal Procedure,
iil. 323-346; origin of Code, 823 ;
first version of Code, Aet XXV. of
1861, 324 ; second version, Act X. of
1872, 824 ; third version, Act X. of
1882, 324 ; division of India for
Judicial purposes, 324, $25 ; the High
Courts, 325, 326; their powers of
superintendence and inspection, 827 ;
judicial powers of High Courts, 827 ;
Jjudicial powers of Courts of Sessions,
328 ; judicial powers of magiatrates,
328; other powers of magistrates,
328, 329 ; right to prosecute, 329 ;
public prosecutors, 330 ; organisation
of the police, 330, 331 ; arrest with
and without warrant, 831, 332 ;
police investigations, 332, 332 ; rules
as to taking evidence, 333, 334 ; old
syatem, 334, 335 ; summary trials,
336 ; charges, 337; frial with sa-
sessors, 337 ; tria! with a jury, 338
judgment, 389 ; confirmation, 389 ;
appeals, 339, 540 ; reference and re-
vision, 340, 341 ; proceedings against
European-British subjects, 341, 342 ;
prevention of offences, 342, 343 ;
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disputes as to possession of property,
343 ; remarks in Code, 243, 344 ;
results, 844, 346 ; process of enaci-
ment of Code of 1872, 845

Inpian CRIMINAL Law, iii, 283.346;
criminal law of Bengal before the
grant of the Diwani, 284, 285 | native
system of procedure, 285 ; attempts
to reform 1t by Warren Hastings,
286, 287 ; Lord Cornwallis's Judicial
Regulstions, 287 ; a]p al courts, cir-
puit conrts, and zil aﬁe courts, 288 ;
criminal jurisdietion of magisirates
and collestors, 289 ; mayor's courts af
Presidency towns, 200; supreme
courts under regulating acts of 1773
and 1798, 200, 291 ; justices of the

ace, 201; Mohammedan criminal
aw, 292, 20%; the Hedays, 202;
Mohammedan law 28 to homicide,
283 ; English eriminal law in Presi-
dency towns, 204 ; act of 9 George 4,
¢. 74, reforming it, 204 ; criminal law
in North-West Provinces and Madras,
206 ; criminal Jaw in Bombay Presi-
dency, 295 ; criminal law in Punjab,
295,296 ; Indian Penal Code, 206-323;
Code of Criminal Procedure, 3238-346

Indian Penal Code, iii. 296-328 ; origin
of, 206-297; Charter Act of 1832
ﬁov’ides for appointment of Legal

amber of Council, 287: Lord
Macaulay appointed Legal Member,
208, 269 ; his Draft of the Pemal
Code, 209, 300 ; ita arrangement, 300 ;
ita style, 300 ; illnstrations introdnced
into Code, 302, 308 ; definitions, 304 ;
extent of Code, 304 ; genaral expla-
nations, $05; puwmishments, 306 ;
general exceptions, B07; offences

ainst public tranquillity, 808;
offences relating to public servauta,
808, 309 ; false evidence, 309 ; public
nuisances, 310; negligence, 310
no punishment for ma.nslauﬂlter by
negligence, 811 ; offences relating to
relsgion, 312, 818; culpable homicide
and murder, 813-815; hurt, 316;
theft, criminal breach of trust, 317 ;
adultery, 318 ; defamation, 318, 319 ;
jntimidation, inwult, and annoyauce,
820; ** sitting dhurna,” 821 ; success
of the Code, 522, 528

Indian 1 tions ss compositions, iii.
302 and n.

Indictments, provisions of Statute of
Weatminster, 1 & 2 Xdward 8, a2, &,
i. 84 ; indictments, 278, 274 ; drawn
by elerk of zssize or of the peace, 273 ;
ﬁ.udmg the bill, 274; Statate of
Additions, 275; venue, 276; must
be laid where crime sommitied, 277,

INDEX.

278; eighteen exceptions o rule,
278 ocounties of towms, 278;
Palmer's Act, 280; aet as to
soldiers, 280 ; rules as to stetement
of erime, 280-282 ; degree of certainty
rTﬁed in statement, 281, 282
technical words, 282; rules as to
eonclusion, 282, 283; variances,
283 ; special venue, 283n. ; flews in
indictments, 284 ; rules as to lay-
ing ‘iproperly, 285; powers to
amend, 285, 288; indictments for
wurder and forgery, 287; incon-
veniences introduced by powers to
amend, 288 ; indictmenta for perjury,
288, 288 ; and false pretences, 289 ;
rule that counts must not be double,
260 ; cause of length of indictments,
240, 261 ; informations, 292 ; process
on indictment, 292 ; right o prefer,
298 ; any one may appear with indiet-
ment, 293 ; Maliclons Indietments
Act, 204 3 indietments between 1477-
1544 preserved in Bogs de Secretin,
320-324 ; indietment against Lord
Warwick for conspiraey with Perkin
Warbeck, 521; against Duke of
Buckingham for treason, 1621, 821 ;
agninst Sir T. More for denying the
royal supremacy, 322, 323; against
Anne Boleyn, 324

Tuexpiable erimes, Anglo-Saxzon, i. 57

Infangenthef, i. 61-64, 127

Informations, Criminel. See Criminal
Infermations

Injurig, in Roman law, i. 39-41

Innocence, presumption of, i, 438

Inquest. See Jury

Inguest of the sheriffs in 1170, account
of, i, 81

Insane delusions, questions dput by the
Houwse of Lords to the judges on the
subject of, il. 158, 154; judges
enswer to them, 165-159; author's
remarks on the decisions of single
Judges in cases of, 152 ; on McNagh-
ten's case, 153-159; and on insape
delusions generally, 161-164. Bee
MADKRES3

Insane impulses, unresisted and irresist-
ible, remarks on, ii. 172

Insanity, law as to acts commitied ina
atate of, ii. 149 ¢f peg. Bee MADRESS

Inatruetion in French conrts, i, 528-534 ;
judicial police, 528; imstitution of
criminal proceedings, 528 ; Procurster
da Ia Ripubligue, 620 ; juges d'in-
atruction, 580, 532

Tnstrument of Government, provisions
of, as to religious belief, ii. 479, 480

Intention, on the nature of, in velun-
tary illegal acts, ii. 101, 110-118;
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account of a curious case on the sub-
jeet of, 114n.

International law, what is the trne re-
lation of, to the low of England, ii.
32 et seg. ; Lord Coleridge on, 82, 40,
41 ; Chief Justice Coekburn on, 28,
40, 41, 445. ; 8ir Robert Phillimore,
Mr. Bernard, 8ir Henry Maine, and
My, Rothery on, 43, 44 theauthor's
views on, 44-58

Interrogation of accused in France, by
Juge diimstruction, 1. 532 ; atirial, 542

Irish Parlinment, Act of the, 39 Geo.
3, ¢ 1L, 1. 210

J.

JacrsoN, Andrew, case of, iil, 8n.

dJefferson, proceedings sz to foreigm en.
listment in 1743, iii. 259, 260

Jeftreys, Chief Justice, his conduet in
the trial of Russell and Sidney, i.
411; in that of Lady Lisle, 413, ii
234; his sentence on Giles for at.
temnpted murder, ii. 225 ; his conduet
in the case of Sir 8, Barnardiston
and Baxter, 513, 314

Jesuits, lawsageingt the, il. 485, See
alac Roman Catholics

Jesuits, the five, trial of, i. 389, 390

Joanon, trial of, 1860, ili. 489 ¢f seq.

Johnson, Dr., his remark on eonstruc-
tive treason, i, 272n.

Johnson, Bamuel, fined and whipped
for two libels, 1. 815

Judges consulted as to trial of regicides,
i. 872 ; effects of & conflict between
the, and Parliament, ii. 36=, ; ques-
ticps put to the, in 1843, by the
House of Lords onthe subject ofinsane
delusions, 153, 154 ; answers of the,
to the questions, 155-15¢; they advise
the House of Lords in the great case
of Lord Essex in 1600, 265 ; seven

uestions put by the Lords to the, on

the law ofliihel, 343 ; their anawers,
243 ; eonsulted as to whether Convo-
cation was & ecourt of justice having
criminal jurisdietion, 400; disere-
tionary power should he given to,
in cases of murder, 1il, 86, 87 ; on the
power of, todeclare new offences, 359

Judicature Act of 1873 brought into
operation ip 1875, 1. 94

Judicia Civitatis Lundonie, on theft,
i. 63; on the hue and ery, 86

Judicial Committee of the Privy Coun-
eil, ita origin and powers, i. 166 et seq.

Juges de paix, i. 327

Julius, Dr., i, 245 e seq.

Jurisdietion, Criminal, See Criminal
Juriediction
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Jurisdietion, Courts of Summary, i, 4
Jurisdiction of Queen’s Beneh Division,
inherited from Curia Regis, 1. 94
Jury, TR1sLBY, HISTORY OF, 1. 261-972;
origin of grand jury, 2538 ; on disuse
of ordeals, accusation equivalent to
conviction, 253 ; present law as to
grand jury, 254; inquests, 255
grand assize, 255, 2566 ; introduetion
of inquests hefore disuse of ordeals,
256, 257 ; Bracton on juries, 257,
258 ; jurors witnesses, 259; other
witnesses besides jurors, 259, 280 ;
steps by which jurers ceased to be
witnesses, 260-262; afforcement,
260 ; atrial by jury in 1508, 261, 262;
other inatances, 262, 263 ; Fortescue’s
sccount of trial by ihu-y in 15th cen-
tury, 268, 264 ; Halifax Gibbet Law,
265-269 ; jury in Liberty of Savoy, 270
JURY, IMPAXNELLING THE, 1. 801 ;
in very ancient times equivalent
to the choice of tlie witnesses,
301; rules as to challenging
jurors, 301; right to challenga
mentioned by Bracton, 361;
Britton as to challenges of jur-
ors, 301; statute 38 Edw. 1,
st. 4 (1308), 302; right to
challenge  before  Forieseue's
time, 302 ; rights of Crown and
prisomer, 302; modern practiee,
332 ; challenges, how tried, 303 ;
challenge to array, 303.
Verpier, THR, i. 304 ; rule that
the jurors roust be unapimons,
304 ; rule of vnanimity explained
historically, 304 ; cases in which
the jury could not agree, 305 ;
Winsor v. E., 305; Efrors Act
of 1870, 306 ; right of the jury
to Teturn a verdict without penal
consequences, 2306; Bushell's
case, 306 ; ease of Throekmorton,
8306 ; attaint, 306; ‘‘wvillain
judgment,” 807 ; Fortescne,
mith, Hale, and Lord Mans-
field regarding attaint, 307
Juey, observations on the value of
trial by, i. 566-578 ; comparison
of jurles to judges sitting with-
out juries, 567 ; trials by judges
alone mere common - durlng
last two penerations, 667 ; con-
siderable  difference in  the
manner in which cases are tried
by judges alome, 687 ; compara-
tive value of trials by a jndge
without & jury, 568; and by
Jjudges and Jury, 569 ; historiea}
value of trial by jury, &70;
comparative intelligenece of
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JUrY, TRI1AL BY, &c., confinued—
judges and juries, 5713 collate-
tal advantages of trial by jury,
572 ; advantages of trial by jury
to the judﬁa, 578 ; judges pro-
bably prejudiced infavour of if,
574 ; the desirc for the evidence
of experts in such trials, 674 ;
simplya protest by medicel men
against cross-examination, 575,
578 ; suggestions for the aveid-
ance of this, 576

Justices, See Magistrates, and Preli.

minery Ingniry by Justices
Justice seat, court of, i. 188
Justices in the Curie Eogis, 1. 87 ; in
Eyre, 99, 186

Jusfices of the Peace first instituted,
1328, i. 78, 190; listory of, 112,
118 ; conservators of the peace, 112 ;
elected, afterwards ap)ilointed by
Crown, 112; justices who became,
112; at first anthority simply execn-
tive, 112 ; powers extended to re-
ceiving indictments, 118 ; obtained
partial judicial power, 113 ; obtained
complete judicial power, 113; their
duties, 190 ; granting of warrants by
statute, 191 ; statutory foundation in
1848, 191 ; power of the justices to
jggme such warrants disputed, 151 ;
difference of opinion between Coke
gnd Hale, 191 ; their powers in pro-
mecutions, 487, 488 .

Justices, trading, abuses by, i. 231

K.

EamAcHEE Baye Sahiba ¢, tho Secre-
tary of State for India, ii. 84

Eazi, or nstive judge, iii. 286

Keach, trial of, 1, 376

Eeble, Lord President, i. 260

Kenyon, Lord, his charge to the jury
in Stockdale’s cese, ii. 820; his
summing-up io Perry end Lambert's
first trial for libe], 386

Koyn, the case of, i, 10, 29-42

Katl-imd (murder}, iii. 282

Eatl - Khata (erronecus homieide), in

" Mohammedan law, iii. 298

Eatl-shabah-4md (unintentional homi-
cide}, in Mohammedan law, ii. 203

Kidnapping Acts, ii. 58 ; and countries
to which they apply, iii. 267

Killing, legnl definition of what kind
of act amounts to, iii. 2 ¢ seg. ; Hale
on killing per infortunium, 84

Kings, Court of early, 1. 77

King's Bench, Court of, i, 93

King's peace, the, i. 185

Kisss; in Mohammedan law, iii. 202

INDEEX.

L.

LABoURERS, Statutes of, 1849, 1850, iii,
208, 204

Feesa Magestas, i, 14

Lambard en the origin of justices, 113 ;
hie Eirenarcha, il. 205; on homicide,
iil. 49 ; on malice aforethought, 59,
51 ; on maim, 109

Lan;'gert, Jobo, triel of, for heresy, ii.
4

Lambert, trial of, for libel, 1793, ii
385

Lambert’s secount of homicide, iii. 78

Lamson, case of, L 445u.

Lancashire, county palatine of, 1. 133

Lancaster, case of Earl, i. 153

Lane, Bir R., his argpment in Lord
Strafford’s case, ii. 252 and n.,

Larceny Act, offences dealt with under
the, 1. 191 ; as to breach of trmst,
ii, 148, 147 ; sact of 1881, 148 ;
arrangement of, 147 ; provisions as
to anrmals, 147 ; as to documents,
148 ; as fo robbery and extortionm,
149; as to burglary and house-
bresking, 150

Laud, Archbishop, trial of, i. 158n.

Laurel-water, poisoning by, trial ot
Donellan for, iii. 371-388

Law, i. 5; international, what ia the
true relation of, to the law of Eng-
land, ii. 32 of seg.

Law, Austin’s definition of &, i. 4

Law Latin, ii. 818z.; and Law
French, 318n.

Law of Englend can scarcely be said
to have a history, 1, 6

Lawrence, Lord, his legislation in the
Pupjab, iiil. 298, 207

Tewrence, Sir Henry, iii. 206

Lea’s Superstition and Foree, 1. 222n,

Laach’s Orown Law, iil, 162x.

Leeds, Duke of, tiial of, 1. 15%a,

Leets, still in existence, 1. 82

Lapate, trial of, for heresy, ii. 462, 463,
and s,

Leges Henric! Primi, origin and pature
of the, i. 51 & seq., 458 ; on homi-
cide, iif. 25n., 26, 27; on petly
treason, 84

Léotade, trial of, for murder and rape,
iii. 466-488

Lesley, the case of, as illustrating
the principle of international law,

ii. 58

Leanier, trial of, for murder, of which
Daignaud and e were after-
warda convicted, and third trial under
provieions of French code as to incon-
mistent convietions, ifi. 511-527
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Lespagne, trial of, for murder, 1855,
iil. 511 &£ seq.

Lespagne, Mme., trial of, for perjury,
1855, i 511 ef sep,

Letheby, Dr., ou poisoning by strych.
nia, iii, 417 ¢ seq.

“ Levy war ” against the king, meaning
of, il. 208 ef seq.

Lieer, Roman law ss to what may
be termed, i. 14, 40; meanipg of
the word malice In reference to
libel, ii. 119 ; history of the law
of, in England, 298-395; libel
firat mentioned by Bracton in his
book De Corena, 301 ; next in the
Statute of Westminster the First
(3 Edw. 1, ¢. 34, 1275}, 301 ; Coke's
instances in the cases of Adans de
Ravensworth and John de Xorth-
ampt.on, 302 ; severity with which
political end religions discussions
were dealt with in early times, 802 ;
Udall’s case an instance, 305 ; Coke's
report of the case de famasis Hbellis,
804 ; truth not a justification, 305 ;
Hudson o libels as dealt with by
the Star Chamber, 305; prosecu-
tions for seditions Hbel, 207; Pine'a
cage, B308: Iibels in the 17th ecen-
fury, 810-318; act for licensing
books, 310 ; the trial of Carr for libel,
811 ; Chief Justice SBcroggs on news-
paper iibel, 311 ; the doctrine that
the court, and not the jury, are
to deferinine what is libelloms,
$15; trial of Sir 8. Barnardiston
for seditions Iibel, 318 ; of Samuel
Johunson for two libels, 315; of the
Seven Bishops in 1688 for alleged
libel, 315 ; Lord Mansfield's history
of the law of political or seditiona
libel, 318; trial of Fuller, 317 ; of
Tutchin, 317 ; judge's opinion as to
trutk being a justification, 317a. ;
Lord Holt's charge to the jury in
Tutchin's case, 818 ; trial of Hend-
ley, the vicar of Islington, 319; of
Clarke, Almon, Miller, and Wood-
fall for publishing libels, 321, 324 ;
the case of Francklin for publishing
the Craflsman, 321; in the case of
Owen the jury return a verdict of not
guilty, 323 ; case of Zenger in New
York, 323n. ; Lord Mansfield's dis-
pute with Lord Camden regarding
the former’s direction to the jury in
Woodfall’s case, 326 ; Lord Caruden’s
questions, 82§; FLord Mansfield's
reply, 326 ; Horne Tocke's trial for
libel, 326 ; Stockdale’s, 328; the
Dean of Bt. Asaph's (Shipley), 330-
843 ; seven questions put by the

Lords, during the diseussions in
Parliament on Fox's Act, to the
judges regarding the existing state
of the law, 343; their answers
theroto, 343 ; analysis of Fox's Libel
Act, 843 of seg.; it removes all
doubts as to the funetions of the
Jjury, 344, who are to give s general
verdict on the whele matter, 345;
Lord Kenyon's remarks on the liberty
of the:.press in Teferance to lbel,
348n. ; proper definition of, in
the 18th century, 348; the sub-
stance of Coke's de fomosis Tidellis,
848; liberty and licemse of the
press, 348, 249, and ms.; province
of judge and jury as to questions of
iaw and fact, 350 ; how far the inten-
tion of the libeller is part of the case,
351-354 ; former practise in draw-
ing indictments and infermation for
libel, 853 ; matters really in issme in
prosecutions for libel, 355 ; publica-
tion, 865 ; exeuse or justificaticen for
guhlishi.ug, 355 ; civil actions for

efamation, 357 ; practicsl effects of

. Fox's Libel Act, 358-866 ; objections

to the act, 359-562 ; responeibility
of master for servant, 361 ; respon-
sibility of & servant when he
aids in publishing a libel, 362n. ;
author's direction to the jury in
the case of the Frefheil, 362n, ;
trials for libel in 1792 and 1793,
362; Duffin and Lloyd's, 363;
Paine’s, for publishing the Rights of
Man, 383 ; Erskine's speech in de-
fence of Paine, 864 ; substance of his
argument, 364; tial of Frost for
seditions words, 364; of Winter-
botham, 363; Perry and Lembert’s
firat trial, 385; Lord Kenyon's
summing-up in, 366; the jury
censors of the press, 366; Reeve's
case, 366 ; mecond trial of Lambert
and Perry, 368 ; Lord Ellenborough’s
samming-up in, 368; trials for libal
after 1815, 369 ; triel of Sir Francis
Burdett, 369 ; the subsequent pro-
ceedings in this case on the motion
for a new trial, 896, 3$71; Con-
stitutional Asseciation for prose-
cuting persome for political Hbels,
371 ; Cobbett's trial for an article in
the Politicul Register, 372; his
defence, 372; Carlile's trial, 872;
the Recorder’s charge, 378; trials
subsequent to 1882, 373, 874 ; trial
of Go&.'!ms for publishing a placard
containing a libel, 374 ; the summing-
up of the judge (Littledale, J.} states
the modern view of the law, 374;
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trials for libels ou foreign ptinces and
eminent persons, 375 ; Pe%tier's trial
for libelling Napoleon, 375 ; the law
us to politieal libels not gltered since
Sir F. Burdett’s case, 375 ; how far
truth of matter complained of is a
defence on trial for libel, 380-385;
provisions ¢f Lord Campbell's Aet,
382; diffenltiez in the act, $83n.;
the Newspaper Libel Act of 1881,
384 ; right of holding public meet-
ings for political purposes, 385;
definition of an unlawful assembly,
385n.; legal responeibility of those
who take part in them, 886; the
Freneh low as to libel, B87-382;
83 to press offences, 387 ; as to public
functioneries, 388 ; as to incitement
to rebellion, 389; as to offences
against religion or public morals,
289 ; other press laws, 200-392;
the Ferman ﬁw g to libel, 392-
396 5 compared with the French law,
302 ; German press laws, 382;
“ Beleidigung " vesembling the in-
juria of the Roman lawyers, 295
truth of statement does not exclude
ponishment for an  insult, 394;
publication of false siatements as to
deceased persons ]dmnishable, B4 ;
law against social democracy, 386 ;
the Fremch law of sedition more
severe than that of Germeny, 395 ;
that of Germnny more severs than
that of Englund, 895; bhistorical
charaeter of the law of England, 895 ;
English law as to press offences has
become almost obaclete for the last
fifty vears, 395

Liber Pemitentialis, the, on heresy, ii.
439

Liberty, in the sense of {ranchise, or
special power, iii. 42n,

Lilburn, John, his triul before the Star
Chamber in 1687, 1638, i. 348; ex off-
tio cath, 343 ; refnses to answer inter-
rogatories, 343, 844 ; trinl and aen-
tence, S44, 345 ; fivst trial under the
(ommonwealth, 36§, 366 ; second
trisl, 367, 568

Lingard, extract from, on the sentence
o? David, the last pative Prinee of
Wales, i. 476n.

Lisle, Lady, trial of, by Jeffreys, i. 413,
ii. 234

Littledale, Mr. Justice, his summing-up
in & trial for libel states the modern
law om the subject, ii. 874

Liveries, Roman law =& to, i 17;
Statutes of, iil. 236

Local Tmprovements Acts, origin and
provisions of, 1, 185

INDEX.

Logan, Mr., his pamphlet in defence
of Warren Hastings, ii. 328, 229
Lollards, persecution of the, il 442, ¢
s64.

Lopez, an alien, the case of, il. 8

Lord High Steward, Court of the, i. 164

Lords, House of, questions put by the,
in 1843, to the judges on the subject
of insane delusions, ii. 153, 154;
judges' answers to them, 155-158;
the judges advise the, on the
cage of the Earl of Eassex in 1660,
265 ; guestions put to the judges by
the, on the law of Jibel, 243 ; the
Jjudges' answers thereto, 343

Lordstips Marchers, history of the ori-
gin and jurisdiction of the, i 140-
142

Lovat, Lord, trial of, 1, 159x.

Lave, trial of, before High Court of
Justice, under Commonwealth, i. 360

Luey, Richard de, Chief Justiciar, i, 91

Luders, Mr., his Consideralions on
the Law gf Trenson in the Article of
Levying War, il 271n.

Lungtic asylums, on punishments for
madmen confined in, ii. 181

Luttrell'a Diary, 1684, ii. 313

Lyndwood on canon law, i, 447-448

Lyons, trial of, 1. 408n.

M.

Macaviay, Lord, on Godfrey's murder,
i. 803 ; his account of Russell and
Sidney, 408a.; of the trial of the
Seven Bishops, 414a.; appointed
Legal Member of Supreme Council in
India, iil. 298 ; merits of his legie-
lative work there, 299 ; specimens of
his style in the Indian Penal Code,
801, 802

Mag:clesﬁeld, Lord, trial of, i. 159n.,

iif, 252

Maedonald, Attorney-General, ii, 864xn.

M<Kenzie, 8ir George, on alidbis, i. 352,
853

Mackintosh, S8ir J., his speech ip
Peltier's case, ii. 376 ; opposes Foreign
Enlistment Act of 1818, it 258

Maclane, David, trizl of, for treason,
1798, ii, 278

M Leod, Sir John, iii. 208

McNaghten, case of, for the morder of
Mz, Drummond, ii. 158 ¢f seg.

MaDNEss, IT8 RELATION TO CRIME, il
124-186 ; legal and medical views as
to madness, 124, 125; meaning of
the word mind, 128, 12%; mental
elements of conduct, 128 ; explana-
tien of sanity, 130 ; and of insanity
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130 ; tlie brain, 130 ; and the nervous
system, 130 ; medical writers on in-
sanity, 181; theilr clessifications of
the disease, 131 ; Griesinger's work
ol madness, 133, 184 ; causes of
wadness, 134 ; effects on the will and
the emotions and on the mtellect,
134 ; course of symptoms, 135 ; mel-
ancholin, 135; insane delusions,
134 ; and imnpulses, 138 ; mania, 139 ;
delusions, 142; moucmania, 142;
dementia, 143; general paralysis,
144 ; epilepsy, 144 ; summary, 145;
idioey, 148, moral inssnity, 147-
149 ; English law as to madness, 148 ;
Hele on madness, 150 ; ancient law
as to madness, 151; MeNaghten's
case, opinions of judges, 153-180 ;
law as to the effect of delusions, 181,
162; delusion as a symptormn, 161, 182;
delusions as interfering with know-
ledge, but not of what 1s wrong, 163 ;
knowledge of what is wrong, 163,164 ;
discussion as to what ought to be the
law, 189 ; self-control, 170 ; relation
of knowledge to, 171 ; impulses, re-
sistible or net, 172: suggestion as
to verdicts in cases of insanity, 175 ;
the nature of madness consistent with
responsibility, 176 ; and often culp-
able, 177 ; how the mad should be
punished, 180 ; punishment of insane,
181 ; provinee of law and medicine,
183 ; moral insanity, 185

Madox's account of Cwric Regis, L
86; list of persons who acted as
justielars, 97 ; extract from his His-
tory of the Excheguer regarding
fines and amercements, il 18§,
199

Magistrates, stipendiary, i. 220-283;
London magistrates paid by fees till
1792, 229, Fielding's career as a
magistrate, 230; trading justices,
231; metre olitan magistrates first
established by 32 Geo, 3, c. 53, 281;
salaries raised and jurisdiction ex-
tended, 231 ; #hirfsen police courts,
232 ; Lweniy-seven magistrates, 232 ;
magistrates by charter, 232, in the
city of London, 232; stipendiary
magistrates in boroughs, 232; in
local boards districts, 232
Mugistrates, classes and powers of, in
Indie, iii. 328-837

Magna Charta, as to pleas of Crown, i
83; extract from, on *‘delicta,” ii
198

Maim, DBracton's definition of, end
history of law as to, iii, 108 and =,

¢l seq.
Mainprisa, i. 240
YOL. I

Meaintenance, Roman Jaw ag to, i, 17 H
Engiish law, 234-289 ; early statutes
on meaintenance, 234 ; Statute of
Conspirators, 234 ; statutes of maijn-
tenance and liveries, 235, 236 ; gtate
of society when these acts passed,
238, 227 ; statute of 3 Hen. 7, c. 1,
238 : maintenanece suppressed under
the Tudors, 228 ; parallel cecurrences
in India, 239

Majesias, the Lex Julia, 1. 14; Lasi
AMajestas, 14

Malice, definition of the word by Todd
and Littré, if. 118n, ; meaning of the
word in reference to murder, libel,
or malicions misehief, 119.121

Malice aforethought, the law as to, iii.
41 ; first statutory recognition of, 43 ;
meaning attached to the words by
Coke and others in the 17th century,
4¢ ; Lambard on, 50, §I ; Coke on,
54, 55 ; remarks on hig theory of, 55,
56; how the phrase attained its

regent importance, 63; Hale on

implied, 64; trials illustrating the
true meaning of, 68-73 ; Chief Justice
Holt’s discussion as to the meaping
of, 89, 70; Lord Raymond on, 72;
Sir M. Foster on, 76

Malicious Indictments Act, i, 294

Malcious injuries to property, Roman
law as to, i. 10, 25, 26; English law
iii, 188 ; statutes as te Act of Henry
VIIL {37 Hen. 8, c. 6), Waltham
Black Aet, 1722, 189; subsequent
Acts, 180; 7 & 8 Geo. 4, ¢. 380,
and 24 & 25 Vie. ¢. 97, 190 ; French
and German law as to, 191

Malicious Mischief Aet, the, ii, 191

Malifactoribus in Parels Statute, iii. 37

Malitia, definition of the word, iii, 5éu.

Menning, trial of, for murder, 1672, iii.
83

‘Manors and Manor Courts, 1. 126

Mansfield, Lerd, his summing-up in
the trial of Lord George Gordon, i.
274 ; on the writ of attaint, 307 ; on
writ of error, 309 ; on international
law, ii. 57 ; on compnision by neces-
sity, in illegal acts, 109 ; his history
of the law of political or seditious
libel, 816 et seq, ; his dispute with
Lord Camden regarding his (Mans-
fleld’s) directions to the jury in
‘Woodfall's case, 825 ; his reply to the
questions put, 326

MANSLAUGHTER AN MURDER, HISTGRY
oF THE :LAW RELaTING TO, @i, I-
107, See also HoMiciDe

Monucaptione, writ De, 1. 240

Manwood's definition of a forest {Forest
Lawsy, 1. 135

™
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Marches of Wales, Court of, i. 166 Mertens, trial of, for 1ibel, 1881, il
Mara Liberum, extract from, on the 382xn.

freedom of the sea, ii, 38 Metropolitan Police Act, iil. 265
Merlbridge, the Statute of, 1287, on  Metropolitan Police Districts, 1. 187

murdrum, ii. 86 Middlesex, %‘and Jjury of, i, 96
Marriage Act, the Royel, 1772, ii Middlesex, Farl of, triel of, 1625, i

292 159n. ; fined and imprisoned for
Marshall, Chief Justice, on international bribery, iii. 252

law, ii. 47 Military force, suppression of offences
Marshall, trial of, for participation in by, 1. 200-206 ; Statute of Treasons,

the Popish Plot, 1679, 1. 380 201: suppression of riots under
Martial law, i. 207218 ; cases of Nel- Richard ﬁl.), 201 ; under statutes of

son snd Eyre, 207 ; expression has
different senses, 207 ; Petition of
Right upon martial law, 208 ; com-
missions of, condemned by Petition
of Right, 208 ; commiasion for Wales,
“Worcester, Hereford, and Shropshire,
209 ; commissions for erews of certain
ghips, 209 ; commission for treops at
Daver, 209 ; commission to Earl of
Sunesex, 1580, 210 ; Act of the Irish
Parliament (3% Geo. 3, ¢, 2), 210;
Insurrection Act, 3 & 4 Will. 4, e
4 (1838), 211; ecase of Wolfe
Tone, 21%2; Annual Mutiny Acts,
212 ; martial law in Ceylom, 213 ;
8ir David Dundas's view, 218;
mertial law in several colonies, 214 ;
what martial law really is, 215;
Wright ». Fitzgerald, 216

Henry IV., Henry V., Edward VI,
Mary and Elizabeth, 202 ; Riot Act
202" Gordon Riots, 203; Bristol
Riote, 204 ; Tindal, C. J.’s, charge
to grand jury, 203, 204; responsi-
bility of soldiers dispersing mob,
205 ; special constables, 206

Miller, trial of, for libel, 1770, ii, 324

Millet, Mr,, 1ii. 208

Mill's Jndiz, on native system of jus-
tice, iii. 285, 286 ; written under the
influence of Bentham's writings, 207

Ministdre public, 1. 524

Mirror, the, remarks on the origin and
value of, i 53n. ; contains a Hat of
155 abuses in the law, 253 ; its ae-
ecunt of treason in the thirteenth
centary, ii. 244, 245; on unnatural
crimes, 420, 440n. ; on homieide, iii.

Meartineau's Thirly Years' Pemee, il 34 ; on theft, 184, 135
204n, Misadventure, killing by, definition of,

Maudsley, Dr., his Pathology of Mind, and law as to, ffi. 36 el seq.
Physiology of Mind and Responsibility Misappropriation of property, iii. 124
in Mental Disease, ii. 124wm.; his by removal, 127 ; by misapplication,
remarks on English judges, 124n. ; 125
ob criminal responsibility, 127 ; on  Misdemeanour and felony, classification
classifying insanpity, 132 ; on moral of crimes a8, very ancient, ii. 192;
insanity, 147, 148, 183 ; his remarke such a classification practically use.
op & part of the judges' answers to less, 194.196
the Lords questions on insane Misdemeanours, punishment of, i. 489
delusions, 168; on boundaries be- Misprision (voncealment of, either trea-
tween health and disease, 173; om son or felony), & practically cbsolete,
insane irl:llpulses, 173 ; on the mental offence, ii. 2383 anciently called
and moral state of the mad, 175 ; on theftbote, 238
responmibility for medness, 177; Mitehell, Bir ¥, trial of, 1. 158m,
opposed to capital punishment being  Mobux, Lord, trial of, for murderous
infiieted on the insape, 18In. duels, 1. 418 and #.

Manle, Mr. Justice, his answers to the  Mompesson, Sir Giles, trial of, i 1585,
guestions of the Lords on insane  Money penalties, i. 3

elugions, ii. 154 Montesquien's L' Esprit de Lois, on I}‘:‘er-

Maunsell, Mr,, iii, 206 jury as treated by French snd Eng-
Mawgridge, trial of, for murder, 1707, '{ish law, i. 3563

iii. 89, 78=. Mordannt, Lord, trial of, i. 159n.
Mead, trisl of, i. 373 More, 8i¢ T., indietment and trial of, i.
Melliah, Lord Justice, on what conati- 329, 323 ; Lord Campbell's remarks

futes piracy, jure gentium, ii. 27 on his trial, 328
Melville, Lord, trial of, i. 158n. Morris, Colonel, trial of, i 368

Merchant Shipping Act, as to crimes Mort d’Ancestor, the assize of, i, 105
committed on the high sess, i, 22  Mertimer, trinl of, ii. 248, 247
£t seq, Mest, trial of, for libel, 1881, i, 375
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Motte, de la, case of, ii. 282

Mufti, or native judge, iii. 286 cf seq.

Mulvi, or native judge, iii. 286 o seq.

Mund-bryce, 1. 54, 82

Municipal Corporations Act, 1. 198;
watch committee, 198 ; conatables,
108 ; borough police expenses, 199

MurpER axD MaNsLaAvGHTER, HIs-
TORY OF THE Laws RELATING TO,
ifi. 1-109, See HoMicing

Murder, Roman law as to, 3. 18 ef seq. :
Anglo-Baxon law, 54, 65 ; insanity
usually set wp as & defence in cases
of, ii. 163x. ; French law as to, iii.
63, 84, 97 ; German law, 87, 98 ; law
as to attempt to commit, -116; de-
finition of, in Indian Penal Code, 514

Murder appeals, i. 248, See Appeals

Murdrum, definition of, and law as fo,
iil. 28 ef seq.

Mute, standing, i, 298. Bec Pleas

Mutilation, Anglo-Saxon punishment
of, i. 57

Mutiny at the Nore the origin of an
act against ineiting to mutiny, ii
293

X.

NariEr, St Wirgraw, ineident in the
career of, iil, 8n,

Naylor, trial of, for heresy, i, 466

Nazim of Bengal, iii. 285

Neale on the Conrt of High Commissien,
fi. 414 ef seq. ; on Best’s case, 464n.;
kis Puritans, 414

Fegligence, legal meaning of the word
in criminal cases, it 123

Neutrality, breaches of, iii. 261

Newgate Calendar, 1. 283n.

New offences, power te declare, abol-
ished by Draeft Code, iii, 358, 359 ;
opinions of certain judges as to the
necessity of, 85¢ ; the utility of such
a power discussed, 360

Newsam, Mr., iii. 872 ef seq.

Newspaper Libel Aet of 1831, ii. 384

New trials, motiens for, in misdemean-
ours, tried at & Nisi Prios, i. 310,
811 ; none in cases of felony, 1. 811

Nizamut Sundder Adaulut, or chiel
criminal conrt, iit. 287 ef seq.

Nolle prosequi, 1. 496

Nonconformity, laws against, ii. 476 ;
penalties for, 478 ; under Elizabeth,
478 ; under Commonwealth, 478;
under Charles II., 481 ; the Tolera-
tion Act, 482; repeal of various acts
againat, 483

Norfalk, Duke of, his trial, 1. 330, 381

Norkott, Mary, trial of, i. 345, 346

North, Roger, on witch trials, i. 380

379

Northampton, Assize of, 1178, i 83,
185, 251, 253 ; Statnte of, 182

Northampton, John de, trial of, ii, 302

Nottingham, Lerd, Lord High Steward
in the trial of Lerd Stafford, i. 39§

Nuanmarie, Lee Cornelia, 1. 20

Kunneley, Mr.,on poisoning by strych-
nin, it 411 et geg.

0.

OArEs's story, 1. 383-386 ; trial of, for
perjury, 1685, 390

Oaths Act, Unlawful, ii. 294

Oaths of accusation, forms of, 1. 89

Oath, the ez officts, nature of, aud its
unpopularity, i. 338, 342, 440 ; abo-
lition of, ii. 220 ; explanation of the
i)gi:;red with which it wns regarded,

Oaths, relative value of the, of people
of different ranks among the Anglo-
Baxons, 1, 72n,

O'Connell, trial of, ii. 379, 380

Odio et abid, writ De, 1, 241, ili, 87

Odo of Bayeux, Chief Justicier, i. 91

Oferhynes, or overseunesse, i, 54

Offences, prevention of, in Indian Penal
Code, 1li. 842, 343

Okeman, trial of, for murder, i. 345

Old customs, strange instance of the
persistence of, iii. 237,

Oneby, 1rial of, 1727, iii. 68, 72, 750,

O'Neale, Daniel, trial of, i. 159n.

Ordenls, i. 250; Assizes of Clarendon
and Nerthampton aato, 261 ; instances
of, 252, 263 ; discontinued in 13th
century, 252, 299 ; the process of, in
perjury, iil. 241

QOrders in Council, and countries to
which they apply, ii. £9-61

Ordinances against hereay, 1, 464, 4656

Ordinary Criminal Courts, i, 75

Ormond, Duke of, trial of, i. 158x.

Ortolan, M. (Explication Historigues
des Inetituts), his reproduction of the
ei,%hth table de delietiz, i. 9 and =,

Ortolan, M. Theodore (Diplomalic
de la Mer) on & ship of war heing
a part of the soil of the country to
which it belongs, 1i. 54

Othello™s case considered, iil. 8 and ».

Overbury, trials for murder of, i. 882

Oversennesse, or oferhynes, i. 54

Owen, trial of, ii, 528 )

Cwling, iii. 22

Oxford, trial of, for firing at the Queen,
ii. 290

Oxford, Lord, trial of, i. 158n.

Oyeorsand Terminer, Commissions of, i.
1

PP 2
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PAIXE's trial for libej, ii. 368

Palatine Counties.  See
Palatine

Palgrave, Sir F., on the king's peace,
i, 60 ; on infangthief, 64 ; on Anglo-
8axon eriminal procedure, 64, 88 ; on
the meaning of ‘*trailbaston,’’ 110n.;
onthe jurisdiction which accompanied
property in land, 128 ¢f seq. ; On the
Original duthority of the King's
Counedl, 167%,; on the Star Cham-
ber, 168-171 ; extract from his Proofs
and Jilustrations on Ordeals, 251
and ou proceedings at the Eyre of
Gloucester, 259

Palmer, William, his trial for poisoning
Cook, iif. 389-435 ; relation of parties,
380 ; evidence of motive and facts,
300-410 ; medical evidence as to
cause of death for Crown, 410-415;
summary of csse for Crown, 415
evidence for prisoner, 415-423; re-
marks, 424-425

Park, Mr. Justice, on the judicial
power of magistrates, 1. 227

Pardon, power of, i. 313

PARLIAMENT, ORIMINAL JURISDICTION
OF, AND OF THE CoTRT of THE LORD
HicH STEWARD, 1. 145.165 ; criminal
jurisdiction of Parliament probably
derived from the powers of the Juria
Regis, 145 ; M, Stubbs on the judicial

owers of, in the reigns of J and

Izlenry 111, 145 ; history of the law of
impeachment, 146 & seq. ; aocount of
early impeachments, 146, 147 ; im-
peachments under Edward the 111,
147-149 ; under Richard II1., 149 e
s¢q. ; in thisreign the law of impeach-
ment was established on its present
hasis, 1561 ; first set of appeals under
Richard II., 15%, 153 ; second set,
158 ; third set, 154 ; sppea.]s in Par-
liament abolished in reign of Henry
1V., 155 ; how the present theory of
the power of parliamentary impeach-
ment came to be settled, 155, 156 ;
impeachment suspended for 162 years,
158.158 ;Tevived under James 1., 168 ;
Hst of impeachments subsequent to
James 1.,7150 ; remarks on the im-.
peachment of Hastings, 160 ; account
of acts of attainder and of pains and
penalties, 160, 161 ; history of the
ctirninal jurisdiction which the House
of Lorde possesses over Peers of Parlia-
ment, 161 e seg. ; if Parliament is
not sitting, the court is the Court of
the Lord High BSteward and the
**Lords Triers,” 161 ; origin of this

Connties

INDEX.

power, 162: Magna Charta ou, 162
and #. ; woquestioned right of Paers
to be tiled by Peers, 163; two in-
stances of its solemn recognition, 168,
184 ; the antiquity, origin, powers,
and positien of the Lord High
Steward, 164, 165 ; modern legisia-
tion in relation to these courts, 185 ;
how indictments on which these
courts proceed are found, 165 ; the
last instance of a trial in the Court of
the Lord High Steward, 163

Parliament, criminal jurisdiction of, i.
145 ; effects of a conflict between the
Jjudges and, ii. 36n. ; courts of com-
mon law have no jurisdiction over cer-
tain offences committed in, 307, 308

Parnell, trial of, ii. 378

Parr,8 Catherine, marriage of, ii. 256n.,
23

Parricide, Roman law as to, 1. 19 ¢f geg.;
French law, iii. 95, 97

Parricidiis, Lex Pompeia de, 1. 19

Parsona, Professor, ill, 381, 382

Paseal'a Pensdes, ii, 241n

Paulus's definition of theft, i 30

Peace, commissions of the, i 113

Peace, Justices of, history of, 112 ¢f seq.

Peacock, Sir Barnas, his connection
with the Indian Penal Code, iii. 299,
300

Peeulatus ef de Sacrilegiis ef de Residuis,
Lew Julia, 1. 23

Peel’s Acts for improving criminal pro-
cedure, ii, 216, 217

Peers, trinl of, by peers, 1. 182; passage
in Magna Charta, * Legale judicium
perimm suorum,” 162 ; case of Earl
of Lancaster, 363 ; statute in the
year 1341 (156 Edw. 3), 163 ; a8 1o
pesresses (20 Hen. 6, c. 9), 1442, 164 ;
procadure againet by the Court of
the Lord High Steward, 164. See
Lords, Honse of

Peine forte of dure,i. 208, Bee Pleas

Pe'ljviear’;ss trial for libelling Napoleon,
ii,

Pembreke, Lord, trial of, 1878, i. 448

Penal ections, i, 4

Penalties, money, i. 8

Penal servitude substituted for trans-
portation, L 482, 483

Penn, his trial, i, 378 ; proceedings
against jury who sequitted him, 374

Perducllio, in Roman law, 1. 14

Perjury, danger of, illustrated by trials
for Popish Plot, 1 402-404

Perjn:r{', Roman law as to, 1 11;
Anglo-8axon law, 54 ; how punished
in  ecclesiastical courts, 1. 408 ;
under early English kings, iii, 240 ;
eompurgation, 241 ; perjury by jurors,
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241 ; the Mirror on perjury, 248 ;

early statutes es to, 243, 244 case.

of Devonport v Sympson im 1596,
perjury by witness not punishable at
common law, 244, 243; perjury
Emished by Star Chawmber, 245;
udson's account of law of perjury,
246 ; 8tar Chamber ereates offence
of perjury Ly a witness, 248 ; modern
law, 243 ; materiality in perjury,
248, 249
Perry and Lambert’s first trial, 1i, 385;
their second trial, 368
Persecutions for religions opinion, ii.
396-497
Person, Offeuces against the, Act, ii
191
PzrsoN, OFFENCER AGAINST THE,
OTEER THAN Howmicrpe, il 108-
120 ; how treated before and after
the Conquest, 108 ; Bracton’s defini-
tion of mayhem or maim, 108;
jenity with which they have been
nnished, 109 ; illustrations, 109 ;
{-‘;irchet's case, 110; Lord Herbert
of Cherbury, 111; case of Giles,
112; a peries of actz are passed
for increasing the severity of the
punishments sgainst such offence—
the Coventry Act, 112; the Wal.
tham Black Act, 113 : Lord «Ellen-
borongh's Act, 48 Geo, 3, c. 58, 113;
Bir R. Peel's Act, 9 Geo. 4, e 81,
118 ; offences agninst the person, ach
of 1861, 114 ; its arrangement, 114 ;
provisions as to attempts to murder,
116; their history, 118; attempts
o commit murder, 116; wound:ng
with intent, 117 ; concealing birt]
of child, 118; French law as to
wounding, 119; German law as to
wounding, 120
Peterborongh, Earl of, trial of, i

1555,
Tatition of Right, provisions of the, on
martial law, i, 208 & seq.

Piteairn's Orimeinal Trials, ii. 439,

DPlagiariis, Lex Fadia de, 1. 24

Pleas of the Crown, i. 82 ; of the gheriff,
82

Pleas, i. 297-330; arraignment, 297 ;
four pleas in bar, not guilty, guilty,
autrefois acqunit, and autrefoie eon-
vict, 297 ; special plea for libel, 267 ;
parden, 297 ; juriediction, 297 ; pri-
soner's consent to trial formerly
required, 267 ; holding up his hand,
287 ; word “enlprit,’ 297 n, ; “by
God and my eountry,” 298 ; standing
mute, 298 ; if of malice peine forie el
dhiere, 298 ; abolished by 12 Geo, 8,
c. 20, 208 ; standing mute equivalent
to conviction, 208 ; by 7 and 8 Geo.
4, €. 28, s. 2, pleas of not guilty en-~
tered, 298 ; casesof pressing to death,
288 ; refusal to plead avoided for-
feiture, 299 ; peine forte cf dure,
origin and history of, 209, 860

Plotting against the king’s life, 1. 58

Plotting against a lord, 1. 53

FPlommer, trial of, for murder, 1701,
iii. 78

Poisoning, Roman law as to, i 19;
English law, 1. 476, il 44, 45:
French law, i 19n., iii. 95, 96;
German law, 98; trials illustra-
tive of murder by—Dorellan's, 871-
388 ; Palmer's, 389-425; Doves,
428-487 ; Bmethurst's, 438-465

Pole, Micheel de la, trial of, for bribery,
i. 151, iii. 251

Police in ancient times, i. 184 ; parish
constables, 194 ; high econstubles,
194 ; legislation superseding them,
194 ; watchmen esta,bliished by Statute
of Winchester, 195 ; local improve-
ment acts, 195 ; constables under the
direction of magistrates, 196; Bow
Street runners, 196; metropolitan
police distriet, 197 ; commissioner of
the police of the metropolis, 157 ;
aspistant-commissioners, 187; ex-

Petty Jury, See Jury penses of the force, 188, watch
Petty sessions, 1. 124 committee, 198 ; constables, 198 ;
Petty treason, definition of, and law a« borough police expenses, 18%; for
to, iil, 84 of sey. a8 county, Act 2 & 8 Vie e
Phillimere, Sir Robert, on peculiars, ii. 93, 199; Home Secretary makes
400 ; on convoeation, 400 rules a8 to, 199; chief constable,

Pike's History of Crime, on pressing, i. 199 ; constable, 199 ; constables’ ox-
298 ; on persons refusing to pnt penses, 199 ; inspectors, 260 ; count;

themaelves on trial, 208 police, compulsory establishment of,
Pillory, i. 490 200 ; force for apprehension pro-
Pirsey, Admiralty jurisdietion in, and vided by successive steps, 200;
gtatutes as to, i1 18-22; the Jatest powere of, in prosecutions, 483,
authoritative English definition of 494 ; organization and power of,
the offence of, 2V in India, iii, 830 ef seg,

Pitt’s India Bill provides a special court  Police offences, i. 8 ; acts applicable to,
for trial of affences in India, 1. 160x, il 264, 265
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PoricE OFFENCEs, jii. 263-282; of-
fences in Metropolitan Police Act,
266 ; Towns Clauses Acts, 265;
Highway Acts, 265

Political meetings, law aa to, ii. 204-
206

Political offence, meaning of the phrase,
in Fxtradition Aets, ii, 70

Pollock, Lord Chief Baron, on the

ower of judges to declare mew of-
ences, it 950 ; presides at the trial
of Smethurst, 438 ¢f seg.; his report
to the Home Secretary on the sub-
jeet, 460-482

Pompeta de Parricidiia, Lex, 1. 19

Pooley, trial of, for blasphemons libel,
1857, ii. 475

Popish, plot, triale for, i. 383-404 ; Te-
marks on trials for, 397 ; position of
prisoners, 397, 298; principles of
evidence misunderstood, 39%; oaths
over valued, 400 ; corroboration not
required, 401

Portiand, Lerd, trial of, i. 15%a.

Possession, pature of, il 123

Powell, Mr., iii, 373 et seg.

Powys, Mr. Justice, his account of
Hendley's trial, if. 320m.

Preemunire, i. 491

Prerogative of the sovercign, how far it
extends, i. 182n.

Preliminary inguiry, i, 216.228 ; jos-
tice of the peace at first little more
than a coustable, 216; eoromers’
inquests, 217; statnte Jre Officio
Oorpnatoris, 217 ; corcner's duty,
217 ; provisions as to sppeals, 218 ;
later provisions na to imquests, 218 ;
preliminary inquiry by justices first
established byl & 2 Phil. & Mary,
c. 13 (1554}, followed by 2& 8 Phil. &
Mary, ¢ 10 (1558), 220 ; re-enacted
by 7 Geo, 4, ¢. 64,88 2& 3, 220 ; acts
o{ Fhil & Mary end Jervis's Act
con;gared, 221 ; torture never reeoﬁ-
nized as & partof the law of England,

9992 ; Jardine's Reading on Torture,

222, preliminary investigations in

seventeenth century, 222 ; illustra-

tions of, 223 ; case of Col, Turner,

293 dnties of justices under the

Stuarts, 223 ; cases of Coningsmark

and Busby, 224 ; secreey of proceed-

ings in early times, 225; gpecinl

provision as to treasons, in 1688, 225

practice of the magistrates, varied,

226 ; proceedings not public, Trisoner

no right to the depositions till 1848,

296 ; cage of Thurtell, 227 ; Prisoners’

Counse! Act, 1836, 228; in 1849

accused entitled to eopy of deposi-

tions, 228

INDEX,

President of the north, court of, i, 166

Prevarication in Reoman law, 1. 27

Prevention of offences, in Indian Penal
Code, iii. 342, 343

Prince, case of, for abduction of & girl
under sixteen, ii, 117

Principal and Accessory, ii. 229-
936" definition, 230 ; principals in
second degree, 230 ; accessories, 231 ;
Blackstone on accessories, 231§ ac-
eessories in treason, 233 ; accessories
after fact in treason, 234 ; accessories
in felony, 284 ; statutas of Anne,
235 ; modern statutes, 236 ; escape,
287 ; rtescue from cnstody, 237 ;
receiving stolen goods, 237 ; French
law as to, 238 ; German law as te,
239, 240

Printing of books, the law relating to
the licensing of, ii. 209

Prisonier cannet be examined, i. 43%-
440

Prisons, See Imprisonment

Privale Delicta, classifieation of, 1. 12,
29-41

Private war among the Anglo-Saxons,
i. 60

Privy Couwcin, CRIMINAL JURISDIC-
TION OF THE, i. 186-183 ; origin of
its jurisdiction, 166, 167; leading
points in the history of its judical
authority, 167, 168 ; how it acquired
the name of the Court of Star Chamber,
188 ; early history of the council,
169 ; Sir F, Palgrave on, 160 ; the
Commons petition against its jurisdic-
tion, 168 ; statutes relating to, 370 ;
effects of these statutes, 170, 171;
genersl chararter and functions of the
court, 171 el=seq.; trial by jury, 171 ;
popular opinion of, in early times,
171, 172 and #a. ; defects and abuses
of, corrected by the Court of Star
Chamber, 173 ; legal eflects of the
gtetnte § Hen, 7, ¢ 1, 173-175;
¢riminal jurisdiction of the Court,
175 ; erimes Eunished by, 176 ; #er-
vices rendered by, 177 ; its punish-
ment of corrupt jurors, 177 ; becomes
u partisan court, 177 ; its great repn-
tation, 178 ; Hudson on, 178 and =. ;
its condition under the Tudors, 179 ;
in finally abolizshed, 168, 180 ; power
of the Privy Council to advise the
Crown on sppeals in criminal and
civil cases from all parts of her
Majesty’'s dominions beyond the
seas, 181 ; Sir J. T. Coleridge on this
right, 181; summeary of its history,
182, 183 ; power of Privy Council to
eommit for trizl, 183; Blacketone
on this power, 183
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Proetors going about without authori-
ty to be treated as vagrants, iii. 270

Property, offences against, elassified,
iii. 121; nature of property, 122 ;
how ownership is modified, 123 ; how
it becomes transferable, 124 ; how
capable of being misappropriated,
125 ; distinctions as to movable and
immevable property in this respect,
126, See also Malicions Injuries to
Property

Prosecutions, public, in Rome, i. 43,
44 ; private, £4-48; early English,
59 ¢f seg. ; mansgement of in Eng-
land, 483-503; in hards of private
persons, 493, 454 ; police no special
powers, 484 ; magistrates” duties
Judicial, 484 ; Atiorney-General no
special powers, 495; private person
may proascute for any crime, 495;
state of the law not g&sig‘ued, 486
Jjustices of the peace, 497 ; costs of
prosecutions, 498 ; law officers, 499,
500 ; director of public prosecutions,
501 ; lawas to compounding offences,
501-5(3

Provinces, Roman, special offences in
particular, i. 25

Prynne, trial of, i, 840 ; second trial,
841, 342

Publien Judicia, 1. 12, 24

FPublien et Privata, Lex Julia de V4, 1. 18

Public health and safety, summary
offences against, iit. 265, 266

Public servants, offences relating to, in
Indian Penal Code, iil. 308, 809

Public stores, burping, law as to, if. 293

Panishment, on what prineiple ad-
ministered among the Anglo-Saxons,
i. 58, 59

Punishment of death.
Punishment

PUNISHMENTS, OF CRIMES 1K (GENERAT
AND oF, ii. 75-03

Punishments, Roman law as to, i, 9 ef
seg. ; Angle-Saxon, 57-50 ; hisfory
of legal, in England, 457-492; legal
punishments  enumerated, 457 ;
punishment of death, early history
of, 457, 458 ; benefit of clerpy, 450-
472 ; restriction of capital punish-
ment to cases of murder and treason,
472-476 ; transportation, 480 ; penal

. servitude, 480 ; variations in punish-
ments, 481 ; imprisonment, 432-486;
corruption of blood, 487 ; forfeiture,
487, 488 ; punishment of misdemean-
ours, 489 ; pillery, 490 ; preemunire,
401

Punjab, eriminal law of, iii. 295, 296

Purgation, ecclesiastical, 1. 460

Purgation angd ordeal, law of, 1, 59

See Capital
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Gruewstiones perpetie, 1, 12

Quarter seasions for boraughs. See
Borough gnarter sessiony

Quarter sessions, the courts of See
Courts of quarter sessions

Querter sessions under Elizabeth, i.
468, 469 :

Queen's Bench division, jurisdiction of,
inherited from Curia Regis, i. 94

Quintilian on sacrilege, i. 28 and n.

Quo Warranto, writ of, 1. 128

R.

RABRITS, law ag to stealing, Hi, 148

Raleigh's trial, i. 333-385

R_age in Roman law, i 17; Angle-

axon law as to, 54

Rateliffe, 8ir ., trial of, i. 15¢n,

Ravenaworth, Adam de, trial of, i, 302

Raymond, Lord, on malice aforethonght
and provocation, iii, 74

Ray’s Jurisprudence of Insanity, ii
1475,

Reasonable deubt, i. 438

Receivers in Roman law, i 27

Record making up for writ of error,
i 309

Recorder, origin of the office, i. 117

Reeve's trial for libel, ii. 366

Reformation, effects of the, on ¢riminal
law, ii. 204 ; on canon law, and on
persecution for religious opinion, 454,
455

Begicides, trials of the, i, 370-8372

Regrating, Roman law as to, i. 22, 28 ;

glish Jaw, iii, 199 et seq,

ReErigroy, OFFENCES AGAINST, ii, 306-
487 ; summary of history of Iaws re-
lating to offences against, 494-498.
See also Heresy, High Commission,
Court of, Ecclealastical offences, and
Nonconfermity

Religion, offences against, in Indian
Penal Code, Hi 812, 513

Religions, introducing new, an offence
in Roman law, i. 25

FBepetundarum, Lex Julia, 1. 22

REsponsIBlnITY, CRIMINAL, i, 94-123

Revenue, offences relating to, ii. 266

Richardson, Dr,, iii. 451 et seq.

Richard Ii., appeals under, 1. 15l ;
cage of his ministers, 152 ; second
set of appeals under, 158

Right, Petition of, upon martial law,
1. 208

Right to punish, discussions as to, 1. &

Riot Act, 1 Geo. 1, st. 2, ¢, 5, i. 202;
on treason by levying war, ii. 271;
on the demolition of buildings, 291
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Rolbery, Roman law as to, i 14, 23,
27, 28 et seg. ; Anglo-Saxon law, 56 ;
junishment of in Indis, 252n.;

nglish law, iil. 149; French law,
168.175 ; German law, 175

Roger of Salisbury, Chief Justiciar, i
91

Roxmax CaTHOLICS, legislation agalnst,
ii. 483 ¢f seg. ; penalties upon, under

Elizabeth, 484-486 ; under James

I, 486; under Charles II., 488;
under William III., 489 ; summary of
epactments, 481 ; relaxationin 1778,
492; in 1781, 493 ; in 1829, 493;
repesled in 154€, 444
Roman and English laws, analogy be-
tween, {. 49
Roman criminal courts, & 11
Romax Crimixal Law, i §; the
oldest part of the, contained in the
twelve tables, 9; M. Ortolan’s re-
roduction of the eighth table *‘ de
elictis,” 9; criminal jurisdiction
originally in the hands of the Comitia
Centurista, or Tribute, and the
Senate, 11 ; the Comitia Centuriata
sentenced to death, the Comitia Tri-
huta to exile, 11; crimes divided
into three classes '—
1, Pusrtca JopIicia, crimes for-
bidden by particular laws under

defined  penalties, 12; ZLar
Julia Majestns, 14 ; divided
into Perduellio, which in-

cluded all offences resembling
tresson, 14 ; and Lmsa Ma-
jestas, every kind of offence
ﬁnst public authority, 14;

Julie de Adulleriis, 14,
directed against sexual crimes of
every sort, 15; gave especial
privileges to parents, 15; lati-
tude given to the father, 16 ; Lsx
Julia de Vi Publica ef Privata,
16 ; punished acts of violence
not falling under other laws, 16;
vape punished under this law,
17 ; Vis Priveta o milder form
of Fis Publica, 17 ; Lex Julic
de Vi Publica el Privata, 18,
17; definition, 16; rape in
Roman law, 17; Vis Piivata,
17 ; Lex Cornelia de Steariis ef
Veneficiis, 17.1% ; homicide by
Roman law, 18; persons to
whoem it extended, i8; when
justifiable, 18 ; self-defence, 18 ;
the arrest or punishment of
criminals, 18 ; degrees of, 18;
Roman doctrine as to the de-
grees of, 18; depended on
the offender’s intention, 18;

INDEX.

RoMaN CrIMIxar Law, continued—
killing by negligenee, 19 ; prove-
cation,  form of, 18; by poison-
ing, 19; ZIex Pompein de
Parricidie, 19; parricide, 18
how homicide was punished, 19 ;
Lex Coraclia de Falsis, 20.22;
Lex testamentaria, 20; Num-
maria, 20; draftsman inserting
Tegney to himself, 205 ** Crimen
falsi” in & genuine document,
21 ; false evidence, 21 ; corrup-
tion of judges, 21; frandulent
contraets, 21;  “Falsum,”
punishment of, 21; Lex Julia
Repetundarum, 22; officlal ex-
tortion punished, 22; officials
not to trade in their own
provinee, 22; JLer Julia de
Annona, 22; directed against
speculating in the price of food,
231 Lex Julin Peculatus of de
Sterilegiis ef de Reviduis, 23
““Peculators,” law againsi, 23 ;
lluatratiens of peculation, 23;
punishment of peculation, 23 ;
sacrilege punished with death,
28 ; Lex Eui?.'a Ambitus, 24; a
sort of Corrupt Practices Aet,
24; Lex Fabiz de Plagiariis,
24 ; the erime of man-stealing,
24

11. EXTRAORDINARIA CRIMINS, I
24-29 ; family offences, 24 ; in-
troducing mew 7veligions, 25,
cngrossing, 25 ; aborfion, 25;
vagabonds, 25; special offences:
in  perticulor  provinees, 263
breach of chomata, 25 ; scopelis-
mus punished by death, 25;
offences velating to tombs, 26;
sonewssie, 26 ; no reference to
the Lex Julia Repetundarom,
26+ dbiget, 27; prevaricaiion,
27 ; wreceivers, 27; aggravaled
theft, 28; crimen cxpilabe
heereditatis, 28; stellionalus,
285 de termine molo, 20 ; un-
lawful associations, 29 .

111. Privara DEricTa, offences
againet person and property, 28 ;
Fyrtwm, 30-37; Roman and
English law of theft, 30; per-
menent and femporary Mnia-
apgropriation, 31 ; contrectatio
and teking, 81; theft, when
completed, 32 ; gnantity stolen,
82: measure of damages in
Roman law, 33 ; mentel element
in two systems, 33 ; consent in
two systems, 34 ; theft and false
pretences in iwo systems, 34 ;
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Roxax CRIMIRAL Law, eontinted—
things sbandoned, 36; recent
possession ax evidence of theft,
36 ; de tigno jumeto, 87 ; ol gui
testamento Iiber, 37 ; furll ad-
versus nauins, coupones, alabu-
lnrige, 88; arborum furlim
Crsgium, 38 5 of bonorim rap-
torum el de durbe el de tncendis,
ruing, nafragio, rofe, nave,
expugnala injuria, 88 ; infuria,
39-41 ; injuries to the persom,
39 ; to * digmity,"” 39 ; defama.
tion, 40; defamation by sym-
bolical metions, 40; Paulus on
Justification of, 41 trespassers
on property, 41

1V, CriMIxAL PROCEDURE, 1. 41-
60; the Roman system when
Britain was a Roman province,
41.; organization of empire, 41 ;
public  prosecutions wunder
copire, 43 ; milites stationarii,
duty of the, 43; eirenarchs,
43 ; elogium, 48 ; privae pross-
cutions under the empirve, 44;
accuser, who might be, 45;
persons linble to acenastion, 45 ;
citation of accused, 45 ; aconser's
oath, 15 ; plea, 45 ; charge, 45 ;
the frial, 46; witnesses, 46;
necuser might be convieted of
calomny, 47 ; foriure, 47

influence of Roman law on that of
every nation in Europe, 48; pre-
served with less alteration in Hol-
land than elsewhere, 48 ; and in the
colonies taken by England from the
Duteh, 48; its influence on English
law, 40 ; analogy in the development
of Ezglish an man law, 49
Roman empire, how divided in the deys
of Constantine, i. 41 ; public prose-
cution under the, 43 ; private, 44
KRomans in Britein, Coote’s, i, 45n., 63
Rose, 8ir John, ii. 72n.
Roaes, wars of the, effects. of the, ii.
254

Rossi (Traité du Dreit Pénal) on the
development of Roman and English
law, i. 49

Rotuli Curie Regis, reconnt of, 1. 252

Rowlanda, trial of, for sonspiracy, 1851,
i 217

Royal gfarriage Act, 1772, canse of the,
1. 281

Rumney, trial of, i. 500

Runjeet Singh, iii. 205

Ruseell On Crimes, remarks on last

edition of, ii. 248x,, iii. 79
Russell, Lord William, trial of, i. 408
Rymer's Feedere, i. 208n.

8,

SACREVERELL, Dr., trial of, i. 15%:.

Sacrilegiis of de Residuie, Lex Julia
Fecitlatus of de, 1. 23

Safety, public, summary offences relat-
ing to, iii. 266

St , affaire de, trial at Lyons,
of Joanon Dechamps and Chiétien
for rape and murder, iii. 488-510¢

Salisbury, Lord, trial of, i, 158n.

Sanctuary, i, 491

Sa:si’lil’e's {8ir George} Aet, 1778, il

Bavoy, court of the liberty of the,
account of the, i 270

Sawtre, cagse of, for heresy, ii. 445,
446 and na,

Sawyer, Sir R., #. 316

Schalars of the universities begging
withont authority to be treated as
vagrants, i, 270

Scroggs, his bebaviour on Coleman's
trial, i. 887, 388 ; generally, 385 ; on
hewspaper libels, ii. 811

Sea, crimes committed at, ii. 16-61

Seconds in duels guilty of murder by
law of Engln.nd, iii. 101,

Becret societies, acts for the suppression
of, ii. 204-206

SEDITIOUS OFFRNGER, YWoRDS, LIBELS,
AND COXSPIRACIES, ii. 208-386;
graaent state of law as stated in

tephen's Digest, 298n. See Libels

and Conspiraces

Seditions words end Hbeals, ii. 298 ; con-
spiracy, 298; intention defined,
298 ; (in'esumption a8 to intention,
259 ; different views as regards rulers
and their subjects, 299

Sedley, Sir C., trial of, 1663, ii. 470

Segrave, Nicholas de, trial of, i. 147,
i1, 245

Senate, jurisdiction of the, i. 11

Sentences, remarks on the inequality
of, in eritninal cases, il. 90

Sentiment, change of public, as to crime

and Bunishmant, it, 92

Seven iahﬁ?s, trial of the, 1. 410

Seymour, Edward, trial of, i. 1592,

Seymour, Jane, marriage of, ii. 2656x.

Sharpe’s Memorials of the Rebellion,

L 210m.

Sherfield, trisl of, i. 339, 340

Sheriffs, inquest of the, in 1170,
account of, L. 81

Bheriff's tourn, i. 48

8horthand writer, fimt occagion on
which the evidence of a, appears to
have been given, i. 813x.

Shipley, Dean of St. Asaph, his trial
for libel, ii. 350-343
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8i Qui Tesigmento Liber, the offence
of, in Roman law, 1. 37

Sfuaﬂ;;s et Veneficits, Lex Cornelin de,
i1

Bidney, Algernen, trial of, i. 408-412

Bikhs, the, iii. 295

Simla, states in the neighbourhead of,
oompared to Lordships Marchers, i
142

* Bitting dhurns,” the practice of, in
India, iil. 321

Slave trading, iii. 255, 256 ; acte of
1808, 1807, and 1811, against the
slave trade, 255, 256 ; slave trading
made piracy and felony by 5 Geo.
4, ¢, 118, 256

Smethurst, Thomas, his trial for poison-
ing Isabella Bankes, iii. 438-485;
evidence of facts, 488-448 ; medical
evidence, 447-460 ; subsequent pro-
ceedings ending in a free pardon,
460-485

8mith, Dr. P., on moral consciousness
in mad people, ii. 432

Smith, Sir Thomas, on the former
‘{reatment of juries, i. 806 ; his de.
seription of eriminal trials in the reign
of Elizabeth, 346-349

Soldiers employed in suppression of a
riot, i. 204

Solicitor-General, origin of the office of,
i, 499

Somers, Lord, trial of, i, 159=%.

Sovereign, how far the prerogative of
the, extends, i. 182n,

Spanish Armeds, effect of, il 484

Special constables, i. 208

Special verdiets, i. 311

Spedding's Histery of Hemry VIL, i
174n. ; remarks on his defence of Lord
Bacon, ili. 251n.

Spenser, Mr., trial of, i. 150a.

Stabbing, the Statute of, 1604, iil. 47 ;
the law as to, 47, 48 ; declaration by
the judges in 1666 as to, 48

Stafford, Lord, trial of, for Popish Plot,
i, 894, 396

Stanley, Lord, trial of, i. 157

STAR CHAMBER, i 168-180 ; summary
of history of, 167, 168 ; a court of
original jurisdiction, 169 ; statutes
restraining it between 1350-18368,
188, 170 ; history of, from I15th to
17th centuries, 170-177 ; meant to
supply defects of trial by jury, 171-
178 ; statute 3 Hen. 7, ¢ 173175,
cases of which it took cogmisance,
176, 177 ; becomes n partisan court,
177-180; praised by Coke and
Hudson, 178, 17% ; abolished in 1640,
180 ; procedure of the, 337; bill,
837 ; inferrogatories, 338 ; character

INDEX,

of proceedings in, 338 ; specimens of
trials in, 335-346 ; how it dealt with
attempts at erime, il 223, 224 ; first
treated conspitacies to commit crimes
as substantive offences, 220 ; makes
rjury an offence, iii. 247

Starkie (On Zikel) on  blasphenons
libel, ii. 474

State, Acts of, whether the criminal law
applies to what are called, ii. 61-65

STaTE, OFFENCEE AGAINST THE, il
241-287 ; natural distribution of the
subject, 243, See TREAsoN, HicH

Statermnent, the, in indictments, 1. 230

State Trials, value and extent of, i
319n.

Htatute of CGloucester, the, 1278, omn
murdram, iii. 37

Statute of Maribridge, the, 1267, on
murdrum, iii. 38

Statute of Stabbing, 1604, provision of
the, iii. 47

Statute of Treasons, Coke's exposition
of, ii. 222 and n.; examination of
the statute so far as it relates to
political offences, 243-252

8tatute of Wastminstar as to indict-
ments, i. 84

Statute of Westminster the First, 1275,
i 2¥8

Statute of Winchester, 1285, i. 188

Statutes of Labourers, 1349, 1350, iii.
208, 204

Statutes of Liveries {Richard I1.), iii.
236

Stetutum Wallie, 1. 138, 188

Staundforde’s account of homicide, il
48, iil. 46, 47

Stein, Lieut., one of the murderers of
Mr. Thynne, i. 407

Stallionatus, the offence of, in Roman
law, i, 28

Stephen, Sir James, iii. 298a.

Stipendiary magistrates first appointed,
i, 281; their qualifieations and
salaries, 282

Stockdale's trial for libel, ii. 328

Stone, trial of, for treason, 1786, ii.
282

Stont, Sarzh, the Quakereas, i. 419

Strafford, Lord, impeschment of, i.
980 ; procedure in, $61; rules of
evidenee recognised, 862 ; the hill of
attainder, 362, 363 ; whether guilty
of treason, 3683, 364 ; a proviee in the
Statute of Tressons which was ap-
penled to in his case, ii. 249

Strafgesetzbuch, See German law

Strange, Lord, trial of, 159n,

Stratton and others, the case of, for
deposing Lord Pigot from the govern-
ment of Madras, i, 109
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Stredbreche, i, 54

Strode, Mr., trial of, i, 159n,

Btrychnine, poisoning by, conflicting
medijeal testimony as to, iii, 408 of
$eq. ; case of Dove for, 428 ef seq.

Stubbs, Mr,, on the suit befween
Lanfranc and Odo, Earl of Eent, 1.
78 ; on a law of Cnut's, 82-85; on

racits who acted as justiciars, 97,
8 ; on the jurisdiction which accom-

panied property in land, 126 of seq. ;
on the reign of John, and of Henry
II1., 145; on the culnﬁnaﬁng point

_ in the reign of Edward I1I., 11. 248 ;
on the separation of the spiritual
from the temporal comrts, 397 ; on
Sawtre's case, 445n.; on mainten-
ance, iii. £36, 237

Sudder Diwdni Adaulut, or Supreme
Civil Court, iil. 288 &f seq.

Suffolk, Duke of, trial of, 1. 157

Buicide, English law as to, iii. 104 ;
French law as to, 165 ; German law
a8 to, 108 ; proposal of Criminel Code
Commissioners as to, 107

¢ Buitors” " or members’ courts, i, &7

Summary arrest, i. 18¢

Summary Convictivns. See Police
Offences

Summary execution, & modarn example
of, i. 62n.

Summary Jurisdiction, Conrta of, Ses
Courta of Summary Jurisdiction

Summary offences, i. 8

Summing up by counsel for erowm, i
450, 454 ; by counsel for prisoners,
454; by judge, 455, 456

Summonses and warrante, . 189

HButtee, how regarded in India, il 160 ;
and by Englishmen, 241n, °

Swanimnote, court of, L 187

Swinderly, case of, for beresy, ii. 445

T.
TasLEs, the Laws of the Twelve, §. 9 et

a2,

Tn.il%oys, trial of, i, 157

Taylor, Dr., on strychnia, ili, 4186, 417 ;

is evidence in Smethurst’s case, 449
el Beg.

Taj'].org(Jn Evidence, i. 447n.

Tavlor, Jeremy, extract from his Doctor
Dubitantium on the theological view
of principal and accessory, 1i. 232n.

Tazeer, in Mohemmedan law, iii. 202

Techniealities, legel, explanation of, iii.
348

Temple, Sir Richard, iii. 286 and n.

Tenterden, Lord, presides at Cobbett’s
trial, if, 872
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Termino Motv, de, the offence of, in
Roman law, i, 29

Territerial Waters Jurisdiction Act,
1878, provisions of, ii. 81

Testamentarie, Lex Cornelia, 1. 20

THEFT, AND 81MiLax OFFENOES, Ro-
man law na to, i 29-3% ; Romen angd
English law of, 33; laws of the
Anglo-Saxon kings as to, i 586,
61 64 ; ili. 129; history of the law
relating to, 121-176; summary of
the history of, 128 ; a capital crime
from Edward I. to 18927, 120;
Glanville on, 130 ; Bracton’s defini-
tion of, 181, 182; Roman law com-
pared with Bracton, 130 ; Pritton on
theft, 133; Mirror on theft, 134,
185 ; cases on theft in FYear-books,
186.141 ; curions case of theft of
goods bailed, 139 ; fraudulent inten-
tion in theft, 189 ; later anthorities
on theft, i41; things capable of being
stolen, 142 ; valune of things stolen,
143 (see Larceny Act); choses in
action, 144 ; statutes on theft, 145:
theft by servants, 151, 152 ; theft by
brokers and agents, 152-1566; Fac.
tore- Aet es to, 155; Fraudulent
Truatees Act as to, 156, 157 ; analysis
of, d:le.b?, 15&}; existing 121.1;"1‘1 of theft
made up of two princi parts,
160 ; ME Russell Gurney’s Act as
to theft by co.owners, 180; theft,
propogals of Criminal Code .Com-
missioners as 1o law of, 162.166;
proposals of author as to punishment
of, 166, 167 ; value ae & test of pun-
fshment, 168 ; French law as to,
1639 ef se¢. ; French und English law
compared, 171, 172 ; German law s
to, 175, 176

Theft, cases of, in the reign of Henry
IL., i. 78-80

Theft, Indian Penal Code on, iii. 317

Thefthote, ancient name for misprizion,
it 238

Thegdoms'a Liber Penitentialis, ii.
439

Theodosian Code, when compiled, i, 4%

Thornton, triel of, 1818, i. 249

Thorpe’s Anetent Lows and Instifutes of
England, i. 51 et seq.

Thorpe, Sir W, punished for bribery,
ii. 251

Threats undetr § Geo. 4, ¢, 129, iii. 219

Thurtell, John, trial of, 1824, i. 227

Thynne, Mr., account of the murder of,
i 224, 107

Thyrning, 8ir W., Chief Justice in the
reign of Richard IL., i. 154

Tigne Junclo, de, the offence of, in

oman law, i. 87
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Tindal, Lord Chief Justice, on the
employment of the military in
suppressing riot, 1. 204

Toleration Act, the, provisions of, ii. 432

Tombs, offences relating to, in Roman
law, i. 26

Tone, Waolfe, case of, i, 312

Tooke, Horne, trial of, for treasom, 1784,
it, 277 ; for libel, 177, 326

Terture in Roman criminal procedure,
i. 47; in England, 222; never Te-
cognised by lew of England, 222; by
native police officers in 1ndia, 442n.

Tourns practically abolished by 1 Edw,
4,0 2 1. 84

Townsend's exposure of the abuses of
trading justices, i 251

Township officers, i. 67

Towns which are counties in them-
selves, . 279

Tracking thieves and stolen cattle, i. 65

Trade, Acts regulating offences against,
ifi, 227 ; owling, 228 ; Factory Acts,
228 ; Merchant Shipping Acts, 228.
See alao Conspiracy in %{estmint of
Trade

TiADE, OFFENCES RELATING To, i
129-233

Trade unions, history of the law as to,
jii. 200 &f seg. ; cpinions as to, 211.
See also Conspiracy ip Restraint of
T'rade

Trading justices, abuses by, 1. 281

' Trailbaston,” meaning of the term, i
1100,

Transportation, punishment of, i. 480-
483

Travellers, Ina's law a8 to presumption
of, law as to, i, 61

Treason against cotn, by 25 Edw.3,1i1.178

TreasoX, Hign, il 244.207 ; success-
ful and unsuccessful treasom, 241,
242 ; epigram om, 241n. ; Glanville
on, 245 Bracton on, 248 ; definition
of treason, 244 ; the Mirror on, 245 ;
early cases of treason, 245, 244 ;
pirscy held to be treason, 246;
isaecroaching " the royal power, 247 ;
forfeiture for treasom, 247 ; Statute
of Treason (25 Edw. 8), 248 ; declares
three things to be treason, 240 ;
popularity of the statute, 250, 251 ;
appeals of treason, 1887, 1388, and
1389, 251 ; statutes relating to trea-
son, 250-255; statutes before Hen.
VIII., 258-255 ; statutes enacted by
Hen, VIII., 255-260; statutes of
Edw, V1., of Mary, and Elizabeth,
260-261;: of Charles II., 261; of
Phil. and Mary, 261; of William
and Anpe, 262; imagining king's
death,.263, 266, 267 ; constructions

Tressilian, C
TRIALS. See also IMPEACHMENTS

on 25 Fdw. 8, 263-265 ; under Eliza.
beth, 266 ; by Coke and Hale, 268 ;
by Foster, 268 ; levying war, treason,
constructions on, 268-274 ; Damma-
ree's case, 270 : Lord G. Gordon's
case, 272-274; Hardy's case, 276;
tresson triala in 1794, 274-278; con-
structive treason, 277 ; staiuie of
Geo. 11I. on treason, 279 ; modern
legislation on, 279-283 ; treason
felony, 279 ; present law relating to
treason shown in tabular form, 281 ;
adhering to the king's enemies is
treason, 282; definition of treason
propaved by Criminal Code Comunis-
gion, 285, 284; French law as to,
98K et seq. ; German law as to, 285
¢t seq. ; offence against king's person,
260 ; Royal Marriage Act, 281
offences against state other then
tresson, 200, 291; tamultucus peti-
tioning, 291; the Riot Act, 2901,
292 ; burning dockyards end stores,
263 ; incitement fo mwmiiny, 208;
ynlawful oaths, 268, 294 ; unlawful
soeieties, 294-296 ; unlawful drilling,
296; summary of history of high trea-
son, 267, See also Appeals of Treason

Treaties, extradition, nations with

which the{. have been made, ii. 74
ief Juatice, trial of, i. 152

Almon, for libel, 1770, ii, 324

Barnard, W., for sending a threal-
ening letter to the Duke of Marl-
borough, 1758, 1. 424

, for the murder of Sir E.

Godfrey, 1678, i. 288

Best, for heresy, ii. 464 and n,

Birchet, for murder, 1573, iii. 109

Bishops, the Seven, for libel, i, 414

Bocher, Joan, for heresy, ii. 459

Bushy, Ceorge, for being a Popish
priest, 1681, i. 224

Canning, Elizabeth, for perjury,
1754, i. 423

Carlile, for libel, 1831, ii. 372

Chambers, Richard, for spezking
disrespectfally of custom house
officers, i, 340

Chretien, for murder, 1860, ili. 489-

510

Cobbett, for libel, 1831, ii. 372

Coleman, for high treason, 1678,
i. 387

Colledge, Stephen, for high treason,
1681, 1. 405

Collins, for Hbe), 1889, it 874

Coningsmark, Count, for murder of
Mr. Thynne, i. 224, 407

Cook, for compassing the king's
death, 1860, 1. 371
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TRIALS, condinued—

Corker, for participation in the
Popish Plot, 1679, i. 390

Cowper, Spencer, for the murder of
Barah Btout, i 41§-422

Cullender, Rose, for witcheraft, 1685,
i. 878-880¢

Cuthill, for libel, ii. 381

Daignaud, for perjury, 18585, iii. 511

Dechamps, for murder, 1880, 489-
510¢

Donellan, for murder, 1781, it 871-
388

Dove, for murder, 1856, iii. 428-437

Duny, Amy, for witcheraft, 1865,
i 878.380

Elwes, Sir Jervase, Lientenant of
the Tower, for delivering poisons
to Overbury, 16135, i. 382

Fuuloomer, Benjumin, for perjury,
16568, 1. 2368

Fenwick, a Jesuit, for treasomable
conspiracy, 1679, i. 389

Fielding, Beau, for bigamy, i 418

Fitzgerald, for flogging withovnt due
inquiry, i. 215

Francis, for treason, ii. 290

Francklin, for Xbel, 1781, ii. 321

Fuller, for libel, ii. 817

Gavan, a Jesnit, for treasonable con-
spiracy, 1679, i. 38¢

Gerberge, Sir John, for treason, ii. 240

Giles, for attempt to murder, ii. 223,
iii, 112

Gray, for Hbel, 1793, ii. 365

Green, for the murder of Bir E
Godfrey, 1678, i 388

Harcourt, a Jesuit, for treasonable
conspiracy, 1879, i. 389

Hardy, for treason, 1794, ii. 2768

Hs.tl:a.\gay, as a cheat and impostor,
i 41

Hawkins, s Buckinghamshire clergy-
man, for theft, i. 377

Hendley, for seditions libel, 1719,

i. 821

Hill, for the murder of 8ir E. Godfrey,
1678, i. 388

Hollis, John, for traducing pablic
Justice, 1. 338, 339

Hugo, for rape, 1303, i. 261, 300

Hulet, for compassing the king's
death, 1660, i. 371

Huant, for seditious conspiracy, 1820,
i, 878

Joanon, for murder, 1869, iii, 488-516

Johnson, Samuel, for libel, ii. 315

Keach, for publishing a tract con-
tai!.}fing anubaptist doctrines, 1666,
i 876

Lambert, for Jibel, 1793, i, 345

Legate, for heresy, 1. 462, 463 andns.

589

Trrals, continued—
Léstade, for rape and 1nurder, 1848,
iii, 466-488
Lesnier, for wmurder, 1348, iii, 511-
527 .
Lesp;gne, for murder, 1855, iii. 511-
52

Lespagne, Madame, for
1855, iii. 511-527

Lilburn, John, for factioms and
seditions libels, 1. 343-345 ; second
frial, for publishing pamphlets
apainst the Parlisment and Crom-
well, 1645, 365-367

Lyons, for piracy and murder, 1863,
i, 408n.

Maclane, David, for treason, 1797,
ii. 279

Manning, for murder, 1872, iii. 63

Marshal, for participation in the
Papish Plot, 1678, i. 300

Mawgridge, for murder, 1707, iii.
69, 78n.

Mead, for a tumultuons essembly,
1670, i. 373 .

Moertens, for libel, 1881, ii. 362 x.

Miller, for libel, 1770, ii. 924

Mi2tchell, Anthony, for felony, i, 268-
59

More, Sir Thomas, for denying the
king's enpremecy, 1535, 1. 321-324

Morris, Colonel, for treason, 1650,
i 368

Moat, for libel, 1881, ii. 375

Naylor, for heresy, i, 466

Norkott, Mary, for the murder of
Jane Norkott, i. 345, 346

Oates, for perjury, 16885, i. 390

(’Connell, for seditions conspiracy,
1844, ii. 878

Okeman, Agnes and Mr., for the
gilérder of Jane Norkott, i, 345-

Pel‘.i“"y 1

Opeby, for murder, 1727, ifi. 68, 72,

78n,
Cwen, for likel, 1752, ii. 325
Oxford, for treason, ii. 290
Paigl;r, for murder, 1866, iil. 389-

Parnell, for seditious conspiraey,
1580-81, ii. 378

Pembroke, for the murder of Mr.

Cony, 1678, i, 448

Penn, ¥or a tumultuons assembly at 2
sermon preached in Gragechurch
Street, 1670, i, 373

Perry, for likel, 1783, ii. 365, 373

Plummer, for murder, 1701, iii. 68

Pooley, for blasphemous libel, 1857,
ii, 475

Popish Plot trials, the, 1678, 1. 383
el #eg.
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Thiats, continued— Tr1A18, confinued—
Prynne, W,, for his book called Woolston, for blasphemy, 1728, ii.
Histrio Mastriz, i. 341, 342 470
Raleigh, Sir W., for high tressom, Trial by battle. See Appeals
1608, i. 333-885 Trisl of Peers by Peers. See Peers, Trial
Reeve, for libel, 17946, ii. 366 of, by Peers
Rowlands, for conspiracy, 1851, iii.  Trials, mode of conducting, in Roman

INDEX,

217

Rumney, for participation in the
Popish Plot, 1679, i, 390

Russell, Lord William, for treasom,
1682, i 408, 412

Sedley, Bir C., for an act of indecency,
1688, ii. 470

Segrave, Nicholas de, for treasom,
1805, i 147

Sherfield, Mr., for breaking a glasa
window in 8t. Edmond’s Church,
Salisbury, i, 838

Sidney, Algernon, for treasom, 1682,

procedure, 1. 46, 47 ; in Anglo-S8axon,
81, 70-73; in ¥nplish, 184-218;
histery of eriminal trials in England
from 1554-1760, 819-425 ; under
Tudors and early Stuarts, procedure
in, 825, 326 ; by examination, 336;
by witnesses, 336 ; under Charles IL
and James IE,, remarks upon, 415;
improvements in, after the Revoln.
tion, 416, 417 ; interest of trials in
the first half of 18th century, 418,
419 ; illustrations, 418 ; mangged by
private persons, 418, 419

i, 408-412

Smethurst, for murder, 1858, iii. 438

Stockdale, for libel, i, 328

Stone, for treason, 1796, il. 282

Bwinderly, for heresy, ii. 445

Tailboys, for attempted murder, L1567

Thornton, for the murder of Mary
Ashford, 1818, i 24%

Throckmerten, 8ir N,, for high
treascnm, 1554, i 326-329

Thurtell, John, for murder of W.
Wesre, 1824, 1. 227

Tacke, Horne, for treasom, 1794,
ii. 277 ; for libel, iil. 326

Tone, Wolfe, by court-martial, i, 212

Turner, Colouel, for burglary, 1664,
i. 223, 376

Turner, & Jesuit, for treasomable
conspiracy, 1679, i. 380

Totchin, for libel, 1704, il 817, 318

Tdall, for felony in writing Marlin

Tribunaux Correctionnels, i. 518 ; pro-
ceedings before, 527

Trollope’s Life of Cicers, i. 462

Trust, & criminal breach of, iil. 128

Trustees Act, Frandulent, 1857, iti. 156

Tuke, Dr., and Dr. Bucknill, on the
inflaence of madness on the diserimi-
pating power of the mind, ii. 178,
179 ; on more) insanity, 184

Tumultuous petitioning, the offence of,
ir. 201

TFurper, Colonel, trisl of, 1664, i, 228,
378

Tutchin, trial of, for libel, ii. 317, 318

Twelve Tables, fragments of, i. 8

Twelve Tables, the Laws of the, i, #
et seq,

Tytene, Earl of, trial of, i. 1594,

Tythingy and hundreds, i. 65

Marprelate, 1681, L 331, ii. B0 L
Vane, Sir Henry, for treason, 1662,
i 870, 873 TUpaty, s Puritan, the case of, tried in

Vincent, for seditious conspiracy,
1839, ii. 878 Murprelate, 1. 331, ii. 303

Wakeman, Sir G., for participation Ulpian on sacrilege, 1. 23; on theft,
in the Popish Plot, 1879, i. 380 33-85

Walsh, for theft, iii. 154 Unlawful assemblies, definition of, ii.

‘Walters, for murder, 1688, iii. 100 §85

Ward, for perjury, 1683, i. 383n, Unlawful associations, in Roman law,

Wentworth, Sir John, for traducing i

uhblic justice, i. 338, 339

Whitehead, s Jemit, for treasonable
eonepiracy, 1679, L 389

Wickliff, for heresy, ii. 442, 443

Wilkinson, A. spd J, for felomy,
i 266-269

Williams, for blasphemons libel,
1797, i 471-478

Woodfall, for libel, 1770, i, 324

Wody, for theft, 1471, iii. 188

1581 for felony in writing Muortin

i 29
TUnlawful drilling, law as to, i. 2968
Unlawful homicide, definition of, iii.

80

Unlawful Oaths Act, 1. 284

nlawful societies, law as to, ii. 204-296

Uniformity, penal clauses in the Act of,
il 480; Acts of, 477

Unnsatural offences, at firat eeclesizsti-
cal, ii. 420 ; then felony by atatute,
430 and =.



INDEX.

Usury, Roman law as te, i 10, iii.
194 ; English lawas to, i1, 192-199 ;
ecclesiastical view of, 184 ; views of
Grotiue and Bossuet on, 194, 195;
Bentham on, 185 ; Aristotle on, 195%.;
Angle-Baxon law, 195; usary an
eccleslartical offence, 197 ; statutes of
Henry VIII, 188; Edward VI,
198 ; Charlea II., 1989 ; Anne, 199 ;
all lawa against usury repealed in
1854, 109

Unterschlagung, Hi. 175

Utfangenthef, i. 3127

V.

VaicaBoNDs in Roman law, i. 25; Eng-

Vlhh law as to, iil. 266-275 1ib
agrancy, iil. 266-275 ; vagraney and the
poor law, 267 ; Statute of Labourers,
267 ; statutes of Richard IL., 268 ;
Henry V. 260; Hewry VII. and
Henry VIIL,, 268, 270 ; Edward V1.,
271, 272; Elizabeth, 272; James
L, 272; Anne, 273; George IIL,
273 ; George IV., 278

Vane, Sir H., trial of, ir 1662, i. 873

Fenire de nove, 1. 311

Venue, the indictment, i. 276 ; history
of venue, 277 ; statutes of, 279

Verdiet, the, i. 304; rule that the
jurors mmet be unanimeus, 304 ; rule
of unanimity explained histerically,
804 ; cases in which the jury ecould
not agree, 305 ; Winsar ». K., 305;
Jurere Act of 1870, 805 ; right of
the jury to returo a verdiet without
penal consequences, 306 ; Bushell's
case, 306; case of Throckmerton,
808 ; attaint, 306; **villain judg.
ment,” 307 ; Fortescue, Smith, Hale,
and Lord Mansfield regarding attaint,
307

Verdicts, special, 1. 311

Vere, Robert de, triel of, 1. 152

Vi Bonorum Raptorum ¢t de Turba of
de Ineendio, Fuine, Navfragio, Rote,
Nuave, Expugnata, in Roman law, i.
38

Vi Publice et Private, Lex Julin de,
i. 18

* View of frankpledge,” the expression,
i. 188

Villain judgment, 1. 306

Vincent, trial of, ii. 378

Vs Publica, 1. 16 ; Pz Privata, 17

Vol, §ii. 172 ; dol, 178 ; vols qualififs,
174

Voluntary actions, om, in criminal
acts, ii. 99 ef seq.
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Voters, acts aguinst bribery of, iii. 258
Vratz, Oa.Fain, one of the wurderers
of Mr, Thynne, i. 407

w.

WAEEMAN, Bir G., trial of, for Popish
Flot, i. 390, 361

Waldegrave, Lody, marriage of, i. 261

Wallace, Attorney-Genersl, on the
Peml laws againat Roman Catholics,
1. 492

‘Welsh, trial of, for theft, iii. 154

Walters, trial of, for murder, 1638, iii,
100

Wapentake, the, i. 65

‘Ward, Sir Patience, his trial for per-
jury in 1688, i. 383n. ; the first oc-
casion on which’a shorthand writer's
evidence was given, 38in,

‘Warrant, arrest without, i. 192

Warrants, atatutes as to granting of,
1848, i 190 ; power of justices to
grazt, disputed for centuries, 191;
issued by Cowrt of High Commission,
i, 426, 427

Warwick, Earl of, trial of, 1. 158

Warwick, Lord, indictment against, i.
321

Watchmen, established by Statute of
Winchester, 1. 185

Webbe, Dr., {ii. 451 &f seq.

Welsh courts, i. 188; institutious of
Edward 1., 138; Statutum Wallie,
138 ; Lordships Marchers, 140 ; Lord
Herbert of Cherbury's sccount of,
140 ; acts were passed by Henry
VIIL., 15858-1543, 142 ; act of 1530,
144

Wentworth, Sir Jobn, trial of, i. 388

Wer, i. 57

‘Westbury, Lord, i 252

‘Wheeler, Sir W., iil. 376 ef seq.

‘Whiston's case, if. 400

Whitehead, u Jesuit, triel of, i, 389

Wickliff end the Wickliffites, treatment
of, ii. 442, 443

Willes, Mr. Justice, on the power of
judges to declare new offences, iii.
359

Wilkinson, A. and T., trials of, i 266-
268

Williams, Mr., of the Temple, case of,
executed in 1619 for writing Balaam’s
Ass, and Speculum Regale, ii. 308

and n.
Williams, Sir W., Speaker of the Honse
of Commons, caze of, i, 308n.
Williams, trial of, for blasphemous
libel, 1797, il 471.473
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Williains, Mr. Justiee, on the law as to
deelling, #i. 101=., 102

Williams, Dr., his evidence on madness
in Dove's case, iil, 432-434

Wilmer, Mr., iil. 376 ¢f azq.

Wilson, 8. K., on Foreign Enlistment
Acts, Hi. 259

Wincheater, Statute of, 1285, i. 188

Winterbotham, a dissenting minister,
trial of, for libel, ii. 885

Witch trials, i. 381

Wircacrarr, Anglo-3azon law as to,
i. 54 how punished in ecclesiasticsl
courts, ii. 410 ; first an ecclesiastical
offence, then felony in sowe cases by
statute, 430; Aet of Henry VIIL,
431 ; Act of Elizabeth, 432 ; prosecu-
tione under this statute, 433 ; Scotch
cases, 432 : statute of James 1., 433 ;
Prosecutions under it to 1712, 433-
435 ; Hopkins, the witchfinder, 434 ;
repealed i 1736, 436

Witches, trisl of Suffelk, 1..877-380

Wite, 2 fine in Anglo-Sazon law, i. 57

Witnesses, for priscner, restrictions om,
in England, i. 351; mno wilnesses
allowed in Seotland till 18th century,
851-353 ; nor in Franee till Revolu-
tion, 354 ; Tules as to the examination
of, in moedern eriminal trinls, 430 ;
law as to witnessea to character, 450

Wody, trial of, for theft, 1471, iii. 188

Wolfe Tone, cane of, i. 212

Woodfall's trial for libel, ii. 524

INDEX.

Waolston, trial of, for blasphemy, 1728,
ii. 470

Wounding, Anglo-Saxon law as to, i.
54; Bracton’s definition of, and
history of law as to, ifi. 108 and .,
f geg, 5 French law as to, 119 ; Ger-
man law a3 to, 120

‘Wren, Bishop, trial of, 1642, i. 150n.

Writ of certiorard, 1. 95

Writ of error, 1. $5, 308 ; history of, 30%

Wynford, Lord, his account of his
directions to the jury in the trial of
8ir F. Burdett for libel, ii. 369

Y.

Yrsr-Bookson eriminal responsibility,
ii, 98n. ; criminal cases in the, 202 ;
on -decapitation as a punishment for
flight, 476n. ; on killing by mis-
adventure, iii. 38, 39, 41; on theft,
137 ; on perjury, 243

Yelverton, Sir H., trial of, 1621, i
158m,

York, Archbishop of, tried for treason
against Richard II., i. 1562

Z.
ZEMINDAR, the, power and position of,
1L 236
Zenger, trial of, for libel, ii. 323n.

THE END.
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