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Introduction

For several years the Law Reform Commission has published a series of Study
Papers, Working Papers and Reports to Parliament regarding certain aspects of protect-
ing the human persen. Among these, in the field of medical law, is a group of studies
produced by the Protection of Life Project. The Commission has thus been able to
make proposals for reform affecting the criteria for the determination of death, steri-
lization of the mentally retarded, medical treatment, euthanasia, suicide, interruption
of treatment and techniques for controlling and altering personality, and will soon be
doing so for experimentation on human subjects. It has also published two key general
studies, one on the sanctity of lifc and the other on consent to medical care.

Besides these general studies, intended for a wide readership, there are other Papers
of a more strictly legal nature, directly affccting the criminal law as such. An example
of these is Working Paper 29, entitled The General Part: Liability and Defences, which
contains a group of principles which can also apply to protection of the human person.
Finally, the Commission has undertaken other studies on offences against the person,
strictly speaking, such as homicide and assault.

This group of studies has led to much consultation among various groups of legal,
medical and other experts. It has also generated public reaction, giving the Commission
the benefit of relevant comments, criticisms and observations. This reaction has made
an invaluable contributien to the Commission’s analysis. In many cases it has enabled
the Commission to adjust certain new approaches, such as changing, in a Report to
Parliament, certain recommendations made in the Working Paper on the same subject.
It has in addition shown the Commission the cxtent to which reform is necessary, and
even urgent, in certain areas.

Among the objectives of the Commission since its inception is one which has now
become a priority: reforming the criminal law, and in particular an in-depth revision
of the present Criminal Code. The Commission is now devoting the larger part of its
energy to this undertaking so that Canada will have a modern Criminal Code, responding
to the needs of the late twentieth century and adequately expressing the social aspirations
and demands of Canadian citizens.

In terms of this undertaking the protection of the person is clearly of special
importance and a priority. The principal body of offences in this area at the present
time is contained in Part VI of the Criminal Code. These must therefore be subjected
to a critical review in light of changes in social mores and the problems which the
existing provisions have created in the courts.



However, in such an important area it is essential to attempt to formulate a general
policy. Owing to the speed of scientific development, protection of the person in the
field of medical law presents special problems which affect the daily lives of everyone.,
In view of these two factors, the Commission has thought it advisable to produce a
general Paper with two specific objectives. The first is to bring together the various
recommendations scattered among the Protection of Life Project Papers written to date.
The second is to achieve a systematic and organized presentation of a group of recom-
mendations to which the drafters of the new Criminal Code can refer,

This Paper is not limited to recommendations which can be converted directly into
legislation, though these comprise by far the most important part of it. The many studies
which the Commission has undertaken on the matter have indicated the existence of
two important factors upon which reform will to some extent depend. First, the protec-
tion which the law gives, or should give, to the person forms a complex whole which
is not basced exclusively on the criminal law. The guarantees made in the Constitution,
the federal or provincial Charters, protection by private law and at times by admin-
istrative law, all play an important part. The protection given by the criminal law must
therefore take these other provisions into account and so far as possible be in harmony
with them. It is for this reason that, in several of its Papers, the Commission has from
time to time made suggestions on general legal policy and advocated better co-ordination
between federal and provincial law. This was the case in particular in Working Paper
24 on the question of the sterilization of the mentally handicapped and Working Paper
43 on behaviour alteration and the criminal law.

Furthermore, real reform sometimes occurs more through the changing of individual
or group attitudes, behaviour and conduct than by the drafting of legislation, especially
in the case of the criminal law. The desired changes may be achieved only if government
has a coherent policy in this regard. This policy does not necessarily have to be contained
in criminal legislation: it may simply be in rules of internal administration, The Commis-
sion has many times had to make this kind of suggestion, both in connection with the
Protection of Life Project and in its Administrative Law Project. This Paper was there-
fore conceived and written with this in mind,

Before examining the muin problems which any reform should attempt to resolve,
one must relate that inquiry to a more general context, in this case the role of the
criminal law as an intervening force.

The Canadian legislative and judicial corpus indicates that there are several levels
of intervention affecting the legal protection of the integrity of the human person. First,
there are the provisions of the Canadian Charter of Rights and Freedoms and the
interpretations that these may be given by the courts. In the same category we can put
the various provincial enactments, such as the Québec Charter of Human Rights and
Freedoms, which also seek to protect the person from the standpoint of public law.



Private law, whether in the civil or common law tradition, has also developed
several techniques to protect and preserve the integrity of the person. Thus, private law
provides the victim of an injury caused by the fault or negligence of another a remedy
in the form of monetary compensation for the damage suffered. Some statutes also give
the individual greater protection in particular areas. This is true, for example, in the
case of experimentation and the sterilization of persons who are mentally handicapped.

The criminal law intervenes on a third level. Without wishing to undertake a
philosophical analysis of its role here, it will suffice for us to note that the prevention
of crime is among the functions it is required to perform. The criminal law exists to
stigmatize publicly certain antisocial acts. On the other hand, not every act of this
nature necessarily has a criminal penalty attached to it. The objectionable conduct must
also have a certain degree of gravity and seriousness to warrant this kind of prohibition.

No cxception is made to this general rule where protection of the integrity of the
person is concerned, Though such integrity is recognized by the law as a fundamental
value, every invasion of it cannot and should not necessarily constitute a criminal
offence. Thus, if the intrusion causes the victim's death, the perpetrator will be held
liable only if the act committed constitutes a homicide within the meaning of the law
or negligence which, through the reckless or careless behaviour of the perpetrator, can
be classified as *‘criminal negligence.’” If these conditions are not met, as for example
when there has simply been an **accident’” in the popular sense, the criminal Jaw leaves
to private law the task of determining whether monetary compensation is appropriate.
It does not publicly stigmatize the wrongful conduct. There is thus an appreciable
difference between criminal negligence and civil fault, depending on the nature and
type of action by the perpetrator, and this clearly illustrates the special functions of
these two areas of the law.

This difference is fully confirmed by the facts when applied to the specific context
of medical taw. The case rcports are full of court decisions holding a physician liable
in damages to his patient as the result of a mistake or fault in diagnosis or treatment.
On the other hand, cases in which a charge of homicide, criminal negligence or assault
has been laid against medical personnel are rare, and those in which a conviction was
obtained are rarer still.

This general statement of the function of the criminal law leads to certain important
conclusions. First, the revised criminal law should not be expected to govern all inva-
sions of the integrity of the person. Ooly those of such gravity and seriouness that they
merit a public sanction should be *‘criminalized.”” Second, and this is the point of
special significance in medical care situations, the criminal law should not be expected
to regulate in advance, in minute detail, the entire system of protection for the patient’s
rights. Criminal law may lay down certain prohibitions and attach penalties to them:
it cannot, like a regulatory statute, specify detailed terms and conditions or even regulate
the application of such protection.



Thirdly, though medical law may result in a special type of intrusion, it is not
unique in doing so. As the rules of the criminal law are stated in general form, and
in language expressing principles of universal application, most of the problems which
arise in the field of medical law can be regulated by those general provisions applicable
to all other cases of illegitimate violation of the integrity of the person. If the need

arises, a specific provision may become necessary to cover a situation peculiar to
medical science.

In conclusion, therefore, the criminal law should not be expected either to completely
regulate protection of the integrity of the person, or to provide an answer to all problems.



CHAPTER ONE

Outline of Reform

Ag indicated in the various Papers published by the Commission to date on the
subject as 4 whole, reform affecting protection of the integrity of the person turns on
a number of basic questions that must be briefly reviewed and examined here.

Some of these invoelve fundamental matters (s the right to consent to what would
ordinarily be an assault legitimate?); others problems of legal analysis (Should the idea
that treatment is prima fucie an assauit be preserved?); and still others specific rules
(Should aiding suicide be criminalized?). To provide a coherent overview of the question
and aftempt to impose at least a semblance of logic in a very disparate whole, we
thought it advisable to group our observations under three main principles, which we
feel should govern all aspects of the reform, namely:

{1} maintaining the principle of protection of life and health;
{2) maintaining the principle of the autonomy of the person;

(3) maintaining the principle of the person’s right to seif-determination.

I. Maintaining the Principle of Protection of Life and Health

By a series of offences, the present criminal law sccks to protect human life and
health. These various provisions have been analysed in dctail in Working Paper 26,
Medical Trearment and Criminal Law. As that Working Paper showed, this protection
centres primarily on the offences of assault (Criminal Code, ss. 244, 245), failure to
fulfil a duty to provide nccessaries (s, 197), failure to fulfil a duty imposed on thase
who undertake acts dangerous to life (ss. 198, 199), intentionally causing badily harm
(s. 228), criminal negligence (ss. 202-204) and homicide (ss. 204-223), These provi-
sions are general in application and so naturally also cover acts committed in a context
other than the medical one.

The criminal law must continue to ensure that the individual has such protection.
Life and health must continue to be recognized as fundamental values which are worthy
of protection. From the standpoint of reform, however, three questions need to be asked.



(1) Shouid the law also protect the mental or psychological integrity of the person
by criminalizing violations of it?

(2} Are the current gencral standards detcrmining what conduct by medical
personnel is acceptable for purposes of the criminal law adequate?

(3) How should the criminal law treat cases where palliative care is administered
when that treatment may result in shortening the patient’s life?

A. The Protection of Psychological Integrity

This very complex problem was discussed at length in Working Paper 43, entitled
Behaviour Alteration and the Criminal Law. The Commission observed in that Paper
that the present law onty protects the psychological integrity or health of an individual
in an indirect and piecemeal way. Various possible solutions to the problem were
presented after it was clearly recognized that, at least in principle, psychological integrity
is a value which also merits recognition and protection. These solutions, discussed at
length in Working Paper 43, have been submitted to jurists, mental health professionals
and the public for consideration.

The Commission has consulted widely on this issue, and the following is a summary
of its findings and conclusions.

First, a large majority recognized the necessity in modern times of using the crim-
mal law to protect respect for psychological integrity. Secondly, a large number of the
jurists consulted, espectally practising lawyers, considered that the evidentiary problems
referred to by the Commission in Working Paper 43 are indeed real and would represent
a myjor obstacle if the offences were to be framed along the lines of those already
existing for violations of physical integrity. Finally, all those consulted agreed with the
proposals contained in that Working Paper rtegarding the modernization of existing
legislation.

The Commission therefore considers that the new Criminal Code should attempt
to make some provision for protecting psychological integrity, but it realizes the very
great problems involved in doing so. It is for this reason that the Commission has, for
the time being, simply recommended the creation of ap offence against psychological
integrity limited to the treatment situation.

B. General Standards of Criminal Law

The Criminal Code recognizes a valid defence in questions involving medical
reatment when, as section 45 provides, treatment is performed for the benefit of the
individual, with reasonable care and skill, and it was reasonable to provide the treatment
having regard to the state of health of the person and the other circumstances of the
case,



To begin with, the criminal law regards treatment as an assault like any other.
However, it is a very special type of assault, since legislation specifically creates an
exemption from liability in view of the purpose of the treatment (the individual’s
welfare), its reasonableness and the means used to provide it.

As Working Paper 26 showed, the criminalization of an action involving a surgical
procedure can only occur if there was an abuse, that is — to apply the idea underlying
the present legislation — if the act taken as a whole was not “‘reasonable.’’ In the
Commission’s view, this requirement should be maintained and the matter left to the
courts to decide in each particular case.

The foregoing analysis applies only within the limits of actual treatrment or therapy.
Certain problems may arise in experimental situations, since the objective is not to
provide an individual with a benefit as such, but simply to extend the area of scicntific
knowledge. Nonetheless, purely scientific experimentation on human beings is a widely
accepted fact of modem life. It is a necessity in pharmacelogy and the development
of new medicines. It has a socially valid and cthically legitimate purpose. Provided the
person who is the subject of the experimentation gives valid consent, not obtained by
mistake, fraud or violence, the first obstacle to its legality would appear to have been
removed. As with trcatment as such, moreover, the general provisions regarding offences
against the person (homicide and criminal negligence) appear to be adequate to control
possible abuses,

The Commission accordingly recommends, subject to the additional conditions
stated below, that experimentation be subject to the same rules as treatment, in that
the legality of the act will depend on obtaining free and informed consent to it.

A further problemn presented by the gencral rule of ‘‘reasonableness’ of the act
was discussed at length in Working Paper 28 and in Report 20, both entitled Ewthanasia,
Aiding Suicide and Cessation of Treaiment. It results from the combined effect of the
provisions of Criminal Code sections 45 and 199. The latter, it will be recalled, requires
anyone who undertakes medical treatment to continue providing it if failing to do so
may threaten human life. Taken literally, and in the medical context, it amounts to a
legislative endorsement of heroic and aggressive therapy. It would mean that a physician
who has undertaken treatment cannot suspend it if doing so could result in the patient’s
death, even though the treatment has become useless and is only delaying eventual
death. This provision was drafted at a time when extraordinary means of artificially
prolonging human life did not yet exist. It is clearly no longer suited to the current
situation, and taken literally, produces an effect diametricaily opposed to that desired.

This extremely serious problem led the Commission to suggest a significant amend-
ment to the present law in Report 20. This recommendation, drafted in keeping with
the present Criminal Code provisions, and in the form of a legislative amendment, read
as follows:

Nothing in sections [4. 45, 198, 199 and 229 shall be interpreted as requiring a physician



(b) to continue to administer or undcrtake medical treatment, when such treatment has
become therapeutically uscless in the circumstances and is not in the best interests of the
person for whom it is intended.

The Commission repeats this proposal, the spirit and content of which should be
embodied in the new Canadian Criminal Code in a new form. It accordingly suggests
that the new Criminal Code contain a specific provision that, contrary to the general
rule regarding crimes by omission, no one has a duty to continue medical treatment
that is therapeutically useless or contrary to the wishes of the patient.

C. Palbative Care

It will be recalled that palliative care is care given to the paticnt not to cure his
illness but solely to ease the physical and emotional suffering he experiences.

For some years palliative medicine has been making great strides in effectively
controlling the pain suffered by terminal patients. This progress is an eloquent and
humanitarian response to those who advocate active euthanasia to prevent patients from
suffering. It should be continued and encouraged.

In palliative care the administration of drugs or pain-killers has a place which,
though not unique, is essential. It is welt known in pharmacology that at some point
the administration of such substances creates a risk of shortening the paticnt’s life
expectancy. Though in such a case the act is clearly not committed for the purpose of
causing death, the fact remains that it may be suspect from the standpoint of the criminal
law because it has a causal relation to death.

In Report 20. the Commission, responding to the many representations made to
it, suggested adoption of the following formulation, again within the framework of the
existing Criminal Code:

Nothing in sections 14, 45, 198, 199 and 229 shall be intcrpreted as preventing a physician
from undertaking or obliging him to cease administering appropriate palliative cate intended
to climinate or to relicve the suffering of a person. for the solc rcason that such care or
measures arc likely to shorten the life expectancy of this person.

In the Commission’s view, the gist of this amendment, designed to remove doubts
concerning a matter of great importance, should also be included in the new Criminal
Code. It might, for example, be the subject of a special provision inserted in the chapter
dealing with the definition of crimes or offences.

II. Maintaining the Principle of Autonomy

The principle of autonomy of the person has been defined, described and discussed
many times in Papers published by the Commission. There is thus no necd to cover
the same ground again here. However, its impact on the criminal law needs to be



examined in greater detail. The following comments do not apply to medical law only;
they have a more general scope covering offences against the person. For clarity in
presentation we have chosen to group our findings under two main headings: first, the
role of consent, and second, the protection of incompetent persons.

A. The Role of Consent

In a Study Paper published in 1980, the Commission examined in detaii the prob-
lems raised for current positive law by consent to medical treatment.

In classical theory there is, in principle, no assault if the “*victim’' consents to
the force used against him and if the purpose of using such force is not in itself illegal
or immoral. To take an everyday example, a boxer, by the very nature of the sport he
engages in, consents to receive normal and usual blows in the process. In general,
therefore, consent has the effect of legalizing a violation of bodily integrity which, in
other circumstances, without such consent, would constitutc a criminal offence. Two
questions arise as a result.

First, the consent given must be valid. The law cannot look only at the formal
aspect of the expression of consent in determining its legal validity. Somcone who
acquiesces in an assault on his person because he is threatened with death has expressed
consent, but has not validly consented in the eyes of the law. A consent extorted by
duress is not valid and so cannot legalize the assault.

The same is true of conscnt given by the victim as the result of a mistake or fraud.
Such situations are well known in the private law of contract, and are referred to as
defects in consent. This must also be the case in the criminal law.

In light of this, the Commission considers that the new Code should contain funda-
mental rules regarding consent, spevifying the cases in which the victim’s consent may
be regarded as a valid defence to the charge and providing that, despite a formal
expression of consent, there cannot be a valid consent if it was obtained by mistake
or fraud or is the result of duress.

The second guestion is more complex. It will be examined by the Commission in
its Warking Paper on experimentation. The problem is not limited te this type of action,
though in practice it is usually encountered in this connection. If it is assumed that a
competent person can validly consent to an invasion of his physical integrity, does this
mean that the mere fact of consent constitutes a valid defence in all cases? The situation
may be iliustrated by an example. Assume that someone of legal age, of sound mind
and in full possession of the facts, consents to become the subject of a scientifically
useless experiment which, though presenting no danger of death, may nevertheless have
serious consequences. A person conscnts, for example, to demonstrate the effectiveness
of a new surgical instrument, by having a healthy finger amputated. Assume, to take



another example, that in its initiation rites a sect requires its future members to amputate
a leg, and the new candidate freely consents to do this and finds a surgeon willing to
conduct the operation. In such cases, should not the criminal law in the name of public
order retain the right to intervene, despite the consent, and to criminalize the act in
question?

As Working Paper 28 indicated, whereas the traditional common law prohibits
consent to death or the infliction of grievous bodily harm, the Canadian Criminal Code
in section 14 limits the scope of the rule to consents to death.

The Commission feels that society must, through the courts, retain some power
of contral over the acts which it may regard as ‘*humanly unacceptable™ at a particular
stage of its development.

Two solutions are therefore possible. The first involves enacting a specific offence,
or inserting in a general offence on consent a provision, stating that consent may not
be validly given if the purpose of the assault is itself immoral or unacceptabie. This
is the approach taken, for example, by paragraph 226(a) of the Penal Code of the
Federal Republic of Germany, which provides:

Anyone who inflicts a bodily injury with the consent of the injured person comrmits an
unlawful act only if such deed violates basic morality.

The problem with this first solution is the fact that it draws a very general line and
does not make it possible to foresee judicial solutions with any accuracy. The second
solution, which the Commission prefers, is simply to go back to the old common law
rule, followed by Canadian courts, that consent cannot be validly given if the assault,
when not justified for therapeutic reasons, may create a serious danger to the person’s
life or health. If the bodily harm is minor and the individual consents to it, the criminal
law should not prohibit it. The power of the courts to intervene should be reserved for
cases in which the person has to be protected, despite himself, against a serious attack
on his health or integrity.

B. The Protection of Incompetent Persons

The incompetent person, that is, someone who cannot give valid consent, may
become an easy target for all kinds of abuse involving violation of personal integrity.
This is why from time immemorial the law has provided special protection for such
persons.

The problem of protecting incompetent persons has been considered by the
Commission several times since 1972, In some recent studies the inability to consent
and its effects, as well as methods of protecting fundamental rights, have been analysed
in connection with: contraceptive sterilization operations (by Working Paper 24); cessa-
tion of treatment (by Working Paper 28 and Report 20); behaviour alteration (by Work-
ing Paper 43); and also more indirectly, medical treatment (by Working Paper 26).



It appears from all the discussions, comment and observations on these various
provisions and those published by the Commission earlier, that preservation of the
principle of autonomy of the person necessarily requires that the measures to protect
the rights of an incompetent person should be strengthened. By definition, an incom-
petent person is someone who no longer functions autonomously. Society must therefore
seek to promote those persons’ recovery and the law must provide them with special
protection. In this connection the reader can refer to Working Paper 24 on sterilization.
This Paper has been uscd as a model in many provincial legislative initiatives on the
subject, at least as regards general principles. The Commission does not intend to further
its research on that issue or to submit a Report to Parliament. In the present state of
the law, in view of the progress alrcady made. it feels this would not be useful,
especially since the civil rules for protecting the mentally handicapped do not necessarily
belong in the Criminal Code.

In the criminal law, the requirement that consent be free and informed in order
to legalize an invasion of the integrity of the person provides some initial protection.
However, as we have seen, this is not sufficient. As the Commission has pointed out
on several occasions, the progress of psychiatry and the changes in attitude toward
mental illness mean that it is increasingly necessary to separate incapacity in the legal
sense from factual inability to give consent. In the case of decisions regarding a person’s
own body, medical procedures and decisions affecting life and its continuance, the fact
that he has been declared incompetent by a court does not mean that his consent or
assent may automatically be dispensed with. In other words, for the purposes of the
criminal law a person whom the criminal law has declared incompetent should, like
anyone else, have the right to participate in decisions concerning himself when those
decisions involve a violation of his integrity, provided he is able, despite the illness
affecting him, to understand the nature and consequences of his actions. Most current
or proposed provincial legislation has adopted this general concept.

However, this rule has to be qualified. As the Commission has observed, where
treatment is concerned, a hospital or physician must retain the right to treat a person
without his consent in an emergency situation and where inaction may be dangerous
to the life or safety of the person or his surroundings. These are the classical exceptions
which require no further elaboration.

Finally, though the mentally iil or handicapped person, like anyone in Canadian
society, benefits from the general protections provided by law, such as the Charter and
other fundamental legislation, he must still be given specific protection to shield him
from abuses. As the Commission has mentioned several times, it should not be possible
to deprive anyone of the exercise of certain of his rights without a valid decision either
by a court of law or by a quasi-judicial tribunal. Moreover, a mentally handicapped
person should benefit from all the fundamental procedural guarantees against unlawful
confinement. These requirements are in fact applied in the great majority of existing
federal and provincial enactments on the question.

Civil protection for incompetent persons is primarily, though not exclusively, a
matter for provincial law. There is, however, a new aspect to such protection with the
coming into force of the federal Charter, many of the provisions of which will undoubt-
edly have a direct bearing on the matter. As the Commission indicated in Working
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Paper 43 rcgarding behaviour control and alteration, it is discouraging to find a lack
of uniformity in provincial legislation on such an essential matter as the rights and legal
treatment of the mentally handicapped. The Commission accordingly repeats its recom-
mendation, made at that time, that a special effort should be made through bodies such
as the Uniform Law Conference to adapt existing legislation to the rights conferred by
the Charter and, when possible. to standardize the various provisions regarding the
protection of incompetent persons,

II. Maintaining the Principle of Self-Determination

One of the direct consequences of the principle of personal autonomy is the right
to what may be referred to as seff-derermination. Once a persen is capable of making
free and informed dccisions, he should have the right. without interference and within
the fimits imposed by his living in society, to make decisions affecting himself. This
rule of self-determination is particularly important where decisions affect physical or
mentat integrity. It is designed to respect the individual’s decision-making power, to
ensurc a personal ‘‘sphere of intimacy™ and to guarantee the individual a measure of
control over his own life.

In Working Paper 28 and Report 20 the Commission examined, in relation to the
criminal law, the consequences of applying this principle to standard vielations of the
physical integrity of the person. The present situation and the suggestions for reform
made at that time may thus be briefly reviewed here.

A.  Cessalion of Treatment

Treatment of a competent person is a voluntary act. Because he is autonomous,
he has the power to decide to start or stop it. The matter becomes serious when the
cessation or non-initiation of treatment at the request of the person concerned may have
the effect of causing or hastening his death.

As it has said several times, the Commission considers that the law should observe
the principle of self-determination by the individual over his own body. over his own
life and death. This necessarily means that an individual may refuse treatment or have
it stopped. even if doing so places his life in jeopardy. This is true, for example. of
a Jechovah’s Witness who refuses a blood transfusion or a patient suffering from a
serious illness who desires to end treatment or to stop intravenous feeding. It is clearly
important to ensure that the decision is that of a fucid person who is capable of making
it. If this condition is met, the Commission considers that the decision should be carried
out even though to an impartial observer it may not appear to be objectively valid. The
individual’s personal reasons, whether or not shared by others or by society, should
be respected, whatever one’s opinion of their logic. relevance or validity.



The Commission therefore considers that in the new Criminal Code, the competent
person’s right to self-determination over his own body and the right to make upaided
decisions affecting himself should be formally recognized and stated. This right is a
general one which not only has medical ramifications but alse applies to any circum-
stances in which a violation of the integrity of the person may take piace.

B. Active Euthanasta

The Commission has strongly rejected active cuthanasia and continues to do so.
As it wrote in Report 20, the act of active euthanasia. sometimes known as mercy
killing, should continue to be treated as murder by the law.

Observance of the principle of sclf-determination does not imply that the individual
has the right to tequire others to put him to death. Active euthanasia, cven with the
consent of the person concerned, is unacceptable. Its legalization or dircct or indirect
recognition by the criminal law is dangerous because it may lead to serious abuses. It
could only result in a significant reduction of the area of protection provided by the
criminal law for the ntegrity of the person.

There does not seem to be any need to review here the argument developed at
some length on this subject by the Commission in Working Paper 28 and Report 20.
Our position remains one of firm opposition to the legalization or dectiminalization of
active euthanasia in any form, or any special legislative treatment for mercy killing.

C. Aiding Suicide

Finally, the principle of self-determination implies that a competent person is free
to attempt to end his life by an act which is nevertheless objectionable in social and
human terms. The decriminalization of attempted suicide. in 1973, did not have the
effect of legitimizing suicide or of creating a true *‘right’® to suicide in the classical
sense of that word. The Commission fecls that suicide remains an act which is funda-
mentally contrary to human naturc. However, it agrces that for humanitarian reasons
the attempt should be decriminalized.

In 1973, Parliament retained aiding suicide as an offence. This move has recently
been criticized by several groups. especially in view of the assistance provided to the
terminally ill. In Working Paper 28 and Report 20, the Commission stated its opposition
to the decriminalization of aiding suicide on the ground that the principle of self-
determination should not confer a right on a third party to aid or abet a person to
commit the act. Further, in terms of general legislative policy, decriminalizing the aiding
or abetting of suicide is dangerous because of the abuses that will necessarily result
from such a pelicy. It has to be borne in mind that aiding suicide will not occur only
in cases of terminally ill patients, with whom in human terms one can only sympathize.

The Commission therefore considers that the new Criminal Code should continue
to prohibit aiding suicide as one of the offences against the integrity of the person.



CHAPTER TWO

Proposals for Reform

As we mentioned at the beginning of this Report, law reform in keeping with the
Commission’s mandate can be achieved in several ways. First, it may be through
amendments to existing legislation or by the creation of new legislation, as part of the
adoption of a modern Criminal Code. Second, it may be by adopting proposals not
necessartly intended for legislative enactment. Finally, it may be by means of recom-
mendations on legal policy in the widest sense, indicating to the government, Parliament
or the proper authoritics the general approach that should be taken on a particular
question.

These three methods have been used throughout the studies published by the
Commission since the early seventies. In determining their final form, especially those
in the first category, the Commission has to take into account that it is at present
devoting most of its energies to the drafting of a new Criminal Code. Legislative reforms
already proposed will thereforc now have to be examined in terms of their inclusion
in this new document.

The final form of this new Criminal Code and its internal structure have not yet
been decided. It is therefore difficult for the Commission to present its proposals in
the form of a final legislative provision. For this reason it has preferred, in what follows,
to give as complete a list as possible of the content which such new rules should have,
without concerning itself with their final form for the time being.

For the sake of clarity, these recommendations have been combined under two
headings, those to be contained in legislation within a new Criminal Code and those
which fall more into the category of recommendations on general legal policy.

1. Recommended Legislative Amendments

Some form of regulation of medical treatment within the Criminal Code is essential.
This is implicit in the existing legislation, as the provisions of sections 19, 45 and 198
on the one hand legalize what would otherwise fall under the heading of assault, and
on the other set out the general criteria governing the legality of this type of procedure.

The final form which the regulation of medical treatment may take in the new
Canadian Criminal Code is still to be determined. It will probably only be settled once
the substance and form of other provisions governing offences against the persen are
determined.



Our first recommendation for legislation is therefore general in nature:

1. That all the offences against the person currently contained in the Criminal
Code be retained, subject to the necessary technical modifications of substance and
form, and that provision be made for redefining the rules regarding medical
treatient.

Second, and in order of generality, there is the question of the legal recognition
of the protection of psychological integrity. In keeping with the position taken by the
Commission in the preceding discussion, its second recommendation is as follows:

2. In a treatment situation, the fact of causing serious psychological injury
should constitute an offence. The possibility of extending the scope of this offence
should be considered.

Third, the new Criminal Code should attempt to achieve greater clarity as regards
consent, and in particular as to the legal cffect of consent by the **victim’’ to a violation
of the integrity of his person. To achieve this objective the Commission makes the
following recommendations;

3. That except in emergency cases, the patient’s consent be a prerequisite
to the legality of medical treatment. Where the patient is unable to communicate,
the consent of a third party as defined by provincial law should be obtained.

4, That the patient’s consent be a prerequisite to the legality of human exper-
imentation. Further, the risk incurred should not be out of proportion te the benefit
that may be expected and should not constitute a serious threat to the person’s
life or health.

5. That consent may only be regarded as valid if it is free and informed,
the exact meaning of these concepts to be determined by the courts in each partic-
ular case.

The Commission considers that the current standards for penalties relating to medi-
cal treatment are adequate and should be retained. Accordingly, the criminal law should
not be concerned with slight fault or negligence in the administration of medical or
surgical treatment. The Commission therefore recommends:

6. That, in general, the existing rules on the reasonableness of medical proce-
dures and the standard required for penalizing abuses be maintained.

As the Commission has already twice suggested, it seems important at the present
time for medical treatment to be recognized as prima facie legal, in contrast to other
standard violations of personal integrity. For this reason it recommends:

7. That the new legislation on the subject be drafted so as to separate medical
treatment from other forms of violation of the integrity of the person and to recog-
nize that the former is prima facie legal.

16



The new protection given to human rights by the Charter means that they are now
more sccure than they used to be. However, in some special cases the law should
provide additional protection. As we have seen in all cases, a strict interpretation of
present legislation leads to endorsing and actually prescribing heroic or aggressive ther-
apy. This practice is objectionable because it is directly contrary to the principles of
the autonomy of the person and his right to self-determination, and because it is in
itself a violation of the patient’s fundamental rights. Though the general rule should
continue to be that treatment given against the patient’s wishes is an assault, the
Commission feels that the problem is too important for proper conduct in this regard
to be detcrmined only by deduction from a general provision. The Commission therefore
recommends:

8. That the ambiguity created by the provisions of section 199 of the present
Criminal Code be resolved, and that the Criminal Code provide for the right of
any competent person to refuse medical treatment or to ask for its suspension or
termination, and that therefore no one shall be required to provide it against the
patient’s wishes.

Where a person who is unconscious, too young or not of sound mind is incapable
of giving valid consent, the practice of providing heroic or aggressive therapy already
prohibited in ordinary situations should not be allowed. The Commission therefore
recommends:

9. That whether in the case of an incompetent or a competent person, a
physician cannot be held criminally liable if he decides to sespend or not to commence
treatment which has ne further therapeutic value and is not in the patient’s best
interests,

Also with regard to medical treatment, the Commission fecls it is essential for the
Criminal Code expressly to favour the administration of palliative care, even where
this may risk shortening the patient’s life expectancy. This is simply a matter of recog-
nizing a humane and accepted medical practice, and of ensuring that terminally ill
patients are not deprived for some obscure legal reason of the palliative care to which
they are entitled. Palliative care should, of course, always be administered in accordance
with the rules ordinarily applicable to consent. (See Recommendation 3, supre.) The
Commission therefore recommends:

10. That there be a provision in the Criminal Code stating that the admin-
istration of palliative care is not subject to any legal penalty when it is done for
the person’s benefit, even if it has the effect of reducing his life expectancy.

In Report 20, the Commission categorically rcjected any loosening of the existing
criminal law rules regarding active euthanasia, whether in the definition of the offcnce
or in sentencing. For the reasons already stated, the Commission recommends:

11. That active euthanasia be neither legalized nor decriminalized and continue
to be treated as culpable homicide both in terms of substance and sentencing, even
if the act of homicide is committed for humanitarian reasons.
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Finally, the Commission has indicated its opposition to decriminalizing the aiding
and abetting of suicide. It therefore recommends:

12. That aiding and abetting of suicide not be decriminalized and continue
to be penalized in the new Criminal Code.

1I. Recommendations on General Legal Policy

In a separate Working Paper not yet completed, we are examining the standards
which should apply to cases of experimentation on human subjects. The Commission
has found that no specific rules exist in Canada applicable to those who use human
beings as subjects of experimentation. Ethical rules certainly exist in various grant-
aided or university bodies. Similarly, the Ontario Law Reform Commission recently
suggested a specific guideline regarding experimentation on the foetus. However, we
are currently censidering whether these should be standardized, grouped in a single
unit, whether exceptions or prohibitions regarding certain more vulnerable groups (pris-
oners, foetuses, children, the mentally handicapped and so on) should be rationalized
and a procedure created for overseeing the application of these standards.

Two principal recommendations made directly or indirectly in the various Papers
mentioned above must be clarified here.

Qur first general recommendation concerns the protection of the mentally incom-
petent. The Commission has found that there are sometimes considerable differences
among the provisions to protect them in the various Canadian provinces. As it means
protecting truly fundamental rights, and in view of the provisions of the Charter, the
Commission recommends:

13, That a special effort be made through bodies such as the Uniform Law
Conference, first, to bring existing legislation more in line with the rights recog-
nized by the Charter, and second, to standardize, where possible, the various
statutes affecting the administration and refusal of treatment and the protection
of the fundamental rights of the mentally incompetent,

QOur second general recommendation is as follows: the Commission has had occa-
sion to mention how firmly it rejects the idea that treatment may be used as a form
of ¢criminal penalty. It also recognizes that, from the mere fact of being confined, a
prisoner is subject to psychological pressure which makes him mere vulnerable than
others to certain abuses. The Commission therefore recommends:

14. That the proper authorities ensure that medical procedures in prisons
are controlled so that they are in keeping with the applicable principles of Canadian
law. Such control should deal with the following problems, among others: obtaining
the prisoner’s consent; a mechanism to ensure that participation is veluntary; and
minimum standards for disclosure and consent.



Finally, the Commission has conducted extensive studies, published in 1979 and
1981 in the form of a Working Paper and a Report to Parliarnent respectively, on the
criteria for the determination of death. This provision, which it continues to recommend
strongly be adopted by Parliament, should be general in application. It should therefore
not be included in the new Criminal Code, but in special legislation or — the solution
favoured by the Commission — in the Inferpretation Act. The Commission therefore

recommends:

15. That the provision proposed in Report 15 on the determination of cere-
bral death be adopted by Parliament as an addition to the Inferpretation Act.
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