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INTRODUCTORY COMMENTS

This Part regulates one aspect of the broader category of investigative procedures
in respect of the person: the obtaining and testing of breath and blood samples to detect
impairment in the operation of vehicles. While preserving and consolidating much of
the present law, this Part also simplifies the law and puts in statutory form 2 number of
important reforms previously recommended by us.

Recommendation 10(5) of our proposed Code of Substantive Criminal Law (Report
31) retains the current Criminal Code offences of operating or having care and control
of a motor vehicle while impaired by alcohol or a drug (paragraph 253({«}). and operat-
ing or having care and control of a motor vehicle while having more than 80 milli-
grams of alcohol in (00 millilitres of blood (paragraph 253(h)}. The present offence of
failing or refusing to comply with a request by a peace ollicer to provide cither breath
or blood samples for analysis to determine the concentration of alcohol in the blood is
also continued.”' However, the offences of failing or refusing to provide a breath sam-
ple for a “roadside” test by an “approved screening device™ and failing to accompany
a peace officer to enable such a breath sample to be taken. now found in subsection
254(5) of the Criminal Code, are deleted.'

The law governing the procedure for investigation and proof of alcohol- and drug-
telated driving offences is unnecessarily complex. It is the product of fragmentary re-
sponses to scicntilic advances in the area as well as to hardening public attitudes
demanding more effective detection and prosecution ol offenders. Some provisions, we
believe, have become virtually unreadable. Section 258 of the Criminal Code, which
incorporates amendments supplementing breath test provisions along with complicated
conditions for drawing evidentiary presumptions and permitting the admission of certif-
icate evidence in relation to blood tests, is a good cxample. Provisions such as this
convinced us that even where the basic goals of the present law ought to be pursued.
some rewriting of the present Criminal Code is neccssary simply to achieve clarity.

Changing public attitudes toward alcohol- and drug-rclated driving offences have
been reflected in the decisions of higher courts. In one recent decision, the Supreme
Court of Canada held that a random spot-check procedure authorized by statute, al-
though amounting to an “arbitrary detcntion” in violation of section 9 of the Charter,
was justified as a “reasonable limit” within the meaning of section | of the Charzer. In
the view of the Court, the legislative objective of the “limitation™ (the detection and
deterrence of driving offences involving alcohol or drugs) was, in effect, of sufficient
“pressing and substantial concern”* to justify overriding the constitutional right. The
nature and degree of the intrusion represented by a tolally random stop was proportion-
ate to the purpose to be served.

The legislative objectives identified by the Supreme Court were recognized in the
reform proposals set out in our 1983 Report, Investigative Tests: Alcohol, Drugs and

121, Report 31, rec. 10(6) at 69,
122, fhid., comment at 69-70.
123, R v. Hufshy, [1988] 1 8.C.R. 621 al 634-637,
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Driving Offences. Those proposals, which form the basis of this Part, were designed to
counter perceived impediments to the successful prosecution of offences involving
drinking and driving.'** They also reflected the need to ensure that any legislative in-
fringement of constitutional rights was reasonable,’” and that any increased intrusion
into privacy or personal integrity authorized by changes to the law (as it then stood)
was balanced by provisions that guaranteed, to the greatest degree possible, both the
accuracy of the evidence obtained and the health and safety of the individual.'™

Except as noted below. the provisions of this Part continue the gencral approach of

the present law, The provisions, central to this Part, allowing peace officers to obtain
breath or blood samples, may be summarized as follows,

124,

125,

126,
127.

128,

1. A peace officer may request a person who is operating or has the care or con-
trol of a vehicle to give breath samples for analysis by a preliminary breath
testing device. The officer need only reasonably suspect that the person has
alcohol in his or her blood 1o make this request. The preliminary breath testing
device does not measure the amount of alcohol in the subject’s blood: it indi-
cates whether alcohol is present in an amount that appears to go beyond per-
missible limits, thus indicating whether further testing is necessary, It will no
longer be a crime not to comply with this request, or not to accompany the
officer for the purposes of the test.'” Rather, upon failure or refusal, the per-
son may be arrested and taken to a place where a breath analysis instrument
{commonly known as a breathalyser, but designated in the Criminal Code only
as an “approved instrument™) is available. Failure or refusal to provide samples
for this device will be a crime under section 59 of our proposed Criminal
Code. In order to encourage compliance with these provisions and better en-
sure that citizens are aware of their rights, the person must be warned, at each
stage, of the consequences of refusal.

2. A peace officer who reasonably believes that a person, at any time within the
previous two hours, has committed an alcohol-related crime under section 58
of our proposed Criminal Code'™ may bypass the preliminary screening proce-
dure. Instead, the person may be immediately requested to go with the officer
to a place where breath samples may be taken for analysis by a breath analysis
instrument. Where the officer believes obtaining breath samples would be im-
practicable because of any physical condition of the person, the person may be

Report 21 at . Specifically cited was the prohibition of compulsory blood tests contained in what was
then s. 23702 of the Criminal Code.

R.v. Oakes, | 1986] | S.CR, 103 R. v. Edwards Books and Are Lid., 11986] 2 $.C.R. 713, per Dickson,
C.J. at 768-769. “Limits” arc “reasonable” if rationally connected to the cbjectives sought to be attained,
impair constitutionally guaranteed rights as little as possible and do not so severely trench on individual
rights as 1o outweigh the legislative objectives,

Report 21 at 7.

The present offences are set out in 5. 254(3) of the Criminal Code. Refusing to accompany the officer
is one mode of commitling the offence of refusing o comply with a demand under . 254, See R. v.
MacNeil (1978), 41 C.C.C. (2d) 46 (Ont. C.AL.

These, in essence, are the crimes of operating or having the care or control of a vehicle with ability
impaired or with more than 80 milligrams of alcohol in 100 millilitres of blood.



requested to go with the officer to a placc where blood samples can be taken.
At this stage, the officer must warn the person that failure or refusal to comply
with this request for either breath or blood samples may cause the person to be
arrested and 1aken to an appropriate place [or obtaining the relevant samples.
Once the person is taken there, the officer may request the person to provide
breath or blood samples and must warn the person that failure or refusal to
comply with this request is a crime under section 59 of our proposed Criminal
Code. Once again, whenever the police make requests of this nature, they are
also required to issue clear warnings as to the consequences ol a failure 1o
comply.

3. A peace officer may apply te a justice {either in person or, where circum-
stances make a personal appearance impracticable, by telephone or other
means of telecommunication) for a warrant to take samples of a person’s
blood. The grounds justifying the issuance of a warrant are essentially those
set out in section 256 of the current Criminal Code. The justice may issue the
warrant if satisfied that it is rcasonable to believe: (1) that the person, within
the preceding two hours, has commilted an alcohol-related crime under our
proposed Criminal Code section 58 and was involved in an accident resulting
in the death of, or bodily harm to, any person; and (2) that a doctor is of the
opinion that the person is unable to consent 10 having blood samples taken, by
reason of any physical or mental condition resulting from the consumption of
alcohol or the accident, and that taking the samples will not endanger the
person’s life or health.

Because the taking of blood samples represents a more serious intrusion than the
taking of breath samples, and may entail some risks to health or life, the provisions of
this Part relating to the taking of blood samples contain a number of special safeguards.
No more than two blood samples may be taken. A docter must supervise the taking of
the samples, and must be satisfied that taking the samples will not cause danger to the
person’s life or health. No criminal liability may result from the failure or refusal of a
doctor, or of a technician acting under a doctor’s direction, to take a blood sample.
Mareover, in recognition that a request for samples — whether of bloed or breath —
may in itself disrupt the treaiment of injured persons, we have included a provision that
allows tor the medical screening of requests in cerlain circumstances,

Other provisiens in this Part: establish technical procedures and requirements relat-
ing to the application for, and issuance of, bloed sample warrants (these are similar to
those governing search warrants and warrants to conduct other investigative procedures
in respect of the person); cnable detained persons whose breath analyses are unfavour-
able to request that blood samples be taken; establish procedures for having blood sam-
ples released for independent analysis: and allow blood samples 1o be tesied for the
presence of drugs.

Our proposed legislation leaves intact the general thrust of the present Code provis-
ions governing the admissibility of breath and blood analysis results, the presumptions
to be applied to the results and the use in cvidence of certificates preparcd by analysts,
technicians or doctors, Onc change worth noting, however, relates to the number of
blood samples that must be taken and analyzed in order for the statutory presumption
now contained in paragraph 258(1)(d) of the Code to apply. To improve the accused’s
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ability to “make full answer and defence,” ™ we have changed that number from one to

WO,

Also worth noting in Part Four is the absence of an equivalent to subsection 258(3)
of the Uriminal Code. That provision makes admissible in certain proceedings, and al-
lows an adverse inference to be drawn from, evidence that an accused has unreasonably
failed to provide breath or blood samples. It is our view that the admissibility and effect
of such evidence should be a matter for the ordinary rules of evidence. If, in the cir-
cumstances, the fact of a failure or refusal to provide a blood sample is relevant in
praving “consciousness of guilt,” it should be admitted into evidence and given the
weight it deserves; if not, there is no good reason in logic or policy to continue to make
this fact artificially admissible while asserting that an adverse inference of guilt need
not necessarily be drawn from it."™"

CHAPTER 1
INTERPRETATION
Definitions 82. 'In this Part,
“analyst” “analyst” means a person designated by the Attorney General
(nalysie) as an analyst for the purposes of this Part;
“breath analysis “breath analysis instrument” mcans an instrument designed to
instrument” receive and analyze a sample of a person’s breath in order

(ennmeilysenr

& halrine) to measure the concentration of alcohol in the person’s

blood, and of a kind approved as suitable for the purposes
of this Part by order of the Attorney General of Canada;

“gontainer” “container” means

e ] . . . .
fcontenant) (a) in respect of breath samples, a container designed to

receive a sample of a person’s breath for analysis, and of a
kind approved as suitable for the purposes of this Part by
order of the Attorney General of Canada, and

() in respect of blood samples, a container designed to re-
ceive a sample of a person’s blood for analysis, and of a
kind approved as suitable for the purposes of this Part by
order of the Attorney General of Canada;

“operate” “gperate” includes, in respect of a vessel or an aircraft, navi-
(renduire) gate :

“full answer and defence™ in summary convictions s sel out.
F30. See R, v. Mackenzic (1984), 6 C.C.C. (3d) 8O (Alta. Q.B.): B v, Van Den Efcen (1984), 10 C.C.C (3d)
532 {B.C.C.A
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“preliminary “preliminary breath testing device” means a device designed to

breath lesting ascertain the presence of alcohol in a person’s blood, and of

[{j::-lrfju-w) a kind approved as suitable for the purposes of this Part by
' order of the Attorney General of Canada;

“technician”™ “techpician’ means

(techuicien) (a) in respect of breath samples, a person designated by

the Attorney General as being qualified to operate a breath
analysis instrument, and

(5) in respect of blood samples, a person or member of a
class of persons designated by the Attorney General as
being qualified to take a sample of a person’s blood for the
purposes of this Part;

“vehicle” “‘vehicle” means a motor vehicle, train, vessel or aircraft, but
{véhicute) does not include anything driven by, propelled by or drawn

by means of muscular power.
Crimina! Code, 55, 2, 214, 23401

COMMENT

Existing definitions in the Criminal Code have been adapted to this scheme. Sec-
tion 82 incocporates the definitions “operate” and *“vehicle” set out in section 56 of our
proposed Criminal Code.'"' It also incorporates definitions now found in section 2 and
subsection 254{1} of the Criminal Code.

In most cases, the basic meanings of the defined terms have not been changed. The
definition “analyst” is essentially unchanged. The definition “breath analysis instru-
ment” is Jargely the same as that for the current term “approved instrument™ the
change in terminology is simply an attempt to identify more clearly the function of the
instrument. The term “container™ replaces “approved container,” but the substance of
the definition is unaltered. “Operate” is defined as it is in section 56 of our proposed
Code, and is derived from paragraph (c) of the definition set out in what is now scction
214 of the Crimiral Code. “Preliminary breath testing device” replaces “approved
screening device” (the former is a descriptive term that better conveys the function of
the instrument), but the definition remains essentially the same. The same is true for
“technician™ which replaces “qualified technician.” The definition “vehicle™ (a term that
replaces “motor vehicle™) repeats the definition set out in section 56 of cur proposed
Code. This definition furthers our intention, expressed in Recommendation 10(3) of Re-
port 31, to make the substantive Code’s impaired driving provision and the provision
on driving while having more than 80 milligrams of alcohol in 100 millilitres of blood
applicable where any “means of transportation (other than one humanly powered [such
as a bicycle]) . . .7 is involved.

131. Report 31, Appendix B at 188. We note recent amendments to the definitions “operate™ and “motor
vehicle.”” See the Raitwuy Safery Act, $.C. 1988, ¢. 40, ss. 35(1), 56. Some or all of these changes may
be incorporated into this Code after further study.
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CHAPTER 11
PRELIMINARY BREATH TESTS

Request for 83. (1) Where a peace officer reasonably suspects that

preliminary there is alcohol in the body of a person who is operating or has

breath sample the care or control of a vehicle, the peace officer may request
that the person

{a) provide, as soon as practicable, such a breath sample
as the peace officer considers necessary to enable a proper
analysis to be made with a preliminary breath testing
device; and

(b) if necessary, accompany the peace officer for the
purpose of enabling the breath sample to be taken.

Waurning {2) When making the request, the peace officer shall warn
the person that, in case of failure or refusal to comply, the of-
ficer may arrest the person and convey the person to a site

where a breath analysis instrument is available,
Criminal Code, 5. 254(2).(5)

COMMENT

This section largely retaing subsection 254(2) of the present Criminal Code, The
term “request” has been substituted for “demand.” as it more accurately conveys the
initial approach that we believe peace officers should employ to secure the co-operation
of the motoring public. As is currently the case with a demand. however, a request
made under this Part has a mandatory character; the consequences of non-compliance
are alluded to in subsection (2) and are elaborated upon in later provisions of this Part.

The threshold for permitting a peace officer to request a breath sample for a “road-
side™ preliminary breath testing device continues (o be a reasonable suspicion that there
is alcohol in the body of a person operating or having care or control of a vehicle. The
Criminal Code term “forthwith,” which tells how soon the person must comply with the
request, 1s replaced by the expression “as soon as practicable™ this change takes
account of case law holding that “forthwith” means “as quickly as possible,” not
“immediately.”""

Our proposed legislation, unlike subsection 254(5) of the current Criminal Code,
does not make it a crime to fail or refuse to comply with a demand to give a breath
sample for a preliminary breath testing device. As our forthcoming provisions on arrest
will make clear, failure or refusal provides grounds for arrest and for conveyance of the
person to a place where a breath analysis instrument is available. Subsection (2)

132, See R. v. Seo (1986), 25 C.C.C. (3d) 385 at 409 (Ont. C.A.), and also the remarks of Le Dain, ., in &.
v, Thomsen, | 1988] | §.C.R. 640,
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provides that this new consequence must be cxplained by the officer when making the
request,

The procedural changes in this Part {and in our forthcoming arrest provisions) deal-
ing with those who do not provide breath samples for “roadside screening™ comple-
ment. and are explained by, the comment accompanying Recommendation 10(6) of
Report 31."" The present law requires the courts to choose between accommodating the
conferring of Charter rights (which may render it impossible to conduct roadside
screening effectively) and refusing to accord these rights (which makes criminal convic-
tion possible in circumstances where an individual under detention has been denied the
right to counseD.”™ The Supreme Court of Canada has cffectively chosen the latter op-
tion, In a recent case, it held that limiting the right to counsel at the roadside screening
stage was reasonable under the Charter."” It also emphasized. however, that the means
chosen to promote a legislative objective important enough to warrant overriding a con-
stitutional right had to be proportional to that objective."™ In our view, the objectives
of roadside screening and the detection and deterrence of impaired driving can be as
effectively achieved with less drastic effects on individva! rights than is now the case.
Under sections 83 and 84 of our legislation, the authoritics retain all necessary powers
to stop and test suspected drinking drivers. However, the method now used to enforce
submission to the less accurate preliminary screening procedure (exposing to criminal
liability roadside detainees who are denied the right to counsel) is eliminated."”

CHAPTER 111
REQUEST FOR SAMPLES
FOR BLOOD-ALCOHOL ANALYSIS

DIVISION 1
REFUSAL TO PROVIDE PRELIMINARY
BREATH SAMPLE

Request for 84. Where a person has been arrested for failure or re-
breath samples fusal to provide a breath sample for a preliminary breath test-
ing device or to accompany a peace officer for the purpose of
enabling the breath sample to be taken, a peace officer may
request that the person provide, as soon as practicable, such
breath samples as a technician considers necessary to enable a
proper analysis to be made with a breath analysis instrument.

133, Report 31 at 69-70. See R. v. Thomsen, supra, note 132,

134. Ree S.A. Cohen, “Roadside Detentions”™ {19863, 51 C.R. {3d) 34 at 41.
135. R. v. Themsen, yapra, note 132,

136 fnd at 633-654,

137, See R.v. Therens, |1985] 1 S.CR. 613,
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COMMENT

Under the presentl law, if a person fails or refuses, without reasonable excuse, to
provide a breath sample for an “approved screening device,” he or she commits a
crime. The range of minimum punishments for this crime is set out in Crinminal Code
subsection 255(1). It is the same generally as that which applies to a conviction for the
crimes of driving while impaired and driving while having more than 80 milligrams of
alcohol in 100 millilitres of bBlood.

In effect, the legislative history of the crimes of drunk driving shows that Parlia-
ment, in an attempt to deal harshly with this harmful activity, has increased the scope
of criminal liability. First, there is the crime of impaired driving. Second, there is 4 kind
of deemed impairment crime, that of driving while having more than 80 milligrams of
alcohol in 10C millilitres of blood. Third, there is the crime of refusal to provide breath
or blood samples. As regards breath samples, it covers not only a failure to provide
breath samples for a breathalyser. but also failure w provide a breath sample for a
roadside screening device.

Although this legislation is by now familiar 1o police oflicers, lawyers and judges,
in our view it contains scrious defects, defeets of a kind that may be easily rectified
without disrupting a vigorous law enforcement policy. A breathalyser can accurately
measure the amount of alcohol in a person’s blood. An “approved screening device™
cannot. Hence it is used preliminary 1o a breathalyser, not in place of one. Imposing
criminal liability for a refusal to provide a breath sample into a roadside screening de-
vice extends the ambit of criminal liability forward in time to an event which mercly
assists a police officer in determining whether he or she should request that a person
provide clear evidence of guilt against himself or herself by blowing into a
breathalyser. This approach fails to give due weight to the (undamental principle of
restraint in the use of the criminal law. In our view. the law should use alternative
methads which help police investigate such crimes without over-extending the reach of
the criminal law.

This section creates such an alternative method. If a person fails to provide a
breath sample into a preliminary breath testing device, the police officer has the author-
ity to request that the person provide breath samples for a breathalvser. Any criminal
liability for failure to provide a breath sample arises only from failure to provide breath
samples into a breathalyser.

DIVISION I1
COMMISSION OF ALCOHOL-RELATED CRIME

Request for 85. (1) Where a peace officer believes on reasonable

breath samples grounds that a person, at any time within the preceding two
hours, has committed an atcohol-related crime under section 58
{operation of vehicle while impaired) of the proposed Criminal
Code (LRC), the peace officer may, as soon as practicable,
request that the person
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(a) provide, as soon as practicable, such breath samples as
a technician considers necessary to enable a proper analy-
sis to he made with a breath analysis instrument; and

(5) if necessary, accompany the peace officer for the pur-
pose of enabling the breath samples to be taken.

Warning (2) When making a request that the person accompany the
peace officer, the peace officer shall warn the person that in
case of failure or refusal to comply, the officer may arrest the
person and convey the person to a site where a breath analysis

instrument is available,
Report 21, recs. 1, 8
Criminal Codde, s, 254030a)

COMMENT

Subsection (1) of this provision continues subsection 254(3) of the present Crini-
nat Code. It sets out the second siwation in which a peace officer is justified in making
a request for breath samples for analysis by a “breath analysis instrument.” Satistaction
of the threshold test in subsection (1) justifies the making of the request and dispenses
with any need for a prior request or test involving a preliminary screening device.

The person, who will be under detention at this point,” has a right to consult with
counsel and to be told of that right before complying with the request. Since the person
in jeopardy has access to legal advice, making it a crime to fail or refuse unreasonably
to comply with a request is justified.

Request for 86. (1) If the peace officer believes on reasonable

blood samples grounds that, because of any physical cendition of the person,
it would be impracticable to obtain breath samples from the
person or the person would be incapable of providing breath
samples, the peace officer may, as soon as practicable, request
that the person

(@) submit, as soon as practicable, to having blood samples
taken for the purpose of determining the concentration of
alcohol in the person’s blood; and

(b) if necessary, accompany the peace officer for the pur-
pose of enabling the blood samples to be taken.

Wauning (2) When making a request that the person accompany the
peace officer, the peace officer shall warn the person that, in
case of failure or refusal to comply, the officer may arrest the
person and convey the person to a site where blood samples

can be taken.
Report 21, recs. 3, 8
Crimingl Code, 5. 254030h)

138, fhid.

92



COMMENT

Subsection (1) of this section codifies most of what the present law now addresses
in paragraph 254(3)(h) of the Criminal Code. It must be read in the light of subsection
{03(1) below, which (unlike the current Code) limits the number of blood samples that
may be requested to two.

Subsection (2) obliges the officer to provide a warning similar to that which must
be given under subsection 85(2) when requesting breath samples,

DIVISION III
WARNING REGARDING REFUSAL

Warning 87. When making a request for breath samples or blond
samples, the peace officer shall warn the person that it is a
crime under section 59 (failure or refusal to provide breath
sample) of the proposed Criminal Code (LRC) to fail or refuse,

without a reasonable excuse, to comply with the request.
Report 21, rec, 8

COMMENT

This section is designed to ensure that persons to whom requests are made under
section 84, 85 or 86 (i.e., after arrest and transportation to a place where the samples
can be taken) are made aware of their legal obligation to comply. The giving of a
warning in these circumstances reflects prevailing police practice in Canada.

DIVISION TV
RESTRICTION ON REQUEST FOR SAMPLES

Request not 88. A peace officer may not request that a person who
prejudicial to has been admitted to hospital or is undergoing emergency med-
medical treatment ical treatment provide breath samples or submit to having
blood samples taken unless the aftending medical practitioner
is of the opinion that making the request and taking the sam-
ples would not he prejudicial to the persen’s proper care or

treatment.
Report 21, rec. 8

COMMENT

This section makes it clear that if a person has been admitted to hospital or is
undergoing emergency medical treatment, the protection of the health and safety of the
patient is to be given priority over the peace officer’s ability to request that the person
give breath or blood samples. Although subsection 254(4), subparagraph 256(1)(b)(ii)
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and subsection 256(4) of the Criminal Code now provide some protection to the patient
where blood samples are sought, we do not believe they go far enough. The Cede pro-
visions apply 10 the {aking of blood samples but provide no mechanism for the screen-
ing of requests. Since the making of a request {whether for breath or blood samples)
can be disruptive and adversely atfect the well-being of the patient, this section limits
the authorities’ contact with the patient for this purpose.

DIVISION V
REQUEST FOR BLOOD SAMPLES AFTER DISCLOSURE
OF BREATH ANALYSES RESULTS

Disclosure of 89. (1) As soon as practicable after the results of breath
results analyses are known, a peace officer shall tel} the person who
provided the breath samples the results,

Request for (2) A person who is detained in custody may, after being
blood sumples told the results of the breath analyses, request that blood sam-
ples be taken and, if a request is made, a peace officer shall

arrange for the samples to be taken.
Report 21, rees. 9, 10

COMMENT

The analysis of blood to determine blood-alcohol concentrations in the body is
recognized as more accurate than analysis of breath.'"™ Section 89 is a new provision
designed to facilitate access by detained persons to the more accurate procedure.

The key to providing this access lies in cnsuring that all persons who provide
breath samples tor a “breath analysis instrument™ are promptly advised of the analysis
results. This requirement, now imposed clearly by subsection (1), causes no adminisira-
tive difficulties, since a breath analysis result is known virtvally as soon as the sample
is taken. Persons who learn that they have failed a breath test and are then released
have the ability to make their own arrangements for blood tests. If they have spoken to
a lawyer, they may be advised to undergo a blood test. Subsection (2) simply secks to
ensure that detained persons, who may also wish to have blood tests done, have equal
access to the more accurate procedure.

A majority of the Commission is of the view that the provisions that generally
apply to blood samples given at the request of officers should also apply to samples
taken following a request made under this section. By this approach, no privilege would
arise in relation to the samples or analysis results. The samples should thus remain in
the custody of the authorities and be safeguarded by them in the same manner as any

139, See . Harding and P.H. Field, “Breathalyser Accuracy in Actual Law Enforcement Practice: A Com-
parison of Blood- and Breath-Alcohol Results in Wisconsin Drivers” (1987) 32 Joumal of Forensic
Sciences 1235,
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blood samples taken under this Part would be safcguarded. The provisions of Chapter
V incorporate the majority view and are, by section 101, specifically made applicable
o samples taken under subsection 89(2).

A minority of the Commission takes a different view. Since the purpose of this
section is to put the detained person in the same position as the person who has been
released, it believes that the results of any analysis of blood samples taken following a
request made under this section and provided 1o the detained person should be consid-
ered the privileged property of that person, The authoritics, therefore, should not be
able to have access to the results of the analysis of “their halt™ of a person’s sample
unless the person gives notice of an intention to adduce the analysis results at trial. This
view is put into legislative form in the Alternative Draft contained in Chapter V.

An accused who wishes to tender at trial the results of an analysis done by an
“analyst” {as defined in section 82) may do so by way of certificate, in accordance with
section 123,

CHAPTER IV
WARRANT TO TAKE BLOOD SAMPLES

DIVISION I
APPLICATION FOR WARRANT

Applicant 90. A peace officer may apply for a warrant authorizing

the taking of samples of a person’s blood.
Repart 21, rec. 4
Criminal Code, 5. 256{1)

COMMENT

Section 90 states who may apply for a warrant authorizing the taking of blood
samples. The present Criminal Code does not specifically exclude anyone from bring-
ing ordinary warrant applications, although it does restrict telewarrant applications to
peace officers. Having regard o the conditions for obtaining a warrant, set out in sec-
tion 94, it is appropriate that only peace officers be permitted 1o make the application.

Application in 91. (1) An application for a warrant shall be made in
person or by person or, if it is impracticable for the applicant to appear in
relephone person, by telephone or other means of telecommunication.
Manner of (2) The application shall be made unilaterally and on oath,
making orally or in writing.

application
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Form of written (3) An application in writing shatl be in the prescribed
application form.
Criminal Code, 5. 256(1), (3)

COMMENT

Section 91 says how an application for a blood sample warrant may be made, The
procedure is similar to that for a search warrant.

Subsection (1) states the two methods currently provided for in subsection 256(1)
of the Criminal Code.

Subsection (2), dealing with the manner in which the application must be made,
requires that it be unilateral (7.e., “without notice to any ather party”). Unlike our other
warrant application requirements. the requirement regarding this application does not
stipulate that it be made in private, since the person from whom the samples may be
taken will often be unconscious and there need be no concern that knowledge of the
application may result in the loss or destruction of the evidence, Subsection (2) also
expands upon the present law by allowing applications for blood sample warrants to be
made orally as well as in writing. The reasons for this change have already been
explained in the comment to subsection 22(2).

The Crimingl Code now requires that written applications for blood sample war-
rants be made “on an information on ocath in Form 1.” However, Form 1 is designed
for search warrant applications. Apart from its inherent imperfections,' the form is an
inappropriate vehicle for making applications relating to a completely different subject.
Subsection {3} prescribes a special form that allows for easy inclusion of the contents
described in section 93.

Justice on 92. (1) An application in person shall be made to a jus-
application in tice in the judicial district in which the ¢rime under investiga-
peTson

tion is alleged to have been committed or in which the warrant
is intended for execution.

Justice on (2) An application by telephone or other means of telecom-
*'Fiplilca“"’" by munication shall be made to a justice designated for that pur-
telephone

pose by the Chief Justice of the Criminal Court,
Crimingl Code, 5. 256(1)

COMMENT

The Criminal Code does not now specify where the application should be made.
Owing to the urgent circumstances that normally attend these applications, subsection
(1) of this provision gives considerable flexibility 1o the applicant in choosing where to
apply. This will be of particular assistance in the case of applications arising out of
accidents in remote areas,

144}, See the comment Lo s 24,
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Subsection (2) is self-explanatory. It follows the current provisions of the Criminai
Code, but is drafted to accord with the Unified Criminal Court system we have
proposed {Working Paper 39).

Contents of
application

COMMENT

93. An application for a warrant shall disclose
(@) the applicant’s name;

(5) the date and place the application is made;
{¢) the crime under investigation;

{d) the person from whom the blood samples are to be
taken;

(e) the applicant’s grounds for believing that the person,
within the preceding two hours, has committed an alcohol-
related crime under section 58 (operation of vehicle while
impaired) of the propesed Criminal Code (LRC) and was
involved in an accident resulting in the death of, or bodily
harm to, someone;

() the applicant’s grounds for believing that a medical
practitioner is of the opinion that
(i) the person is unable to consent to the taking of the
blood samples because of a physical or mental condition
resulting from the consumption of alcohol, the accident
or an occurrence related to or resulting from the acci-
dent, and
(ii) taking the blood samples would not endanger the
person’s life or health;
(g) a list of any previous applications, of which the appli-
cant is aware, for a warrant in respect of the same person
and the same or a related investigation, indicating the date
each application was made, the name of the justice who
heard each application and whether each application was
withdrawn, refused or granted; and

() in the case of an application made by telephone or
other means of telecommunication, the circumstances that
make it impracticable for the applicant to appear in person
before a justice.

The application procedure for a blood sample warrant must be governed by the
same general goals as search warrant application procedures: judiciality, particularity,
accountability and strict regulation of discretionary intrusions upon individual rights. To
achieve these goals, it is essential that the factors justifying any judicial authorization
of such intrusions be stated clearly.
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The present Criminal Code calls for applications to be made using Form 1, which
is designed for search warrant applications; Form 1 is thus ill-suited to the purpose,
creating the opportunity for blood sample warrants to be issued on vague or deficient
criteria. Section 93 therefore sets out specifically the information to be included in an
application for a blood sample warrant, separating the substantive and probative ele-
ments in the application. This kind of separation is now clearly seen only in section
487.1 of the Criminal Code, which sets out the statements to be included in a telewar-
rant application. Qur Code expands on this approach.

DIVISION 11
ISSUANCE OF WARRANT

Grounds for 94, (1) A justice may, on application, issue a warrant au-
issuing wurrant thorizing the taking of samples of a person’s blood if the justice
is satisfied there are reasonable grounds to believe that
(a) the person, within the preceding two hours, has com-
mitted an alcohol-related crime under section 58 {operation
of vehicle while impaired) of the proposed Criminal Code
(ILRC) and was involved in an accident resulting in the
death of, or bodily harm to, somecne; and

(f) a medical practitioner is of the opinion that

(i) the person is unable to consent to the taking of blood
samples bhecause of a physical or mental condition re-
sulting from the consumption of alcohol, the accident or
an occurrence related to or resulting from the accident,
and

(i) taking the blood samples would not endanger the
person’s life or health.

Additional (2) If the application is made by telephone or other means
ground if of telecommunication, the warrant shall not be issued unless
:‘SEL';;:;‘:“ by the justice is satisfied, in addition, that there are reasenable
grounds to believe that it is impracticable for the applicant to

appear in person before a justice,
Report 21, rec. 4
Criminal Codde, 5, 256(1)

COMMENT

This section generally carries forward the conditions (set out in subsection 256(1)
of the present Criminal Code) for the issuance of a warrant authorizing the taking of
blood samples.

As a result of consultations, we have refined our previous recorumendations in two
respects. First, we have opted to limit the availability of blood sample warrants to situ-
ations in which an accident causing death or injury has occurred (see paragraph
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94(1)(a)). The operative principle here is restraint. Second, we have not limited the
availability of such warrants to cases in which the person is unconscious, but have rec-
ognized that there may be circumstances in which a conscious person will be unable to
give consent (e.g., owing to intoxication or injury).

In deciding whether 1o issue a warrant to take blood samples, the justice has the
same kind of discretion as is exercised in issuing a search warrant.”*' The Justice must
be satisfied that the conditions set out in paragraphs (1){«) and (&) are met. Note that,
although paragraph (h) requires that the justice be “satisfied there gre reasonable
grounds to believe . . " that a doctor has the opinion described in subparagraphs (i)
and (ii), it does not contemplalte the justice’s considering independently the validity or
weight of thatl opinion.

Subsection (2) of section 94 complements paragraph 93(4). The special basis on
which a warrant for blood samples may issuc when application is made by telephone or
other means of telecommunication is identical to that in section 26 dealing with search
warrants. The uniqueness of a warrant that is issued after such an application lies only
in the manner in which it is obtained. Once issued, this warrant confers the same pow-
ers as a4 warrant issued after the applicant’s personal appearance. As is the casc when a
search warrant is issued by means of a telewarrant application, the warrant must be
completed by the justice and either two copies must be transmitted to the applicant or
the applicant must complete two copies. (See scetion 120

Conditions 95. A justice who issues a warrant may, by the warrant,
relating to impose any conditions relating to its execution that the justice
CXCCULian

considers appropriate.

COMMENT

This section gives the issuing justice a power identical to that given when search
warrants are issued under section 27. This power is appropriate to the wider scope of
inquiry permitted in the application proceedings. The obtaining of a more thorough un-
derstanding of all of the facts and circumstances surrounding the request for a warrant
better enables the justice to set conditions ensuring that the purpose of the warrant is
achieved in the safest, most efficient and least intrusive manner possible. Section 100
alludes to the fact that the issuing justice has the power, under this section, to impose
a special condition that a copy or facsimile of the warrant be given to a2 named person
other than the person from whom a blood sample is to be taken. This would most often
be of use when the person from whom the sample is to be taken is unconscious. {See
the comment (o section 100 in this regard.)

Form of warant 96. A warrant shall be in writing, in the prescribed form

and signed by the justice who issues it.
Criminal Code, 5. 25602)

141. See the comment to 5. 25,
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COMMENT

Subsection 236(2) of the Criminal Code now provides that a warrant to take blood
samples "may be in Form 5 or 5.1 varied to suil the case.” Both forms are, in fact,
drafted for search warrants. The defects in these forms are discussed in the comments
to sections 29 and 32. Qur criticisms of these forms for search warrants have even
greater force when the forms are to be used as authority to obtain blood samples. By
requiring the use of a specific form rclating only to the taking of blood samples, we
have endeavoured to maximize and enhance the particularity of blood sample warrants.

Contents of 97. The warrant shall disclose
warrnt {a) the applicant’s name;

(#) the crime under investigation;

(¢) the person from whom the blood samples are to be
taken;

(d) the time and date the application was made;

(e} any conditions imposed relating to its execution;

() the time and date it expires if not executed;

(g) the time, date and place of issnance; and

(h) the name and jurisdiction of the justice,

COMMENT

This section sets out the details to be included in the warrant. The basic format of
section 30 15 followed.

DIVISION 1N
EXPIRATION OF WARRANT

Six-hour 98. A warrant aothorizing the taking of blood samples
expiration period expires six hours after it is issued or, if it is executed less than
six hours after it is issued, on execution.

COMMENT

The general reasons for imposing fixed expiry periods on warrants have been dis-
cussed previously.'” Section 98, which has no equivalent in the current Criminal Code,
establishes an expiry period for blood sampie warrants. It recognizes that the usefulness
of blood samples diminishes after a point, and therefore is designed (along with other
time-timit provisions of this Part) to prevent intrusions that are rendered unreasonable
by the passage of time.

]42 See the comments o ss. 31-33,



While the six-hour peried is admittedly somewhat arbitrary, it allows reasonable
time for a warrant to be cxecuted.

Return of 99. If a warrant expires without having been executed, a

expired warrant copy of the warrant shall have noted on it the reasons why the
warrant was not executed, and shall be filed as soon as practi-
cable with the clerk of the court for the judicial district in
which it was issued.

COMMENT

This section is similar (o, and justificd on the same basis as, a requirement found
in section 34,

DIVISION IV
PROVISION OF COPY OF WARRANT

Person to whom 100. A peace officer shall, as soon as practicable after ex-

copy given ecuting a warrant, give a copy of the warrant to the person
from whom the blood samples were taken, unless the justice
who issued the warrant imposed a condition requiring that the
copy be given to ancther designated person,

COMMENT

As in the case of search warrants,""' the Commission believes that copies of blood
sample warrants should generally be given (without the need for a request) to the peo-
ple they affect. Since the person affected may be unconscious, and since others (for
example, family members) may have an interesl in ensuring that blood samples are not
taken from the person unless there is a medical necessily or valid legal authorization,
section 100 provides for a copy to be given to any other person named by the issuing
justice.

143, See the comiment Lo s 40,
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COMMENT

CHAPTER V
TAKING, TESTING AND RELEASING
BLOOD SAMPLES

DIVISION I
INTERPRETATION

101. This Chapter applies to blood samples taken pursu-

ant to a warrant, a request made under paragraph 86(1)(a) (re-
quest by peace officer) or a request made in the circumstances
described in subsection 89(2) (request by person detained in
custody).

DIVISION I
TAKING AND TESTING BLOOD SAMPLES

102. (1) Blood samples shall be taken from a person

{a) as soon as practicable after the request for the samples
has been made or the warrant has been issued;

{5 by a medical practitioner or a technician acting under
the direction of a medical practitioner; and

(¢} in a manner that ensures the least discomfort to the
person.

(2} Blood samples shall not be taken unless the medical

practitioner is of the opinion, before each sample is taken,

(¢) that taking the sample would not endanger the
person’s life or health; and

() in the case of a blood sample taken pursuant to a war-
rant, that the person is unable to consent to the taking of
the sample because of a physical or mental condition re-
sulting from the consumption of alcohol, the accident with
respect to which the warrant was issued or an occurrence

related to or resulting from the accident.
Report 21, recs. 13, 14
Criminal Code, s 254030, (d); 25604)

Subsection 102(1) contains a number of saleguards for persons from whom bleod
samples are to be taken. The timeliness requirement of paragraph (¢) (one undoubtedly
observed in any event by most police officers, as any undue delay in taking the sample
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will affect the value atiributed to the analysis results) is designed to help ensure that
blood samples are taken at a time when they are scientifically useful, and that persons
are not subjected 1o the taking of such saumples when their usefulness has diminished or
disappearcd. Paragraph (/) contains the essence of that part of subscction 254(4) of the
present Criminal Code which ensures that blood samples are taken by a competent
person in a competent fashion. Paragraph (¢) is self-explanatory and is designed 1o
minimize the intrusion occasioned by the taking of blood samples.

Subsection 102(2) also repeats paris of paragraph 254(3)(h) and subsection 254(4)
of the present Criminal Code. Il complements the requirements for obr.éining the war-
rant set out in our paragraph 94(1)(h) and also makes it clear that the supervising doc-
tor has the final word as to whether, when and how the samples may be taken. since
the person’s health and safety are to have paramount importance.

Number of 103. (1) No more than two separate blood samples may be
samples taken from a person.
Size of sample (2) Each biood sample shall be taken in such an amount as

a medical practitioner considers necessary to enable the sample
to be divided into two parts suitable for separate analysis for
the purpose of determining the concentration of alcohol in the

person’s blood.
Report 21, recs. 3, 4
Crininal Code, ss. 254(3), 25601}

COMMENT

Sections 103 to 103 set oul certain requirements relating to the taking of blood
samples. The Code’s current requirements {which are somewhat different) are less
clearly articulated, and are largely discoverable only by reflerence to the evidentiary
provisions of section 258,

Although section 238 creates a rebuttable presumption with reference to the analy-
sis results of one blood sample, the present Criminal Code does not place a specific
limit on the number of blood samples that may be taken. Subsection 254(3), for exam-
ple, refers simply te “such samples of the person’s blood . . . as in the opinion of the
qualified medical practitioner or qualified technician taking the samples are necessary
to enable a proper analysis to be made in order to determine the concentration, if any,
of alcohol in the person’s blood.” In a similar manner, subsection 256(1) refers to “such
samples of the blood of the person as in the opinion of the person taking the samples
are necessary to enable a proper analysis to be made in order to determine the concen-
tration, if any, of alcohol in his blood.” Subsection (1} of section 103 now clearly
authorizes the taking of a maximum of two blood samples. In doing so., it limity the
power of the state to intrude vpon the bodily integrity of the individual.

Subsection (2) is sell-explanatory; it makes it the responsibility of the medical
practitioner ta determine the appropriate size of each sample.



Dividing and 184, (1) Each blood sample shall be divided into two parts

sealing samples and each part shall be placed in a separate sealed container.

Custody and (2) The peace officer investigating the crime in relation to

safeguarding of which the blood samples were taken shall have custody of the

sumples samples, and shall take steps to ensure their preservation and
safeguarding,.

Criminal Code. s, Z38(1HAN). (iv)

COMMENT

Subsection (1) of section 104 retains the present requirement that blood samples be
placed in sealed containers. Subsection (2} is a new provision. included for complete-
ness and to place the responsibility for preserving and safeguarding the samples clearly
on the person most logically suited for the task.

Analysis on 105. (1) The peace officer may have one part of each
b;{f*_‘_'d'f of peace biood sample analyzed by an analyst for the purpose of deter-
offcer

mining the concentration of alcohol in the blood.

Retaining sample (2) The peace officer shall retain the other part of each
for Iﬁel3ﬂfﬂlc sample so as to permit an analysis to be made on behalf of the
Analysis

person from whom the samples were taken,
Report 21, rec. 11
Criminae! Code, 5. 25801104600, tv)

COMMENT

Subsection (1) of this provision is included clearly to empower the pelice to have
one part of cach blood sample analyzed. Subsection (2) is designed to facilitate the
exercise by accused persons of the right (in section 107) to have samples released for
independent analysis. At present, subparagraph 258(1)Xd)i) of the Criminal Code re-
quires (in order for the rebuttable presumption statcd in that provision te apply} that,
when a blood sample is taken, another sample also be taken and retained “to permit an
analysis thereof to be made by or on behalf of the accused.” Our provision states the
requirement for retention more directly,

Preservation of breath samples and release of such samples for independent analy-
sig are not features of our present law. Requirements that the accused be given extra
samples of breath for independent analysis have been cnucted and re-enacted in the
Criminal Code over the years'™ but have not been brought into force. The failure to
give the accused breath samples for independent analysis has been held not to infringe
the Canadian Bill of Rights'® or the Charter.”*® The apparent reason that the relevant
144, bC 1968-69. ¢. 38, s. 16; re-cnacted by S.C. 1974-75-76, ¢. 93, 5. 1801} and (2); re-enacted by 5.C.

1985, . 19, 5. 36; . 2580101} to come into force on proclamation.

145. R.S.C. 1985, App. [IL.

146. See Duke v. The Queen, [1972] S.CR. 917; £, v. Porma (1983), 31 C.R. (3d) 231 (Ont. C.A). But see
also B v. Bourget (19873, 56 C.R. {3d) 97 (Sask. C.A.), holding that fatlure to disclose relevant material
vialated s. 7 of the Charrer.
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sections have not been brought into force relates to the technical difficulty in preserving
breath samples. (This difficulty does not arise in the case of blood samples.) Given this
problem, the Commission does not, at this time, propose that such a requirement should
apply where breath samples are taken.

Testing blood 106. A blood sample may be tested for the presence of
sample for drugy drugs.

Report 21, rec. 2

Criminal Code. s, 23813}

COMMENT

Section 106 is modelled on subsection 238(5) of the current Criminal Code. If
blood samples are obtained following a request or under a warrant, they wiil be ana-
Iyzed to determine the concentration of alcohol in the blood. If the analyses prove neg-
ative or an unexpectedly low concentration of alcohol is found, it may be reasonable in
some cases to suspect that erratic driving or unusual behaviour has been caused by the
use of drugs. Section 106 enables this possibility to be explored.

DIVISION 111
APPLICATION TO RELEASE BLOOD SAMPLES

Applicant and 107. A person from whom blood samples are taken may,

notice on reasonable notice to the prosecutor, apply for an order to
release one part of each sample for the purpose of analysis or
testing,

Criming! Code, s, 258(4)

Time and 108. The application shall be made in writing to a justice
manner of within three months after the day on which the blood samples
making were taken.

application
Crimminal Code, 5. 258(4)

Contents of 109. (1)} The application shall disclose
application (a) the applicant’s name;

(#) the date and place the application is made;
(¢} the crime under investigation or charged;
(d) the date the blood samples were taken; and
() the nature of the order requested.

Alfidavit in (2) The application shall be supported by an affidavit,
support
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106

110. A notice setting out the time, date and place the
application is to be heard shall be served, together with the
application and the supporting affidavit, on the prosecutor.

111, A justice to whom an application is made may receive
evidence, including evidence by affidavit.

112. (1) Where an affidavit is to he tendered as evidence,
the affidavit shall be served, within a reasonable time before
the application is to be heard, on the presecutor.

(2) Where affidavit evidence is received, the deponent may
be questioned on the affidavit.

113. The evidence of any person shall be on oath.

i14. (1) Any oral evidence heard by the justice shall be
recorded verbatim, either in writing or by electronic means.

(2} The record of oral evidence shall be identified as to
time, date and contents.

(3} Any transcription of the record of oral evidence shall
be certified as to time, date and accuracy.

115, The justice shall, on application, order the release of
one part of each sample, subject to any conditions that the jus-
tice considers necessary to ensure its preservation for use in

any proceeding.
Report 21, ree. 1
Criminal Code, 5. 258(4)

116. The order shall be in writing, in the prescribed form
and signed by the justice who issues it.

117. The order shall disclose

(a) the applicant’s name;

(b) the crime under investigation or charged;
{c) the date the blood samples were taken;
{(d) any eonditions imposed by the justice;

(e) the date and place of issuance; and



(i the name and jurisdiction of the justice.

Filing 118. The justice shall, as soon as practicable after the
application, hearing, have the following filed with the clerk of the court for
cvidence. order the judicial district in which the application was made:

{a) the notice of the application;
(b) the application;

(¢) the record of any oral evidence heard by the justice or
its transcription;

(d) any other evidence received by the justice; and
(e) the original of the order.

COMMENT

The provisions of Division I {sections 107 to 118) in essence embody subscction
258(4) of the cusrent Criminal Code. Designed to promete the right to “make full an-
swer and defence,””” they provide for an application to enable the accused to obtain the
release of one part of each blood sample taken, in order to challenge the analysis re-
sutts. Release must be ordered by the justice if an application, by or on behalf of the
person from whom blood samples have heen taken, is made within the fime period
specified in section 108,

These provisions replace the ill-defined “summary application,” now specificd in
subsection 258(4) of the Criminal Code.'*

For ease of reference, all of the procedural requirements for this application arc
now included in this Part and Division without further comment on the individual sec-
tions. However, when this Code is complete and consolidated, these requirements will
appear in a gencral Part setting out common procedures governing all applications for
orders.

DIVISION IV
EXEMPTION FROM CRIMINAL LIABILITY

Refusal to take 119. No medical practitioner or technician is guilty of a
blood sample crime because of a failure or refusal to take a blood sample
from a person and no medical practitioner is guilty of a crime
because of the practitioner’s failure or refusal to have a blood
sample taken from a person by a technician acting under the

practitioner’s direction.
Report 21, rec. 16
Crimingl Code, s 257011

147, Ree Criminal Code. ss, 6500(3), 802(1).
14%. See the criticisms of summary applications in the comments to s. 214 (disposition of seized things).
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COMMENT

Section 119 is similar to subsection 257(1) of the current Criminal Code. It reflects
the view of the Commission that the conscription of physicians or technicians into the
area of criminal investigation and law cnforcement would be an unjustified infringe-
ment of the individual rights of those persons; in some cases, it would be an uncon-
scionable intrusion into the doctor-patient or nurse-patient relationship. This provision
makes it clear that failure or refusal to take a blood sample or to have one taken does
not amount to breach of a legal duty,'™ and does not render a doctor or technician
guilty of obstruction. '

Section 119 does not incorporate subsection 257(2) of the current Criminal Code,
which purports to prevent criminal or civil liability from arising if doctors, and techni-
cians acting under their direction, take blood samples with reasonable care and skill, Tt
is questionable whether a pronouncement on civil liability is constitutionally appropriate
in a criminal statute.™ Moreover, the Criminal Code provision merely states an obvi-
ous proposition of civil or tort law that must be applied by civil courts in any event.'™
The reference to criminal liability is unnecessary since section 102 directs that blood
samples taken under the authority of this Part must be taken either by medical practi-
tioners or technicians acting under their direction and section 23 of our proposed Crim-
inal Code'™ would apply to protect frem criminal liability persons who take samples
under section 102 with reasonable care and skill.

fAlternative — A minority of the Commission would propose an alternative draft of
Chapter V.

As in the majority draft, subsections 102(1) to 104(1) would apply fo blood sum-
ples taken pursuant 10 a warranl or pursuant to d request made by a peace officer
under paragraph 86(1)(a} or a request made by a detained person in the circunistances
descrifred in subsection 89(2). Section 119 would also be of general application.

Subsection 104(2) to section 18 would be made applicable only to blood samples
faken parsuant fo ¢ warrdnt or pursuant to a request made by a pedce officer.

The following provisions would he added and made applicable to blood samples
taken pursudant o a request made by a detained person in the clreumstances described
in suhsection 89(2j:

Froviding F19.7 (1} One part of each blood sample shall be given to the
sample 1 person person from whom the samples were 1aken.

1449, See Report 31, rec. 25(1) and comment at 116,

15(. Sec P.W. Hogg, Constituriona! Low of Canada, 24 ed, { Toromo: Carswell, 1985) at 412-413; R. v.
Zetensky, [1978] 2 S.C.R. 940, per Laskin €L, at 963,

151, See AM. Linden, Cangdian Tort Law, 4th ed. (Toronte: Butterworths, 1988) Chapter 5, gencralty, and
the particular discussion at 142-143,

152, Section 23 provides that “no person is guilty of a crime who performs any act that is reguired or au-
thorized to be performed by or under an Act of Parliament . . . and uses such foree . .. as is reasonably
necessary to perform the act and as is reasonable In the circumstances.”
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(2) The results of any analysis or test carried out with respect
to that part of a blood sample are confidential and privileged with
respect to the person from whom the samples were taken.

(31 If the person intends to tender the results in evidence in
any proceeding, reasonable notice shall be given to the prosecutor
of that intention.

1192 (1} The peace officer investigating the crime in relation
to which the blood samples were taken shall have custody of the
other part of each blood sample, and shall take steps to enswre lIts
preservation and safeguarding.

(2} The peace officer may have that part of each blood sample
analyzed by an analyst for the purpose of determining the concen-
rration of alcohol in the blood and tested for the presence of drugs.

(3) The results of the analysis or test shall not be disclosed by
the analyst or individual who carried out the test unless the person

Jrom whom the samples were taken has given natice under subsec-
tion 119.1(3).

9.3 If a person from whom blood samples were taken has
Hol given notice under subsection 119.1(3), the fact that blood
samples were taken and the results of any analysis or test carried
out with respect to them are nor admissible in evidence in any pro-
ceeding, and the fact that blood samples were taken shall not be
the subject of comment by anyone in the proceeding.]

CHAPTER VI
EVIDENTIARY RULES

DIVISION I
ABSENCE OF ORIGINAL OF WARRANT

120. In any proceeding in which it is material for a court
to be satisfied that the taking of a blood sample was authorized
by a warrant issued on application made by telephone or other
means of telecommunication, the absence of the original
warrant is, in the absence of evidence to the contrary, proof
that the taking of the blood sample was not authorized by a

warrant.
Report 19, Part Two, rec. 2012}
Criminal Code, s. 487.1{11)
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COMMENT

This section is the same as section 41 and is based on the same reasoning as is
stated in the comment to that section.

Presumption
relating to breath
sample results

Conditions for
presumption to
apply

Presumption
inoperative

110

DIVISION I1
RESULTS OF ANALYSES

121. {1) In any proceeding in respect of a crime commit-

ted under section 58 (operation of vehicle while impaired) of
the proposed Criminal Code (LRC), where samples of a
persen’s breath have been taken and analyzed in accordance
with the conditions set out in subsection (2),

{a) if the results of the analyses are the same, the concen-
tration of alcohol in the person’s blood at the time the
crime was alleged to have been committed shall be pre-
sumed, in the absence of evidence to the contrary, to be the
concentration determined by the analyses; and

(B) if the results of the analyses are different, the concen-
tration of alcohol in the person’s blood at the time the
crime was alleged to have been committed shall be pre-
sumed, in the absence of evidence to the contrary, to be the
lowest of the concentrations determined by the analyses.

{2) The conditions for the purposes of subsection (1) are as

follows:

{a) at least two samples of the person’s breath were taken;

(k) the samples were taken pursuant to a request made by
a peace officer under section 84 or paragraph 85(1)(a);

(¢) the samples were taken as soon as practicable after the
crime was alleged to have been committed;

(d) the first sample was taken not more than two hours
after the crime was alleged to have been committed;

(¢) an interval of at least fifteen minutes passed between
the taking of the samples;

(f) each sampie was received from the person directly into
a container or into a breath analysis instrument operated
by a technician; and

(g} an analysis of each sample was made with a breath
analysis instrument operated by a technician.

(3) Subsection (1) does not apply if a peace officer failed to

tell the person who provided the breath samples the results of
the breath analyses in accordance with subsection 89(1) or



failed to arrange for the taking of samples of the person’s

blood in accordance with subsection 89(2).
Crimina! Code, 5. 2598100

COMMENT

This section (among other things) restructures and simplifies paragraph 238(1)(¢) of
the current Criminal Code, which deals with the conclusions to be drawn from analyses
of breath samples. It does not incorporate the unproclaimed provision in subparagraph
258(1){¢)(i), which would require that the accused be given samples of his or her breath
“in an approved container . . ..,” owing lo the lechnical difficulties that have prevented
this Code provision from being proclaimed. (See the comment to section 103.)

Subsection (1} creates a rebuttable presumption. A failure to satisfy the conditions
of subscction (2) does not necessarily make the results of an analysis inadmissible:
however, the presumption may not be applied and expert evidence interpreting the
results will be required. Subscction {3), which has no equivalent in paragraph 258(1¥}¢)
of the current Code, makes the presumption inapplicable where the requirements of
section 89 have not been fulfilled,

Presumption 122. (1) In any proceeding in respect of a crime commit-

relating fo bluod ted under section 38 (operation of vehicle while impaired)} of

sample results the proposed Criminal Code (LRC), where samples of a
person’s blood have been taken and analyzed in accordance
with the conditions set out in subsection (2),

(a) if the results of the analyses are the same, the concen-
tration of alcohol in the person’s blood at the time the
crime was alleged to have been committed shall be
presumed, in the absence of evidence to the contrary, to be
the concentration determined by the analyses; and

(B) if the results of the analyses are different, the concen-
tration of alcohol in the person’s hlood at the time the
crime was alleged to have been committed shall be pre-
sumed, in the absence of evidence to the contrary, to be the
lower of the concentrations determined by the analyses,

Conditions for {2) The conditions for the purposes of subsection {1) are as
presumption to follows:
apply

{a) the blood samples were taken pursuant to a warrant or
a request made by a peace officer under paragraph
86(1)(a);

(b) two samples of the person’s blood were taken;

(c) the samples were taken as soon as practicable after the
crime was alleged to have been committed;

(d) the first sample was taken not more than two hours
after the crime was alleged to have been committed;

Il



(¢} an intervat of at least fifteen minutes passed between
the taking of the samples;

(fs each sample was taken by a medical practitioner or a
technician acting under the direction of a medical practi-
tioner;

{g) at the time each sample was taken, the individual tak-
ing the sample divided it into two parts;

(k) both parts of each sample were received from the per-
son directly into, or placed directly into, containers that
were subsequently sealed;

(Z) one part of each sample was retained to permit an anal-
¥sis to be made by or on behalf of the person;

(/) an analyst made an analysis of one part of each sample
that was contained in a sealed container; and

(k) if an order to release one part of each sample has been
made pursuant to section 115, that order has been

complied with.
Crimiaed Code, 50 25810

COMMENT

This section, which 1s similar to section 121, is designed in part to simplify para-
graph 258(1){¢/) of the current Code. Subsection (1) sets out a presumption, similar to
that in subsection 121¢1), that applies to the results of analyses of blood if the condi-
tions set out in subsection {2) are met. Although analysis of blood is considered to be
mere accurate than analysis of breath, paragraph 238(1)(d)’s provision that only one
blood sample need be taken in order for the presumption to apply is changed. As with
breath samples, two samples of blood must now be taken.'™ The Code’s requirement
for a division of the blood samples, and the retention of one parl of each divided sam-
ple far possible testing by the accused, is retained.

Paragraph (k) of subsection (2) rephrases subparagraph 258(1)}(d)(i) of the current
Criminal Code 50 as to remove a possible problem in interpretation of the present pro-
visions. As now worded, paragraph 258(1}(d) appears to allow the operation of the pre-
sumption 1o be defeated if the accused does not seek the release of a retained sample
within three months.

153. See R.E. Erwin. Defense of Drunk Driving Cases: CriminaliCivil, vol. 2, 3d ed. (New York: M. Bender.
1971 at 16-4 w 16-6, demonstrating the improvement in the probative value of evidence obtained if
two samples are taken.
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DIVISION III
CERTIFICATE EVIDENCE

Proof of facts 123. In any proceeding in respect of a crime committed
““egt?d in under section 58 (operation of vehicle while impaired) of the
CEriricate

proposed Criminal Code (LRC), each of the following certifi-
cates is evidence of the facts alleged in the certificate without
proof of the signature or the official character of the individual
appearing to have signed the certificate:

(a) a certificate of an analyst stating that the analyst has
made an analysis of a sample of an alcohol standard that is
identified in the certificate and intended for use with a
breath analysis instrument and that the sample of the stan-
dard so analyzed is suitable for nse with a breath analysis
instrument;
Criminal Code, s. 258(13f)
{b) where samples of a person’s breath have been taken
pursuant to a request made by a peace officer under sec-
tion 84 or paragraph B5(1)(a), a certificate of a technician
stating
(i) that the analysis of each of the samples has been
made with a breath analysis instrument operated by the
technician and ascertained by the technician to be in
proper working order by means of an aicohol standard,
identified in the certificate, that is suitable for use with
a breath analysis instrument,
{ii} the results of the analyses s0 made, and
(iii) if the technician took the samples,
{A) the time and place each sample was taken, and
{B) that each sample was received from the person
directly into a container or into a breath analysis
instrument operated by the technician;
Criminal Code, 5. 238(1ed
(¢) a certificate of an analyst stating that the analyst has
made an analysis of one part of each sample of a person’s
hlood that was contained in a sealed container identified in
the certificate, the date and place it was analyzed and the
result of the analysis;
Criminal Code, 5. 258(111)
{d) where samples of 4 person’s blood have been taken
pursuant to a warrant or a request made by a peace officer
under paragraph 86(1){a) or a request made by the person
under subsection 8%2), a certificate of a medical practi-
tioner or a technician, stating
(i) that the medical practitioner or technician took the
samples,



(ii) the time and place each sample was taken,
(iii) that, at the time the samples were taken, the medi-
cal practitioner or technician divided each sample into
two parts, and
(iv) that both parts of each sample were received from
the person directly into, or placed directly inte, contain-
ers that were subsequently sealed and that are identified
in the certificate;
Criminal Code, 5. 25811 #)
(¢) where samples of a person’s blood have been taken by
a technician pursuant to a warrant or a request made by a
peace officer under paragraph 86(1)a) or a request made
by the person under subsection 89(2), a certificate of a
medical practitioner stating that the technician was acting
under the practitioner’s direction;
Criminal Code, s. 258(11H)
(N where samples of a persen’s blood have been taken
pursuant to a warranat or a request made by a peace officer
under paragraph 86(1)(a) or a request made by the person
under subsection 89(2}, a certificate of a medical practi-
tioner stating that before each sample was taken the prac-
titioner was of the opinion that taking the blood sample
would not endanger the person’s life or health; and
Crintinal Code, s. 258(1)(h)
{g) where samples of a person’s blood have been taken
pursuant to a warrant, a certificate of a medical practi-
tioner stating that before each sample was taken the prac-
titioner was of the opinion that the person was unable to
consent to the taking of the blood sample because of a
physical or mental condition resulting from the
consumption of alcohol, the accident with respect to which
the warrant was issued or an occurrence related to or

resulting from the accident.
Criminal Code, 5. 25801 #)

COMMENT

Section 123 reworks and simplifies paragraphs (e} through {{) of subscction 258(1)
of the present Criminal Code. The provision allows certain evidence of analysts, tech-
nicians and doctors to be given by certificates rather than personal appearance, The use
of certificale evidence is appropriate, because routinely requiring the personal presence
in court of analysts, technicians and medical practitioners would add little, if anything,
to the probative value of their evidence, while causing inconvenience, creating difficult
administrative problems and adding unnecessary complexity to trials, Therefore, pro-
vided that the conditions established in this section are strictly observed (and provided
that the proceeding is one “in respect of a crime committed under section 58 of our
proposed Criminal Code . . .™}, section 123 continues to allow certificates to be used.
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The ability to require the analyst, technician or doctor to attend for cross-examination,
now provided by Criminal Code subsection 258(6), is preserved. (See subsection
124(2).)

Notice of 124, (1) No certificate is admissible in evidence in a pro-

intention to ceeding unless the party inteading to tender it has, before the

tender certificate proceeding, given fo the other party reasonable notice of that
intention and a copy of the certificate.

Leave 10 {2) A party against whom a certificate is tendered may,

cross-examine on with leave of the court, require the attendance of the medical

cerificate practitioner, analyst or technician for the purpose of cross-
examination,

Criminal Code, 5. 25861 (7)

COMMENT

Section 124 reproduces the essence of subsections 256(6) and (7} of the current
Criminal Code. The object of this provision is fairness. Since the accused is normally
entitled o expect that there will be a right to cross-examine any witness who testifies
for the Crown, fairness dictates that reasonable notice should be given of any iniended
derogation from that right. Upon being given such notice {together with a copy of the
certificate} the accused who wishes to question the validity of the certificate may seek
leave to have the witness attend at court for cross-examination,
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ELECTRONIC SURVEILLANCE

DERIVATION OF PART FIVE
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INTRODUCTORY COMMENTS

Part VI of the present Code, entitled Invasion of Privacy, describes how privale
communications may be lawfully intercepted. The choice of this title is somewhat
misleading becaunse Part VI protects only one aspect of privacy.

The Ontario Commission on Freedom of Information and Individual Privacy'™ has
identified three sorts of privacy: territorial, personal and informational. Territorial pri-
vacy is privacy in a spatial sense and involves the right to be free from uninvited en-
tries or unwarranled intrusions into one's home. Privacy of the person protects the
dignity of the person and encompasses {reedom from physical assault. Privacy in the
information context concerns a person’s claim to control over personal information.

The criminal law has for centurics pratected certain privacy interests, for example,
by limiting the pelice power to search a person’s home and by forbidding murder and
assault. Until recently, however, the Criminal Code did not protect the privacy interest
inherent in a person’s oral communications. In large part, this was because such protec-
tion was unnhecessary, It is only since the turn of this century that the technelogy has
been developed by which private communications can be readily intercepted.'™ This
development, in turn, has increased the public’s awareness of the need 1o better protect
privacy, Thus, in 1974, Parliament enacted what is now Part VI of the Criminal Code,
which generally prohibits the intereeption, by means of a surveillance device, of private
{generally oral) communications, subject to limited exceptions. In addition, advances in
protecting privacy have been made in other arcas of law."™

The present law on wiretapping nrixes both crimes and procedural sections. The
crimes set out in the present Criminal Code arc: unlawful interception of a private com-
munication (s. 184); unlawful disclosure of an intercepted private communication
{s. 193); and unlawful possession, sale or purchase of a device knowing that its design
renders it primarily useful to intercept surrcptitiously a private communication (5. 191},

Some procedural sections provide that a judge may authorize an interception of a
private communication. They cover: who may apply for the authorization; the grounds
on which a judge may grant an authorization; the contents of an authorization; the time
period for which an authorization is valid: and how an authorization may be renewed
for a longer period.

Other procedural sections cover:

{a} the sealing in a packel of the documents in support of the application for an
authorization;

{b) the granting of emergency authorizations having a limiled time span of up Lo
thirty-six hours;

fe) the admissibility of the intercepted private communications as evidence;

154, The Report of the Commission on Freedom ol Information and Individual Privacy, Public Government
for Private People, vol. 3, Pratection of Privacy (Toronto: The Commission, 1980} at 498-500,

155, AF. Westin, Privacy and Freedom {New York: Athcncum, 1970) at 330-349,

156, See, e.g., the Quebee Charter of Humun Rights and Freedoms, RSQ., ¢, C-12, s 5; the Privacy Act,
S.C. 1980-81-82-83, ¢. 111, Sch. II; the Aceesy to Information Acr, S, 1980-81-82-83, . 111, Sch, 1,
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{d} the trial judge's power to order particulars of the private communication;

(e} forfeiture of a surveillance device on conviction for unlawful possession of it
or for unlawful interception of a private communication;

{f) damages on conviction for unlawful interception or disclosure of a private
commuanication;

fg) annual reports made by the appropriate minister about the number of author-
ized wiretaps; and

k) the notification of a person whose private communications were intercepted
under an authorized wiretap. :

We have examined the present law on wiretapping in three previous publications.
In Report 31 {at 72 to 74), we proposed crimes relating to the unlawful interception of
private communications that were modelled largely, but not exclusively, on the present
law.”" Then, in Working Paper 47 on Electronic Surveillance, and Working Paper 56
on Public and Media Access to the Criminal Process, we proposed numerous reforms
to the present Code procedures.”™ These were designed to better protect the funda-
mental value of privacy, Many of these changes are in this draft legislation.

This draft legislation also takes into account Supreme Court of Canada decisions
that have examined the present wiretap taw in light of the Canadian Charter of Rights
and Freedoms. Most notable in this regard are the recent decisions of R. v. Duarte'™
and R. v. Wiggins,"™ which ruled that an interception of private communications, even
if made with the prior consent of a party to the communications who is a peace ofticer
or an informer acting on behalf of the police, requires prior judicial authorization in
order to meet constitutional requirements.

The structure of this draft legislation is modelled on that found in other Parts of
this Code, in particular Part Two (Search and Seizure). In the interest of clarity, this
legislation uses simpler language and avoids cross-references wherever possible.

However, there are four important matters that this legislation does not presently
address. First, there are no provisions regulating the instaltation of optical devices. The
extent to which the criminal law should prohibit or regulate the use of optical devices
is an issue that requires further study. Second. the draft legislation contains no

157, The Commission’s proposed crimes are as follows:

{a) intercepting a private communication without the consent of a party to it or without prior judicial
authorization;

{h) entering privale premiscs to install, service or remove a surveillunce or optical device without the
consent of the owner or occupier or without pricer judicial authorization:

{¢) searching such premises while installing, servicing or removing the device;

{d) using force against a person for the purpose of gaining entrance onto, or exiting from, such
premises; and

{e) possession ol a device capable of being used to intercepl a privale communication.

158. For other works examining the present law on electronic surveillance and offering proposals for reform,
see 5.A. Cohen. favasion of Privacy: Police und Electronic Surveiflance in Canada (Toronto: Carswell,
1983); D. Watt, Lew of Electronic Surveiflance in Canada (Toronto: Carswell, 1979); DA, Bellemare,
Lidcoure électronigue au Cunada {Montreal: Les Editions Yvon Blais, 1981).

150, (1990] 1 5.C.R. 30.

160, 11990] 1 S.CR. 62
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provisions con the admissibility of evidence. The rules governing the admissibility of
evidence for the entire Code of Criminal Procedure will be studied separately later. We
will determine in that study to what extent special admissibility provisions are needed
in this context. Third, there are no provisions regarding the forfeiture of a surveillance
device or the payment of damages when 4 person is convicted for some of these crimes.
These issues will be explored more fully in forthcoming Parts of this Code dealing with
remedies. Fourth, this legislation, like the present law, does not cover the interception
of private communications made in the course of investigating a threat to the security
of Canada.""

CHAPTER |
INTERPRETATION

Definitions 125, In this Part,
“federally “federaltly designated” means designated by the Solicitor Gen-
designated” eral of Canada for the purpose of applying for warrants
Lii?;’,ﬁij”"f fes under this Part or intercepting private communications
fedérates) under a warrant;

Crintinal Code, ss. 185(1)(a), 186(5), (6), 1B8(1)e)
“general “general interception clause” means a clause in a warrant au-
interception thorizing the interception of private communications of per-

clause™ {elanse
d'interceprion
o ‘upplication

sons who are not individually identified or authorizing the
interception of private communications at unknown places;

générale)
“intercept” “intercept”, in relation to a private communiecation, means lis-
(intercepter ef ten to, record or acquire the contents, substance or meaning
interception) of the communication;
Criminal Code, 5. 183
“private “private communication” means any oral communication or
communication” any telecommunication made under circumstances in which
g;_’ﬂ’;“mw”m it is reasonable for a party to it to expect that it will not be
B intercepted by a person other than 2 party to the communi-
cation, even if any party to it suspects that it is being inter-
cepted by such a person;
Working Paper 47, recs. 4, 5
Criminal Code. 5. 183
provincial “provincial minister” means, in the Province of Quebec, the
minister’ Minister of Public Security and, in any other province, the

(ministre

o Solicitor General of the province or, if there is no Solicitor
provincial)

General, the Attorney General of the province;

161, SEI;_in.terceptions continue to be governed by the Canadian Security Intelfigence Service Act, RS.C.
1985, ¢. C-23, 55, 21-28.
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“provincially “provincially designated” means designated by a provincial

designated” minister for the purpose of applying for warrants under this
Lf;i:ﬁzipm fes Part or intercepting private communications under a
provinciales) warrant;

Crimincd Code, ss. 1850105, 186(5), (6), 188{1)(#

“solicitor™ “golicitor’ means, in the Province of Quebee, an advocate or

{avocal) notary and, in any other province, a barrister or solicitor;
Criminal Code. s. 183

“surveillance “surveillance device” means any device capable of being used

device” to infercept a private communication.

(dispositif de

surveitlance)
Repoit 31, s. 65
Working Paper 47, rec. 7
Crisningl Coele, 5. 183

COMMENT

Section 183 of the present Code contains many terms, the meanings of which must
be understood before an understanding of how private communications may be lawfully
intercepted is achievable. Most of thesc terms are now set out in this interprelation
section.

Throughout this Part, the term “warrant” replaces the term “authorization™ which is
now employed in the Criminal Code."™ This is consistent with our vse of the term
“warrant” throughout this Code. “Warrant™ is a term that describes the authority, con-
ferred on the police by judges or justices in the course of criminal investigations, to
intrude on or invade privacy intercsts. Because there is no difference in terms of form
or function between an “authorization™ or a “warrant”, in some places in this text the
term “warrant” will be vsed instead of the term “authorization™ in order to avoid the
needless repetition of the two terms together. There is no reason to define a warrant to
intercept private communications because its meaning will be clear from its use in other
sections of this Part.

The term “federally designated” is also new. It is part of a plan to set out more
simply the power that the federal Solicitor General has under present Code paragraph
185{1)(zz) and subsection 186(5), respectively, to designate: (a) persons who may apply
for authorizations (warrants) to intercept private communications: or (b) persons who
may intercept private communications under authorizations (warrants).

The term “‘general interception clause” is new. It is preferable to the pejorative
term “basket clause” that is in common vsage in discussions of the wiretap law. The
general rule is that an authorization to wiretap should identify the persons whose pri-
vate commuonications are to be intercepted under it or name the specific place or places
where those private communications are to be intercepted. However, under the present
law and, indeed, under this legislation, an authorization can, subject to certain

162, Tt is of interest o note that the Canadian Security farelligence Service Act. supru, nole 161, atso
employs the term “warrant” in preference to the Criminal Code term “authorzation.”
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limitations, contain a “basket” clause allowing either the interception of “unknown”
persons or the interception of private communications at any unspecified place that a
known person resorts to or uses. (This latter basket clause is sometimes referred to as
an “itinerant interception clavse.™)

The term “intercept” has a definition similar to that in the present Code.

The term “provincial minister” is new. It describes the provincial minister who is
responsible for the conduct of police forces within each province. The purpose of this
definition is to clarify the present law. The present Code, in paragraph 185(1)(d) and
subsection 186(5), sets out the authority of the Attorney General of a province person-
ally to designate agents who may apply for an authorization to intercept private com-
munications and who may intercept private communications under warrants. By section
2 of the present Code, the provincial Attorney General may be the Attorney General or
the Solicitor General. This is ambiguous where, as in Ontario, a province has both an
Attorney General and a Solicilor General.'™ At the stage when an application to inter-
cept a private communication is made, the aim is to investigate the impending or actual
commission of a crime. Therefore, the minister responsible for choosing these agents
should be the minister responsible for the investigation of crimes, rather than the
minister responsible for prosecuting crimes.

The term “provincially designated™ is to be read with the term “provincial
minister.”

The definition “private communication” has been significantly altered {rom that ap-
pearing in the current Code. The present definition focuses on the expectation of the
originator of a private communication that the communication wili not be listened to by
any person other than the intended recipient.'” This definition has created problems,
since its effect is to break a conversation between two people into a series of private
communications. The interpretation clause presented here avoids this somewhal artifi-
cial distinction. Instead of referring to the reasonable expectation of privacy of the
“originator™ of the communication, it makes a communication private if it is made
vnder circumstances in which il is reasonable for a “party™ to expect that it will not be
intercepted by someone other than a party. The effect is to clarify that a private com-
munication means not the individual statements that together make up a conversation,
but the conversation as a whole.

Further, this interpretation clause more clearly adopts an objective test to determine
if the communication is private. Despite the reference in the present definition to the
originator’s reasonable expectation of privacy, the case law focuses initially on the
originator’s subjective expectation of privacy. The person must first be found to have a
subjective expectation of privacy before a determination may be made as to whether
that expectation is objectively reasonable,'®’ Specifically, this raises the issue of

163. Qu.éhec recently changed the title of its Solicitor General to the Minister of Public Security. This change
came into effect by the Décret Concernunt le Ministre et le Ministre de la Sécurité Publigue (1988),
120 GO0, 4704,

164, See Goldman v. The Queen, (1980} | 5.C.R. 976,

165. R v. Sanelli (1987}, 38 C.C.C. (3d) | {Ont. C.A)), appeal dismissed on other grounds by the Supreme
Court of Canada in R v. Duarte, supra, note 159,
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whether a suspicion, held by one party to a private communication, that the communi-
cation is being intercepted should be allowed to defeat any claim to a rcasonable cx-
pectation of privacy. The danger in requiring a subjective expectation of privacy as an
initial threshold to be met is that it permits the subjective fears of a person to erode any
reasonable expectation of privacy. For example, if the government were to announce
lomorrow that it would monitor all private communications to discover who intended 10
commil crimes, it would then be possible to argue that no ene could reasonably expect
that telephone conversations are private. To prevent such a result, this interpretation
clause clearly provides that a reasonable expectation of privacy is not made unreason-
able “even if ong party to the communication suspects that the communication is being
intercepted.”

The definition “solicitor” is identical to that in the present Code.

The term “surveillance device™ replaces the definition “electro-magnetic, acoustic,
mechanical or other device” found in the present Code. While many elements of the
present definition are retained, our term is broader. Hearing-aids are no longer ex-
cluded. The ordinary use of hearing-aids would not be a crime. However, if a hearing-
aid were used purposely to intercept a private communication surreptitiously, that act
would be criminal under section 66 of our proposed Criminal Code.

One term, defined in the present Code, that is nol defined here is “sell.” The defi-
nition of this term aids in the interpretation of present section 191, creating the crime
of possessing, selling, or purchasing a surveillance device. (Selling such a device
amounts to the furthering or attempted furthering of the crime of unlawful possession
of a surveillance device under paragraph 84(5) of our proposed Criminal Code.)

CHAPTER 11
INTERCEPTING PRIVATE COMMUNICATIONS
WITHOUT A WARRANT

Intcrception with 126. A peace officer or agent of a peace officer may, by

consent means of a surveillance device, intercept a private communica-
tion without a warrant if all the parties to the communication
consent to the interception.

COMMENT

Both the present Code, in scction 184, and our proposed Criminal Cede, in subsec-
tion 66{1), make the interception of private communications by means of a surveillance
device a crime. However, one broad and noteworthy exemption from criminal liability
provides that it is not a crime fo intercept communications in this way if the intercep-
tion is made with the consent of a party to the private communication.

A separate issuc from that of criminal liability, however, is that of the admission
in evidence of privatc communications that have been obtained by means of an inter-



ception by a single party impliedly consenting to the interception of the communica-
tions. Here, one important aspect of our legislative scheme should be noted. We do not
seek to regulate interceptions of private communications made by a party who is a
private citizen acting independently and without police involvement. Our legislative
scheme regulates only the activities of stale officials seeking to employ electronic
surveillance techniques in the investigation of crime,

Until recently, the Criminal Code provided lor a course of action whereby, if a
surreptitious interception of private communications was to be made by a party at the
behest of the pelice, there was no need to go before a judge to obtain an authorization
lo wiretap. This meant that the police had a largely unfettered discretion as to how and
when to intercept the private communications. Although this state of affairs has
persisted for many years, it was, on occasion, criticized:

Judicial review and control over the official resorl to electronic surveillance tech-
nigues and technology lies at the very core of the legislation. Consent, in the legis-
lation as presently structured, is a vehicle whercby judicial oversight may be
avoided. As such it has from the outset possessed a clear potential for exploitation
and abuse. It has been alleged that these statutory provisions “encourage the police
to use ‘consenting agent provocaleurs’ under a tacit grant of immunily from prose-
cution,” The consent provisions allow for ex post facto validation of unauthorized
electronic eavesdropping and as such arc incensistent with the overall scheme of the
Iegislation,166

These criticisms have been given apparent approval by the Supreme Court of Can-
ada in the cases of R. v. Duarte'” and R. v. Wiggins.'"” These cases hold that the sim-
ple consent of one party to the interception of his or her private communications cannot
serve as a device for bypassing the need to obtain prior judicial approval in the form of
an authorization. Failure to obtain the necessary authorization constitutes unreasonable
sedarch and seizure under section 8 of the Charter.

Our draft legislation conforms to the holding in Duarte and Wiggins, and addresses
a number of important policy implications raised by those cases. Section 126 answers
the policy question, When may a peace officer or an agent of a peace officer intercept
private communications by means of a surveillance device without having to obtain a
warrant? The answer is that this is permissible if aff parties to the private communica-
tions consent to their interception. I an interception by means of a surveillance device
is sought to be made with the consent of just one party to the communications, a
warrant must first be obtained, subject to the limiled exception set out in section 127
The requirements for obtaining a warrant are set out in Chapter III of this Part.

Interception to 127. A peace officer may, without a warrant, use a surveil-
protect life or lance device to listen to but not record a private communica-
safety

tion to which a peace officer or agent of a peace officer is a

166, Cohen, Imvasion of Privacy. supra, note 158 ut 176-177. See also G. Killeen, “Recent Developments in
the Law of Evidence™ (1973) 18 C.L.Q. 103 at 108,
167, Supra, note 159,

168, Supra, note 160,



party if it is reasonable to believe that the life or safety of the
officer or agent may be in danger.

COMMENT

In the cases of Duarte and Wiggins, the Supreme Court of Canada rejected consent
mterceptions of private communications made ip the absence of a prior judicial warrant,
According 1o the Court, the surreptitious recording by the state of a person’s private
communications is an unjustifiable invasion of privacy. In both cases, the avowed pur-
pose of the surreptitious interceptions was to obtain reliable evidence of the commission
of a crime.

However, the Supreme Court did not consider in the cases before it the possibility
that it might on occasion prove necessary to listen to private communications, not for
evidentiary purposes, but in order to protect the life or safety of an undercover peace
officer or an informer. This might occur, for example, where a peace officer is working
undercover to investigate the activities of drug traffickers and a meeting is suddenly
arranged between the officer and the traffickers. This is a highly dangerous circum-
stance that might emerge without sufficient time to arrange for the obtaining of a judi-
cigl warrant. In our view, in such emergency circumstances, legitimate concern for the
peace officer’s safety should preclude the need to obtain a warrant, in order to monitor
for protective reasons the conversations between the undercover operative and the drug
raffickers. However, the section is carefully drafted to be consistent with the concern
for privacy expressed by the Supreme Court. The authority to intercept is restricted here
to one kind of interception only — that of listening to the private communications. There
is no authority to record the communications. For this, a warrant is required, since the
purpose of recording communications is evidentiary and not protective. {As noted pre-
viously, rules governing the admission of evidence — and a rule will be required here —
will be examined scparately in a future volume of this Cede.)

CHAPTER III
WARRANT TO INTERCEPT
PRIVATE COMMUNICATIONS

DIVISION |
GENERAL RULE FOR WARRANTS

1. Application for Warrant

Federal applicant 128, (1} A federally designated agent designated in writ-
ing personally may apply for a warrant to intercept, by means
of a surveillance device, a private communication if the crime
under investigation is one in respect of which proceedings may
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be instituted at the instance of the Government of Canada and

conducted by or on behalf of the Attorney General of Canada.
Crimingd Conle, 5. 1831 ){a)

Provincial (2) A provincially designated agent designated in writing
applicant personally may apply in the province of designation for a war-
rant to intercept, by means of a surveillance device, a private
communication if the private communication is to be inter-
cepted in that province and the crime under investigation is
one in respect of which proceedings may be instituted at the
instance of the government of a provinee and conducted by or

on hehalf of the Attorney General of a province.
Working Paper 47, ree. 20
Criminal Code, 5. 1851 &)

COMMENT

This section sets out the gencral rule as to who may apply for a warrant to inter-
cept a private communication by means of a surveillance device. Tt is modelled in large
part on the procedure set out in paragraphs 185(1)(a) and (b) of the present Code, albeit
with necessary changes.

Subsection (1) focuses on the “federally designated agent,” that is. an agenl desig-
nated in writing personally by the Solicitor General of Canada. Such an agent may
apply for a warrant so long as the crime in relation te which the application is sought
may be prosecuted by the federal Attorney General.

Subsection (2) focuses on the “provincially designated agent,” that is, an agent des-
ignated in writing personally by (in Quebec) the Minister of Public Security or (in any
other province) the Solicitor General or otherwise the Attorney General. It is designed
to fill 2 major gap in the present law. As we noted in Working Paper 47, the wording
of present paragraphs 185(1)a) and (5) permits provincial authorities to apply for an
authorization only when a crime is being committed or was committed in the province
in which the application was sought. However, there is no power cnabling provincial
authorities to apply for an autherization to intercept a private communication in their
province where the crime is being committed in another province, even though the sus-
pects are living in their province.'™ Subsection (2) implements Recommendation 20 of
Working Paper 47 ¢at 34) that remedies this problem.

These two subsections alter the present law in another way. Since it is untikely that
a responsible minister would ever personally apply for a warrant (although the Code
presently allows such personal applications), these subsections state that only the agems
whom the minister designates may bring applications.

Manner of 129. {1} An application for a warrant shall be made
making unilaterally, in person and in private, orally or in writing.
application

169. Working Paper 47 at 33.
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Form of written (2} An application in writing shall be in the prescribed
application form.

Working Paper 47, rec. 18

Criminal Code, 5. 1B5(1)

COMMENT

To understand the warrant application procedure that governs wiretaps, it is neces-
sary to read these provisions with the application procedures for other warrants set out
in sections 10 to 12. These procedures relate to the cvidence to be heard or received at
the application, the recording of evidence and the procedure on issuing a warrant aftcr
an application has been made by telephone or other means of telecommunication.

Section 129, to some extent, changes the present Code’s application procedures for
regular authorizations vnder Part V1. Currently, applications must be made in writing.
In this legislation, consistent with the approach adopted in Part Two (Search and Sei-
zure), Part Three (Obtaining Forensic Evidence) and Part Four (Testing Persons for
fmpairment in the Operation of Vehicles), electronic surveillance warrant applications
may be made either orally or in writing. Because there will be a record made of the
application in all cases,'” there is no nced to require these applications to be in writing.
However, where an application is made in writing il must be in the prescribed form.

Applications for wirctap warrants would generally be made in person to the judge.
Under our regime, “telewarrant™ applications are not ordinarily permitied. (The only
time such applications are allowed is when a warrant is urgently needed. This
eventuality is dealt with in section 160.)

Place of 130. An application for a warrant shall be made to a
application judge of the province in which the private communication is to

be intercepted.
Crimined Code, s, 185(1)

COMMENT

This provision has two salicnt aspects. First, an application must be made to a
judge, not to a justice of the peace. The judge would be a judge of the proposed Uni-
fied Criminal Court.'” Second, the application may be made to any judge in any prov-
ince in which the private communication is to be intercepted.

Presentation of 131. (1) The application shall be presented by the appli-
application cant, and its contents shall be sworn by a peace officer.
Contents of (2) The application shall disclose

application

EO éee s 11
171, See Working Paper 59
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(@) the applicant’s name;
() the date and place the application is made;

(c) the crime under investigation, and the facts and
circumstances of that crime and their seriousness;

(d) the type of private communication to be intercepted;

(e) a general description of the means of interception to he
used;

(f) the names of all persons whose private communications
are to be intercepted or, if the names cannot be ascer-
tained, a description or other means of identifying those
persons individually or, if that is not possible, the class of
those unidentified persons;

(g) the places, if known, at which the interception would
occur;

(k) whether any privileged communications are likely to be
intercepted;

(i) the grounds for believing that the interception may
assist in the investigation of the crime;

(7} the period for which the warrant is requested;

(k) any other investigative method that has been tried
without success or, if no other method has been tried, the
reasons why no other method is likely to succeed or why
the urgency is such that no other method is practicable;

(I) a list of any previous applications for a warrant in re-
spect of the same crime and the same persons or class of
persons indicating the date each application was made, the
name of the judge who heard each application and whether
each application was withdrawn, refosed or granted;

(m) if the applicant requests authority to make a surrepti-
tious entry to install, service or remove a surveillance
device,
(i} why the entry is required and why other less
intrusive means of installation, service or removal are
unlikely to be effective, and
(ii) the place where the entry would be made; and

(n) if the applicant requests an assistance order referred to
in section 139, the nature of the assistance required.

Working Paper 47, rees. 24, 33, 40

Criminal Code. s. 185(1)



COMMENT

Under subsection 183(1) of the present Code, the application made by the desig-
nated agent is a separate document from the affidavit that is sworn by a peace officer
or public officer in support of the application. Under our proposed Code, however, the
application itself, rather than any accompanying affidavit, becomes the primary means
by which to present evidence that supports the issuance of a warrant. Subsection (1)
provides that the contents of the application must be sworn by a peace officer, and only
appropriate designated agents may actvally present the application. In addition, we pro-
pase that only a “peace officer” (a more restricted category than a “public officer™) may
swear to such contents.'”

Subsection (2) states what the application must disclose. Paragraphs (@) and (b) are
self-explanatory. Paragraph {c) replaces paragraph 185(1)(¢) of the current Code which
requires that the application disclose “the facts relied upon to justify the belief that an
authorization should be given together with particulars of the offence.” This is too am-
biguous. The issue is not whether the peace officer believes that a warrant should be
issued. It is whether the peace officer has provided sufficient information to satisfy the
judge that a warrant should be granted. Critical to this issue are the facts and circum-
stances of the crime under investigation, and how serious the particular crime is, given
those circumstances.

The other paragraphs in subsection (2) require other relevant information that
enables the judge to decide whether to issue the warrant.

Paragraph 185(1)(e) of the present Cade, which states (among other things) that the
police should give the names (if they know them) of persons whose private communi-
cations they want to intercept, has been altered somewhat for greater clarity. Qur para-
graph {f), instead of referring to “known" persens, refers 1o persons who can be
identified by any means, such as by name or description. It is designed to avoid the
confusion inherent in talking, as the case law pertaining to the present Code provision
does, about “known” unknown persons.'” Paragraph (f) also refers specifically to a
class of unidentified persons. This phrase is designed to describe those who fall within
a general interception clause (i.e., a basket clause) as to persons.

Paragraphs (d), (¢). {g) and (i) continue the law as set out in paragraphs 185(1){(d)
and (e) of the present Code. It should be noted that paragraph (e} takes an additional
meaning where a warrant is being asked for in situations in which has consented to the
interception of the private communications. Here, it is our view that the “general de-
scription of the means of interception to be used” should include not only the type of
device to be used in order to carry out the interception, but also the fact that a party to
the communications has consented to the interception.

172. By s. 10{1} of this Code. the peace ofticer can swear to the contents of the application on information
and belief.

173, See $.I), Frankel, “The Relationship of *Known™ and *Unknown’ Persons to the Admissibility of Inter-
cepted Private Communications™ (1978-79) 21 C.L.Q. 465; M. Rosenberg, “Chesson: Implications for
Privacy in the Supreme Court’s Latest Plunge into the Unknown of Wiretap Law™ (1988), 65 C.R. (3d)
211,
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Paragraph (%) is new. The present law, in subsections (2) and (3) of section 186 of
the Code, sets out a procedure to protect privileged communications between solicitor
and client. This, however, raises a question of policy. Should other privileged commu-
nications alse be protected, assuming that the issuing judge is satistied that a valid
ground of privilege is engaged? We have decided that they should be. Accordingly, to
alert the judge that a question of privilege may arise, the application should, if circum-
stances warrant it, contain a statement that privileged communications are likely to be
intercepted. The measures thal a judge may take to prevent the interception of privi-
leged statements is addressed in later sections. '

Paragraph (j) continues the present law set out in paragraph 185(1){g) of the Code.

Paragraph (k). with minor wording changes, continues the present law set out in
paragraph L8S(1)(#) of the Code.

Paragraph (7} continues the present law set out in paragraph 185(1)(f) of the Code
with one important change. It is now clearly worded so as to require the applicant to
disclose whether each previous relevant application was allowed, rejected or withdrawn,
in order to afford better judicial accountability.

Paragraph (m), in the main, is new.'™ Tt relates to the power of a judge expressly
to grant the police, in a warrant to intercept, authority to enter a place surreptitiously to
install, service or remove a surveillance device. This power is more fully described and
justified in scction 138. We believe it to be desirable that this power of entry be subject
to restrictions similar to those imposed on the power to intercept private communica-
tions. In order to obtain the authority to enter for purposes of installing, servicing or
removing a surveillance device, the applicant must now provide the judge with ail rcl-
cvant information at the time of application.

Paragraph (n) is also new. Working Paper 47 had recommended that a judge be
able to order that any person provide reasonable assistance to the police in order to
accomplish the interception pursuant to the warrant.'” This recommendation now finds
expression in section 139 of this Part. To give effect to this proposal, the applicant
would, at the time of application, specify what kind of assistance is required. so that the
Jjudge would have information available to him or her upon which to make this order.

Procedure on 132, Sections 10 and 11 apply te an application for a war-
hearing rant under this Division.
application

Crimingl Code, 5. 183(])

2. Issuance of Warrant

Grounds for 133. (1) A judge may, on application, issue a warrant au-
issuing warrant thorizing the interception of a private communication by means
of a surveillance device if the judge is satisfied that

174, See, in this regard, Working Paper 47, rec. 31 at 48,
175, Recommendation 75 al 95,
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(¢) there are reasonable grounds to believe that
(i) a crime punishable by more than two years’ im-
prisonment, or a conspiracy to commit, an attempt to
commit, a furthering of or an attempted furthering of
such a crime, has been or is being committed, and
(ii} the interception of the private communication will
assist in the investigation of the crime;

(F) other investigative methods have been tried without
success, no other method is likely to succeed or the urgency
is such that no other method is practicable; and

(c¢) it would be in the best interests of the administration of
justice, having regard to the seriousness of the facts and
circumstances of the crime under investigation.

Undercover (2) The judge shall not refuse to issue a warrant on the
investigation basis that a peace officer or an agent of a peace officer will be

a party to the communication.
Working Paper 47, recs. 19, 21
Crimingl Code, s. 186(1)

COMMENT

Subsection 133(1) sets out the things mn respect of which a judge must be satisfied
before issuing a warrant. As already noted, the requirement to obtain a warrant now
generally applies to surreptitious interceptions made with the consent of a party 1o the
private communications, where the party is a peace officer or an agent of a peace
officer.

Paragraph («) changes the present law in two major ways. The first change is seen
in subparagraph (1)(a}i). It replaces the definition “offence” in section 183 of the pres-
ent Code. One of the most perplexing tasks, when trying to understand the present
wiretap legislation, is to discern an underlying principle justifying the long list of
wiretappable crimes.'”

Qur Working Paper 47, while accepting most of this list of crimes, criticized and
urged the deletion of the organized crime definition {i.e., “part of a pattern of criminal
activity . . .”) on the ground that it adds little to the established definition of conspir-
acy. It also recommended that some of the present crimes be deleted from the list (e.g.,
advoc}:ij?ting genocide}, while some new crimes be added to it (e.g.. criminal intercst
rate),”

176. “Otfence™ under s. 183 of the Code is now defined as including numerous Criminal Code crimes rang-
ing from high treason to pool-selling and some non-Code crimes such as tratficking (under the Narcoric
Controf Act, supra. note 21) and spying (under the Official Secrers Act, R.S.C. 1985, . O-5). It also
applies to any crime under the Code for which a punishment of five years or more in jail may be
imposed or 4 crime in 5. 20 of the Small Louns Act, RS.C. 1970, ¢. §-11 where “there are reascnable
grounds to believe [that the crime] is part of a pattern of criminal activity planned and organized by a
number of persons acting in concert.” Finally, it also applies to conspiracy, attempt, being an accessory
after the fact ot counselling in relation to these crimes.

177. Working Paper 47, recs. | 0 3 at 16,
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Subparagraph (1)(a){i) is based on a simpler, equally sound policy. It dispenses
with the need to adopt a long list of crimes. This limit on the crimes for which a
warrant may be obtained is largely adapted from the Commission’s plan for the classi-
fication of offences.'™

The sceond change is seen in subparagraph {1)(a)(ii). It sets out the condition that
an interception may only be authorized if it is reasonably believed that the interception
will assist in the investigation of the crime. This marks a change from both the present
statutory law and the recommendations in Working Paper 47.

The present law was clarified in the seminal casc of R. v. Finlay and Grellette.'™

The “will assist™ standard was first articulated in that case by Martin, J.A., in the con-
text of a constitutional challenge to then Part IV.1 (now Part VI) of the Code, based on
an alleged viclation of section 8 of the Charfer (unreasonable search or seizure). In
Finlay, the validity of the impugned Code provision (allowing an authorization to be
granted if, among other things, the judge to whom the application is made is “satisfied
. . . that the granting of the authorization would be in the best interests of the adminis-
tration of justice to do so . . .”) was upheld. Speaking for the Court, Martin J.A. ex-
pressed the view that this Code provision importts “at least” the American Title [I1
standard of “reasonable ground [probable cause| to believe that communications con-
cerning the particular offence will be obtained through the interception sought,”'™
standard that he appeared to equate with the “will assist” standard."’

"

Thus, our statutory formulation in subparagraph (a)(ii), employing the “will assist
criterion, now corresponds with the entrenched common law standard.

The standard articulated in subparagraph (a)(ii) alse seeks to clarify some of the
ambiguity with respect to basket clauses (what we refer to as “general interception
clauses™) that was engendered by the recent Supreme Court of Canada decision in R v,
Chesson.'™ To appreciate the significance of the proposed reform, it is first necessary
to say a few words about these clauses and the interception of the communications of
unknown persons. In Chesson, the Court had ruled that the communications of ene par-
ticular accused, gathered under the ostensible authority of a basket clause allowing the

178, Supra. note 108, The punishment for attempting. conspiring or attempted furthering may be imprison-
ment for ess than two years. By virtue ol the proposals at 453-46 of Report 31, the maximum penalty
for such conduct would be one-half the penally for the complete crime.

179, {1985) 48 C.R. (3d) 341 (Ont. C.AD

180, fhid. at 366

181, fbid. These formulations have now been approved by the Supreme Court of Canada in the recent case
of R. v. Duarte, supra, note 139 at 45, where La Forest, 1., per majority, summarizes the Finfay stan-
dard as requiring the issuing judge to be “satisfied that there are reasonable and probable grounds to
believe that an offeace has been, or is being, committed and that the authorization sought will afford
evidence of |the| offence.”

182, [1988] 2 S.C.R. 148,
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. . . . w =153 . .. .
interception of communications of “unknown persons.”’™ were inadmissible as evidence

against her because she had not been specifically named in the authorization. According
to the Court, she should have been named in it because her identity was known to the
police and because the police were aware, when applying for the authorization, that the
interceptien of her private communications in the circumstances “might” (not would) be
of assistance in the investigation of the crime.

Superficially, since the applicant was successful in challenging the admission of the
intercepted conversations, the decision in Chesson seems to protect individual rights.
However, the decision has been criticized for the standard it was thought to have set on
authorizing interceptions. This standard, it has been argued, is too low."™ In Chesson,
the Court seemingly held that the interception of private communications can be author-
ized where it is possible that the interception “may™ provide evidence.

There is some question as to whether the critics are correct in their reading of
Chesson. The Court’s reference to the “may assist” standard may have been limited
simply to an assertion of what an applicant must disclose when seeking an authoriza-
tion, rather than to the standard that a judge must address when granting an authoriza-
tion. In any event, in our view there is sufficient uncertainty to justify clarification and
reform. Our standard for the issuing judge in subparagraph («)(ii) is higher than that
which the critics have attacked as the creation of the Court in Chesson.'™ As in other
arcas of police powers, judicial grants of power (o the police should be based on a
reasonable probability of criminal activity, not on a mere suspicion or possibility of
such activity. Thus, subparagraph 133(1}a)ii) requires that the judge be satisfied that
there are reasonable grounds to believe that the interception of the private communica-
tion will assist in the investigation of the crime.

183, Lawlully 1o authonze the interception of the private communications of an “unknown™ person. a warrant
must contain a specitic clause allowing such interception. For example, a warrant may state that inter-
ceptions may be made of the private communications of “any other persons™ residing at the specific
addresses set out in it. This clause is commonly calied a “basket clause™ and under this legislation is
referred to as a “general interception clause.” The case law has had to sort out the exlent to which these
basket clauses are valid. A major issue is whether a basket clause can be used only to intercept the
private communications of “known unknowns”, Le., persons who are known to exist but whose identity
is unknown. In B v. Samson (1983), 36 C.R, (3d) 126 (Ont. C.A.) it was held that baskel clauses should
not be restricted in this manner and could be used o intercept the private communications of persons of
whose existence the police later became awure,

184, See Rosenberg, supra, note 173,

185, Note that this standard is a lower one than that proposed in Working Paper 47. There we recommended
(in recs, 26 and 27 at 42) that an interception of private communications authorized by a judge should
be restricted to occasions when it s reasonably believed that the interception may assist the investiga-
tion of the crime by rcasons of the person's “involvement™ in the crime. In fact, the Comnission lorce-
lully argued that a lower standard may violate Canada’s obligations under the furernational Covenant on
Civil and Political Rights and even sections of the Canadian Charier of Rights and Freedoms. (See
Working Paper 47 at 35.) However, this point was made in discussing minimization. Such concerns are
addressed in 5. 140 of this legislation, which proposes a list of conditions that a judge may impose in
order to better ensure that only relevant private communications will be intercepted. However, a prob-
lem was 1dentified with respect to the term “involvement.” Consultants pointed oul that this test was too
nutrow since there may be occasions when private communications should be intercepted even though
the person is nol invelved in committing a crime. For example, the person could he un innocent agent
passing on or receiving information from a person involved in the crime.



Subparagraph 133(1)(a)Xii) restricts the scope of basket or general interception
clauses. It applies the same standard for obtaining a warrant in relation to “unknown”
persons (for greater clarity, referred to in this draft as unidentified persons) as for
“known” persons {referred to now as identified persons) — f.e., whether interception of
the private communications will assist in the investigation of the crime. This means that
an unidentified person must be someone whose existence is known to the police at the
time of the application, not someone whose existence the police later become aware of,
This in effect accepts the reasoning of Judge Borins of the Ontario District Court in R.
v. Samson (No. 4)," in preference to the position articulated by the Ontario Court of
Appeal™ when reversing that decision.

Paragraph {1){$) continues the present law set out in paragraph 186(1)5) of the
Code.

Paragraph (1)(¢) is based on paragraph 186(1Xa) of the Criminal Code, which pro-
vides that the judge can authorize the tnterception if satisfied “that it would be in the
best interests of the administration of justice to do so.”'™ In Working Paper 47," we
observed that, given the wide range of crimes for which an authorization may be ob-
tained, authorizations should not be granted in relation to minor manifestations of those
crimes. Paragraph (1)(c) is consistent with this policy. In considering whether or not it
would be in the best interests of the administration of justice, the judge is directed by
this paragraph to have regard to the seriousness of the facts and circumstances of the
crime under investigation. In effect. the issuing judge must determine, in each case,
whether the interest in protecting society from harmful criminal activity outweighs the
interest in protecting the privacy of the individual.

Subscction 133(2) addresses a possible interpretation difficulty that may arise
where a warrant is applied for in circumstances in which a party is prepared to consent
to the interception of private communications. One arguable interpretation of subsaction
133(1) is that the grounds set out there effectively preclude obtaining a warrant to in-
tercept in those circumstances. It may be argued that, where the police have a consent-
ing party, they will be unable to obtain a judicial authorization to tap because under the
legislation other investigative techniques (ie., the use of vnwired or untapped infor-
mants) will not have been tried or failed. In our view, the mere fact that a peace officer
or an agent is a party to the private communications should not preclude the issuance

186, (1982), 37 O.R. {2d) 26 (Co. C1).

187, Supra, note 183,

IR&. In R v. Finluy and Grelletre, supra, note 179 at 366, Martin, LA, discussed this slandard in the Tollow-

ing lerms which also explain our use of the same phrase in this legislation:

“The judge must . . . be satisfied that the granting of the autherization would be in the ‘best inter-
ests of the administration of justice.” The language used by Parliament, as previously indicated, re-
quires the judge to balance the interests of effective law enforcement against privacy interests and.
in my view, imports at least the requirement that the judge must be satisfied that there 15 reasonable
ground to believe that communications concerning the particvlar offence will be obtained through
the interception sought. The “particular offence,” of course, includes the inchoate offences of con-
spiracy, attempt or incitement to commit the offence.”

189, Recommendation 19 at 32-33,
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of a warrant. Subsection 133(2) is designed to prevent needless litigation over this point
of interpretation.

Office of solicitor 134. A judge shall not issue a warrant to intercept a pri-
vate communication at the office of a solicitor or any place
ordinarily used by a solicitor for the purpose of consulting with
clients, unless the judge is satisfied, in addition, that there are
reasonable grounds to believe that the solicitor or any of the
solicitor’s partners, associates or employees

(@) is or is about to become a participant in the crime
under investigation; or

(b) is the victim of the crime under investigation and has

requested that the interception be made.
Criminat Code, 5. 186{2)

COMMENT

See the comment to section 135.

Home of solicitor 135. A judge shall not issue a warrant to intercept a pri-
vate communication at the home of a solicitor, unless the judge
is satisfied, in addition, that there are reasonable grounds to
believe that the solicitor or any member of the solicitor’s
household

(@) is or is about to become a participant in the crime
under investigation; or

(b) is the victim of the crime under investigation and has

requested that the interception be made.
Criminal Code, s. 18602)

COMMENT

The power to intercept private communications has the serious potcntial to erode
the protection provided by the law of solicitor-client privilege. This important privilege
safeguards the confidentiality of communications made between lawyers and their
clients.

Subsection 186(2) of the present Code takes special measures (repeated here in
paragraphs 134(4) and 135(«)) to pretect solicitor-client privilege. To ensure clarity, we
have divided the Code provision into two parts. Paragraph 134(a) deals with intcreep-
tions of private communications at a solicitor's office or any place ordinarily used by a
solicitor for the purpose of consulting with clients. Paragraph 135(a) deals with inter-
ceptions of private communications at a solicitor’s home. In both cases, there is no
protection avatlable to a solicitor who is involved in committing the crime under inves-
tigation,



Paragraphs 134(b) and 135(h) are new. They are added as a result of the general
requirement that a warrant be obtained even when a party to the private communica-
tions consents to their interception. Without this provision it would be impossible for a
lawyer to obtain the assistance of the police to wiretap or trace an extortionist’s tele-
phone calls or other communications. Thus, paragraphs 134{(h) and 135(4), in a care-
fully drafted manner, allow the police, at the request of a lawyer who is the intended
victim of a crime, to obtain a warrant to intercept private communications at the office
or home of the lawyer.

It should be noted that section 140 permits 4 judge to impose minimization condi-
tions. In the context of wiretaps at a lawyer's office or home, we expect that a judge
would impose conditions to minimize the intrusions so that, as much as possible, the
interception of private communications would be restricted to relevant communications.
For example, one condition which could be imposed is live-monitoring, which is
explained in the comment to section 140,

Unknown places 136. A judge shall not issue a warrant te intercept private
communications at unknown places, unless the person whose
private communications are to be intercepted is individually

identified in the warrant,
Working Paper 47, rec. 29

COMMENT

The courts, in the absence of statutory guidance, have bhad to struggle to place
effective limits on an “itinerant interception™ clause. This is a basket clause that permits
the interception of private communications at places other than those specifically named
in the warrant — i.e., at any place used by or resorted to by the person whose private
communications may be intercepted pursuant to the warrant. The courts have ruled that
such a clause is valid only as regards identified persons. If it were otherwise, the power
given to the police to intercept private communications would be very nearly
unfettered.

This provision adopts the policy set out in Working Paper 47,' and limits the use
of the “itinerant interception” basket clause (referved to as a “general interception
clause™ in this legislation} to persons identified in the warrant.

Unidentified 137. A judge shall not issue a warrant to intercept private
persons communications of persons who are not individually identified,
uniess the places at which the interception is to occur are iden-

tified in the warrant.
Working Paper 47, rec. 28

190, Recommendation 29 at 42,
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COMMENT

This provision directly addresses the issue of whether a “general interception
clause™ as to places is available to assist in the interception of private communications
of unidentified persons. It adopts the policy of the present law that it is unlawful to
authorize the interception of the private communications of unknown persons at
unspecified locations,"”'

However, to permit flexibility in the use of a warrant to intercept, section 157
allows a warrant to be amended from time to time during an investigation, to specify
places previously unnamed.

Authority to 138. At the request of the applicant, the judge may, by the
mazke warrant, grant authority to enter any place surreptitiously to
surreptitious entry install, service or remove a surveillance device, if the judge is
satisfied there are reasonable grounds to believe that less intru-
sive means of installation, service or removal are unlikely to be

effective.
Working Paper 47, recs. 31, 32

COMMENT

The present Code expressly authorizes only the interception of private communica-
tions. It does not expressly authorize the police to enter a place surreptitiously in order
to install, service or remove a surveillance device. In the cases ol Lvons v. The
Queen'” and Wiretap Reference, " the Supreme Court of Canada ruled that the author-
ity to intercept private communications includes the ancillary power to enter a place
surreptitiously to install a surveillance device. These decisions apply cven in the post-
Charter era."™

We accept that there is a legitimate need to permit surreptilious entry in order to
install, service or remove a surveillance device. However, because this powcr presently
exists only by implication through the decisions of the courts, it has been inadequately
structured. Entering a person’s premises without consent, for examptle, is a serious in-
vasion of the persen’s privacy. Consequently, any power to enter surreptitiously should
be subject to prior express judicial approval. Section 138 ensures this. Before the au-
thority to enter a place covertly {for example, a person’s house or car) is to be con-
ferred, the judge must be satisfied there are reasonable grounds to believe that less
intrusive means of installation, service or removal are unlikely to be effective. This
approach, in our view, strikes the appropriate balance between crime prevention and the
protection of privacy, and does so in a manner that is consonant with the demands of
the rule of law.

191, See R v. McLeod (1988), 63 C.R. (3d) 104 {(NW.T.C AL
192, [1984] 2 5.C R. 631.

193, [1984] 2 5.C.R. 697,

194 See R, v. Chesvon, supra, nole 182,
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Assistance order 139. (1) When issuing a warrant, the judge may, at the
request of the applicant, make an order directing any person
engaged in providing a communication or telecommunication
service, or the owner of or any person engaged in managing or
taking care of the place in which a surveillance device is to be
installed, to give such assistance as the judge may specify in the
order.

Compensation (2) The order may provide that reasonable compensation
be paid for the assistance.
Working Paper 47, rec, 75
Form of order {3) The order shall be in writing, in the prescribed form
and signed by the jndge who issues it.

Contents of order (4) The order shall be directed to a named person or orga-
nization and shall disclose

(@) the applicant’s name;

(b) the nature of the assistance to be given;
(c) the date and place of issuance; and

(d)} the name and jurisdiction of the judge.

Warning in order (5) The order shall contain a warning that failure to obey
the order is a crime under paragraph 121(5) of the proposed
Criminal Code (LRC) (disobeying a court order).

COMMENT

In Working Paper 47 (at 95), we reported that there have been occasions when,
although an authorization was obtained to intercept a private communication, the inter-
ception could not be carried out because the necessary assistance was not forthcoming
from the appropriate communications company. This section remedies this problem.
Subsection (1) empowers a judge separately to order appropriate persons to assist the
police in setting up the surveillance device,

Subsection (2) is self-explanatory.
Subsections (3) and (4) state the form and content of an order to assist, and are
self-explanatory.

Failure to comply with an order would constitute the crime of disobeying a lawful
court order under paragraph 121(b) of our proposed Criminal Code. Because it is ap-
propriate, In our view, that the order contain a warning to that effect, it is provided in
subsection (5).

Imposition of 140. A judge who issnes a warrant may include in it any

conditions to of the following conditions:

MIRIEG

intrusion {a) that the interception be menitored by a person at all
times;
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() that, so far as is reasonably practicable, only the com-
munications of persons individually identified or encom-
passed by a general interception clause in the warrant be
intercepted;

(¢} where private communications at a telephone available
to the public will be intercepted, that the interception be
monitored by a person at all times and that, where practi-
cable, the telephone be obhserved at all times;

(d) that reasonable steps be taken not to intercept commu-
nications between persons in such privileged or confidential
relationships as may be specified by the judge;

(¢) that the interception stop when the objective of the in-
vestigation, as disclosed in the application for the warrant,
is attained;

(f) where private communications en a party line will be
intercepted, that the interception be monitored by a persen
at all times;

(g) where authority is given to enter a place surrepti-
tiously, that the entry be made or not be made by certain
means;

(4) that periodic reports be made to the judge identifying
any person who is not individually identified in the war-
rant but whose private communications are being inter-
cepted;

({) that periodic reports be made to the judge identifying
any place that is not identified in the warrant but where
interceptions are occurring;

(/) that any application for a renewal of the warrant, for
an amendment to the warrant or for a separate warrant in
respect of the same investigation be made to the same
judge who issued the original warrant; and

(k) any other conditions that the judge considers advisable
to minimize interceptions that would not assist in the

investigation of the crime,
Working Paper 47, recs. 22, 23, 25, 30, 36
Criminud Code, 5. 186(3)

COMMENT

This section focuses on the issue of minimization. “*Minimization™ is “the proce-
dure by which only those communications which are the proper subject of the investi-
gation are intercepted and recorded.”'”

195, Working Paper 47 at 34,
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The present Code contains no express provisions lo guide a judge in deciding
whether terms or conditions are necessary to minimize the extent of the interception of
the private communication or the recording of it.

In Working Paper 47 (at 35) we objected to the absence of any minimization pro-
visions in the present Code. We argued that failure to include such provisions raised
serious questions about Canada’s meeting its obligations to protect privacy under inter-
national law, and perhaps even under the Canadian Charter of Rights and Freedoms.
Nonetheless, the Working Paper was sensitive to criticisms that mandatory minimiza-
tion would result in too costly a process and would frustrate criminal ‘investigations.
Consequently, a compromise was recommended: judges would have the discretion to
impose certain minimization conditions where it was considered necessary to do so.

The list set out in section 140 covers a broad range of conditions. The broadest is
that set out in paragraph (k). Other conditions are more specific. For example, para-
graph (c) addresses minimization in the context of intercepting privale communications
at a public telephone booth.

While most of these conditions are self-cxplanatory, two of them merit special
mention. Paragraph (¢) permits a judge to require live-monitoring of the private com-
munication. This means that 2 person must listen to the live private communication and
decide whether continued listening is justified and whether it should be recorded. Thus,
the condition, if imposed, prevents prolonged overhearing as well as the recording of
irrelevant private communications. Paragraph (d) is designed to ensure that privileged
or confidential private communications are not intercepted. If the judge believes that the
communications to be intercepted may be privileged or confidential, he or she may
order that reasonable steps be taken not to intercept them. This protects not only
solicitor-client privilege. but also other potentiaily privileged communications, such as
those between husband and wife. This better ensures the confidentiality of all privileged
communications (even those that are not currently recognized bul that may be legally
recognized in the future) than docs the present law.

Form of warrant 141. A warrant shall be in writing, in the prescribed form
and signed by the judge who issues it.

Contents of 142. The warrant shall disclose
warrant (@) the applicant’s name;
(&) the crime under investigation;

{¢} the type of private communication that may be
intercepted;

(d) a general description of the means of interception that
may be used;

(¢) as precisely as possible, the persons or class of persons
whose private communications may be intercepted;
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{f) the places, if known, at which the interception may
oceur;

(g) if authority to make a surreptitious entry is being
granted, the place that may be entered;

() any conditions imposed by the judge;
(i) the date the warrant expires;
(f) the date and place of issuance; and

(X) the name and jurisdiction of the judge.
Working Paper 47, recs. 26-29
Criminel Code, 5. 136(4)

COMMENT

Subsection 186(4) of the present Code sets out what an authorization must contain:
the crime in respect of which the private communication may be intercepted; the type
of private communication that may be intercepted; the identity of the persons, if known,
whose private communications are to be intercepted; a general description, if possible,
of the places at which the private communications may be intercepted; a general de-
scription of the means of interception that may be used; such terms and conditions as
the judge considers advisable in the public interest; and a specified peried of validity
not exceeding sixty days.

The contents of a warrant in this Part, although altered for purposes of clarity and
consistency, are modelled largely on subsection 186(4). However, additional informa-
tion is included in order to correspond more fully to the judge's authority to issue the
warrant. For example, paragraph 142{¢), by using the phrase “class of persons,” now
refers to a basket clause as to persons. Also, paragraph 142(g) provides that, if a judge
decides to authorize surreptitious entry in order to install, service or remove a surveil-
lance device, the warrant must contain a clause to that effect. Since the warrant must
specify the known places at which interceptions of private communications are to be
made, it is logical for the warrant also to specify the places at which a surreptitious
entry is authorized.

Expiration period 143. The judge shall set out in the warrant an expiry date

not more than sixty days after the date of issue,
Criminal Code, 5. 186(4M )

COMMENT

By paragraph 186(d)(e) of the present Code, the maximum period of an authoriza-
tion is sixty days. This section continies that policy.
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3. Renewal of Warrant

INTRODUCTORY COMMENT

Although a warrant to intercept is valid for the period not exceeding sixty days
specified in it, if the investigation is ongoing, thal period may prove o be inadequate.
For this reason, present Code subsections 186(6) and (7) and now the following provis-
ions provide [or the renewal of the warrant to intercept a private communication.

Applicant 144, An application to renew a warrant may be made by
the designated agent who applied for the warrant or any other
agent of the same designation,

COMMENT

Section 144 states who may make an application to renew. The designated agent
who made the original application for the warrant 1o intercept would be able to apply
for a renewal. In addition, a different agent would be able to apply for a renewal so
long as that agent had been designated as a person capable of applying for a warrant
by the same federal or provincial minister who had designated the agent making the
original application.

Manner of 145, (1) The application shall be made unilaterally, in
making person and in private, orally or in writing.

application

Form of written (2) An application in writing shall be in the prescribed
application form.

Warking Paper 47, rec. 18
Criminal Code, 5. 186(6)

COMMENT

Subsection 186(6) of the present Code provides a cursory description of the appli-
cation process for obtaining a renewal. In contrast, this section clarifies the procedure
by providing more elaborate details of the manner and form of the application for a
renewal,

Time and place 146. An application to renew a warrant shall be made be-
of application fore the warrant expires, and shall be made to a judge of the

province in which the warrant was issued.
Criminal Code, s 1BBI6)
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COMMENT

This section states when and to whom the application must be made. The applica-
tion for a renewal must be brought before the warrant expires. Otherwise, there is

nothing to renew,

Presentation of
application

Contents of
application

COMMENT

147. (1) The application shall be presented by the

applicant, and jts contents shall be sworn by a peace officer,

(2) The application shall disclose

(a) the applicant’s name;

(b) the date and place the application is made;

(c) the crime under investigation;

(d} the reasons for requesting a renewal of the warrant;
(e} full particulars, including dates and times, of any inter-
ception made or attempted under the warrant;

(f) any information that was obtained by interception
under the warrant;

(g) a list of any previous applications to renew the war-
rant, including the date each application was made, the
name of the judge who heard each application and whether
each application was withdrawn, refused or granted;

(#) whether the warrant being renewed contains a general
interception clause;

(i) whether an application to amend the warrant is heing
brought, together with the application for a renewal, to
add new persons whose private communications may be in-
tercepted or new places at which interceptions may occur;

(7} the period for which the renewal is requested; and

(k) if the applicant requests that the warrant be renewed
for a period exceeding thirty days, the grounds for

believing that the longer period is necessary.
Working Paper 47, rec. 18
Criminal Code, 5. 186(6)

Subsection (1} applics, to an application for a renewal of a warrant (o intereept
private communications, the same procedure as exists for presenting and swearing an
application for a warrant to intercepl private communications.

Subsection {2) scts out the contents of a renewal application. Paragraphs (d) to (g)
and (/) reflect what the present law, in paragraphs 186(6)(«) to (¢) of the Criminal
Code, statcs must be disclosed. However, instcad of making a vague reference to “*such
other information as the judge may require™ as the present law does, this section pro-
vides greater detail. Paragraph ¢(4) requires the peace oflficer to disclose whether the



warrant being renewed contains & “gencral interception clause.” This information is
necessary so that a judge may ascertain in respect of this application whether persons
or places previously unidentified must now be identified in the renewed warrant. (See
section 130, which requires that & renewed warrant identify such persons or places
where possible.} Paragraph (i) relates to paragraph 157(), which permits an amend-
ment to the warrani to add persons or places not encompassed by the original warrant.
Where such an amendment is sought at the renewal stage, it must be disclosed in the
application. Paragraph (&) is also new. It relates 10 the power of the judge under sub-
section 151(2) to allow the warrant 1o be renewed for a period longer than the usual
thirty-day validity period.

Procedure on 148. Sections 10 and 11 apply to an application to renew a

hearing warrant.
application

COMMENT

By virtue of this provision, the same rules governing the hearing and recording of
evidence on an application for a warrant to intercept private communications also apply
at the application for a renewal of a warrant.

Grounds for 149, A judge who, on application, is satisfied that the
renewal grounds on which a warrant was issued still exist may renew
the warrant by endorsing it, signing the endoersement and

indicating the date and place of renewal.
Criminal Code, 5. FE6(T)

COMMENT

Clearly, a renewal should only be granted if the circumstances that gave rise to the
granting of the warrant still apply. Subscetion 186(7) of the Criminal Code provides
that a rencwal may be given if the judge fo whom the application is made is satisfied
that any of the circumstances justifying the issuance of a warrant under subsection
F86(1} still obtain. Scction 149 adopts this policy but uses clearer language. We
anticipate that the renewal will be made by simply endorsing the original warrant with
the new period during which it is valid, then signing it and indicating the date and
place of renewal.

Restriction on 150. A warrant that contains a general interception clanse
renewal of may not be renewed unless the warrant is amended, in accor-
Warrant

dance with the amendment procedure, to specify the identities

containing . .

general of persons or locations of places previously encompassed by the
interception clause but since ascertained.

clanse
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COMMENT

The case law in this area suggests that if a warrant authorizes interception of the
private communications of persons who are unidentified, or permits the interception of
private communications made at unspecified places, those persons or places should be
disclosed at the time of an application for a renewal of the warrant if they have since
peen identified or specified.”™ Section 150 codifies and thus endorses this approach.

Expiration period 151. (1) A warrant expires thirty days after the date of
renewal,

Extending (2) A judge who is satisfied that the investigation will

expiration period probably take more than thirty days to complete and that it

would be impracticable for the applicant to apply for a further
renewal may renew the warrant for a period of more than
thirty days but not more than sixty days after the date of
renewal.

Working Paper 47, rec. 43
Crintinal Code. s. 186(7)

COMMENT

The total maximum period allowed by the present Code for an authorization (sixty
days} and just one renewal (sixty days) is one hundred and twenty days. In Working
Paper 47'"" we argued that, given the increasingly intrusive nature of such ongoing po-
lice investigations, greater judicial scrutiny was required. Thus, we recommended that
the normal time period for a renewal should be thirty days. Subsection (1) implements
this proposal. However, to permit flexibility in circumstances where it is obvious that
the thirty-day period is inappropriate, we also proposed giving the judge the power,
where special cause is shown, to extend this period to a maximum of sixty days. Sub-
section (2) permits this longer period of renewal. In such cases, we cxpect that the
Jjudge would endorse on the appropriate document the reasons for the extension.'™

4. Amendment of Warrant

INTRODUCTORY COMMENT

At present, one cannot amend an authorization at the renewal stage. In R. v.
Badovinac,”™ it was held that a renewal could not be used to modify or cxtend the
terms of an authorization beyond extending the period for which it is effective, Even
for minor changes to the authorization, a new authorization must be obtained.

196, R v, Blacguiere (1980), 57 C.C.C. (2d) 330 (P.ELS.Ch R . Crease (1980}, 53 C.C.C. (2d) 378 (Ont.
C.A)

197, Reconumendation 45 at 5t.
198. 7hid,
199, (19773, 34 C.C.C. (2d) 65 (Ont. C A}



In Working Paper 47, we proposed allowing greater powers to amend an autho-
rization. We advocated a power to amend an authorization during its currency so0 as 10
allow for the identification of persons or places not previovsly identified. We also sup-
ported allowing minor amendments to an authorization at the renewal stage. These in-
cluded: naming persens previously provided for in the authorization (e.g., as
“unknowns™} but unnamed in it and including additional places at which interceptions
of persons provided for in the authorization may be made; providing differcnt or more
accurate descriptions of persons or places; describing different or additional means of
interception to be employed; as well as stipulating different or additional crimes (pro-
vided they are clearly related to the crimes in the original authorization and part of the
same investigation).”” We also supported the inclusion of a power, available at the re-
newal stage, to insert conditions designed to minimize the interception of the private
communication.””

Such a power 1o amend a warrant to intercepl private communications would assist
peace officers in their investigations and would assist the court in carrying out the tim-
ited, but important, supervisory role entrusted to it under this legislation. However, we
would emphasize that the renewal is not the appropriate device for securing an amend-
ment. This is the proper function of amendment rules. Amendment should be obtained
by means of a separate application. Thus, under our schemc a renewal would continue
to be restricted te expanding the time period for which a warrant is valid.

Applicant 152. An application to amend a warrant may be made by
the designated agent who applied for the warrant or any other
agent of the same designation.

COMMENT

Consistent with the way in which an application for a renewal is made, an applica-
tion to amend must be brought by the designated agent who applied for the warrant or
any other agent designated as a person who may apply for a warrant by the same
federal or provincial minisier who designated the original applicant.

Manner of 153. (1) The application shall be made unilaterally, in
making person and in private, orally or in writing.

application

Form of written (2) An application in writing shall be in the prescribed
application form.

200, See at 42, 51.
201, Working Paper 47. recs, 41-43 at 51-52.
202, 1bid., rec. 44 at 1.
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Time and place
of application

Presentation of
application

Contents of
application

Procedure on
hearing
application

COMMENT

154. An application to amend a warrant shall be made be-

fore the warrant expires, and shall be made to a judge of the
province in which the warrant was issued.

155, (1) The application shall be presented by the appli-

cant, and its contents shall be sworn by a peace officer.

{2) The application shall disclose

(@) the applicant’s name;

(b) the date and place the application is made;
(c) the erime under investigation;

(d) the amendment being requested;

(e) the reasons for requesting the amendment;

() full particulars, including dates and times, of any inter-
ception made or attempted under the warrant;

{g) any information that was obtained by interception
under the warrant; and

(k) a list of any previous applications to amend the war-
rant, including the date each application was made, the
name of the judge who heard each application and whether
each application was withdrawn, refused or granted.

156. Sections 10 and 11 apply to an application to amend

a warrant,

This section ensures that the provisions on hearing and receiving evidence of the
application and making a record of the application in scctions 10 and 11 apply to an
application to amend a warrant to intercept private communications.

Grounds tor and

nature of
amendment

157. A judge may, on application, amend a warrant to

provide for any of the following if the judge is satisfied that the
amendment relates to the investigation of the same c¢rime
disclosed in the warrant:

(a) a more accurate description of individually identified
persons whose private commuonications may be intercepted
under the warrant;

(b) the identity of persons, previously encompassed by a
general interception clause but since ascertained, whose
private communications may be intercepted under the
warrant;

147



(¢} the places, previously encompassed by a general inter-
ception clanse but since ascertained, at which the intercep-
tion may occur under the warrant;

(d) the addition of new persons whose private communica-
tions may be intercepted or new places at which intercep-
tions may occur, if the judge is satisfied, in addition, that
the grounds for issuing a warrani to intercept private
communications of such persons or at such places exist;

{e) the deletion of persons whose private communications
may be intercepted or places at which the interception may
occur;

() authority to enter a place surreptitiously to install, ser-
vice or remove a surveillance device, if the judge is satis-
fied, in addition, that there are reasonable grounds to
believe that less intrusive means of installation, service or
removal are unlikely to be effective;

(g) a change in the means of interception that may bhe
used;

(h) changes in the conditions of the warrant; and

({) any condition that a judge may include when issuing a
warrant.
Working Paper 47, recs. 29, 41-44

COMMENT

Section 157 sets out the power of a judge to grant an amendment. This power is
limited. An amendment must relate to the investigation of the sume crime as that for
which the warrant to inlercepl was granted. It cannot be used as a pretext to investigate
other crimes.

Section 157 also describes the kinds of amendments that the judge may make.
Paragraphs (¢) and (&) deal with amendments to better identify persons. Paragraph {a}
permits a more accurate identification of persons who were previously identified in the
warrant. For example, a person may have been identified earlier by means of a descrip-
tion, but without being named. Once that person’s name is known, an amendment can
be used to name him or her in the warrant.

Paragraph (&) permits the identification of persons previously unidentified whose
private communications were allowed to be intercepted under a “general interception
clause.” After so identifying the person, the police would be able to use any “general
interception clause™ as to places to expand their authority to wiretap. (See section 136
and the comment thereto.)

Paragraph (¢), paralleling paragraph (&}, permits a description of places that were
previously encompasscd by a “general interception clause”™ as to places.

Paragraph (), subject to certain safeguards, permits the amendment power to be
used to add new persons or places in relalion to whom or to which private
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communications could not have been intercepted at all vnder the previous warrant. Such
an amendment power is, in our view, more efficient than requiring that a ncw warrant
be obtained for adding new persons or places.

Paragraph (¢} allows an amendment to delete persons or places previously named
but which have been found to be of little or no assistance, while paragraph {f} permits
amending a warrant 1o allow a surreptitiovs entry onto a place to install, service or
remove a surveillance device.

Paragraphs (g) to (i) permit various kinds of amendments that involve changing the
means of interception, changing any conditions previously imposed or adding new con-
ditions.

While this section permits the use of an amendment to change the terms or condi-
tions of & warrant, it is not designed to be the exclusive means by which such a change
may be accomplished. 1T the applicant believes that obtaining a new warrant is prefer-
able, this is permissible under our scheme,

Making the 158. A judge may amend a warrant by endorsing an

amendiment amendment on it and signing the endorsement, or by signing
an amendment and appending it to the warrant, and indicating
the date and place of the amendment.

COMMENT

Section 158 describes how an amendment is to be documented. Where practicable,
the amendment should be endorsed on the warrant and then signed by the judge. How-
ever, where an endorsement is impracticable (for example, where the amendments are
lengthy or numerous), the amendment may be set out on a separale page, signed by the
judge and appended to the warrant.

Assistance order 159. On an application to amend a warrani, a judge may,
at the request of the applicant, make an assistance order
pursuant to section 139,

DIVISIONI1
WARRANT UNDER URGENT CIRCUMSTANCES

INTRODUCTORY COMMENT

Scction 188 of the current Criminal Code permits a judge to grant an emergency
authorization if the urgency of the situation requires interceptions to be made before a
regular authorization could, with reasonable diligence, be obtained. It may only be ap-
plied for by specially designated peace officers and is only valid for a period up to
thirty-six hours. Sections 160 to 165 of this legislation deal with such urgent cases,
Those sections largely retain the present law but alter it, where necessary, to promote
efficiency and accountability.
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Grounds tor 160. (1) A judge of the province in which a private com-

urgent warrant munication is to be intercepted who is designated by the Chief
Justice of the Criminal Court to hear applications for warrants
in urgent circumstances may, on application, issue a warrant
authorizing the interception, by means of a surveillance device,
of the private communication if the judge is satisfied that the
grounds for issuing a warrant exist and that there are reason-
able grounds to believe that the warrant is urgently required
and cannot with reasonable diligence be obtained under
Division L.

Additional (2) The judge may issue the warrant on an application
ground if made by telephone or other means of telecommunication if the
i‘eﬁggﬁiﬂg" by judge is satisfied, in addition, that there are reasonable
grounds to believe that it is impracticable for the applicant to
appear in person.
Criminal Code, 5. 18801, 14)
COMMENT

Subsection (1) sets out before which judge an application for this warrant may be
made. Present Code subsection 18R(1) requires that this application be brought before a
judge of a superior court of criminal jurisdiction or a judge referred to in section 552.
This section of our Code requires, instead, that the application be made to a judge of
the Criminal Court of the province in which the private communication is to be inter-
cepted who is designated as a judge who may hear these applications by the Chief
Justice of that Court. As noted, this reflects our support for the concept of a Unified
Criminal Court (Working Paper 59). Subsection (1) also incorporates the grounds for
tssuing this warrant which arc at present sct out in subscection 188(2) of the Criminal
Code. In addition to the grounds required for a regular warrant, the judge must have
reasonable grounds to believe that the warrant is urgently required and cannot otherwise
be obtained with reasonable diligence.

Subsection (2), in the interests of efficiency, changes the present law by allowing
a judge, in an cmergency, to receive an application made by telephone or other means
of lelecommunication.™”

Federal applicant 161. (1) A federally designated peace officer designated in
writing may make the application if the crime under investiga-
tion is one in respect of which proceedings may be instituted at
the instance of the Government of Canada and conducted by
or on behalf of the Attorney General of Canada.

203, This adopts the policy in Worki-r;é f‘aper 47, which suggested that the telewarrant procedure be used
here. See rec. 53 al 65-66.



Provincial (2) A provincially designated peace officer designated in
applicant writing may make the application in the province of designa-
tion if the private communication is to be intercepted in that
province and the crime under investigation is one in respect of
which proceedings may be instituted at the instance of the gov-
ernment of a province and conducted by or on behalf of the
Attorney General of a province.
Working Paper 47, rec, 20
Crirninal Code, 5. 18801

COMMENT

Section 161 sets out the power of a federally or a provincially designated peace
officer 1o apply for this kind of warrant.”™ This section provides that the power of a
specially designated peace officer o apply for this kind of warrant is the same as that
given specially designated agents in relation to regular warrants. This section also re-
flects the policy of the present law that the designation of these peace officers must be
made in writing by an appropriate official.

Application in 162. (1} The application shall be made in person or, if it is
person or by impracticable for the applicant to appear in person, by
telephane telephone or other means of telecommunication.

Manner of (2) The application shall be made orally, unilaterally, in
making private and on oath.

application
Working Paper 47, rec. 53
Crisminetf Codde, 5. 18R( 1)

COMMENT

Subscction (1) of this provision is self-explanatory. Subsection (2) states that,
vniike other unilateral applications made in private, this one must be made orally. This
is justifiable in light of the urgent circumstances that require the bringing of these
special applications.

Additional 163. In addition to disclosing the information required to
contents of he disclosed in an application for a warrant under subscction
appheation 131(2), the application shall disclose

(¢) the time the application is madc;

(b} the grounds for believing that the warrant is urgently
required and cannot with reasonable diligence be obtained
under Division I; and

204, Sce the definitions “federally desigmaled™ and “provincially designated™ in 5. 125,
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(¢} in the case of an application made by telephone or other
means of telecommunication, the circumstances that make it

impracticable for the applicant to appear in person.
Working Paper 47, rec. 53

COMMENT

Section 163 sets out the additional information that the designated peace officer
must provide to the judge when applying for an urgent warrant. It must be read with
subscetion 131(2), which sels oul the contents of an application for a regular warrant.
It adds clarity to the law by more fully describing the information that the peace officer
must provide.

Application of 164. Sections 10 to 12 apply to an application for a war-
general rules for rant under this Division and sections 134 to 142 apply to the
wirrants

issuance of a warrant.

COMMENT

This section makes it clear that the procedure on hearing applications for warrants
set out in sections 10 to 12 and the safeguards applicable to the issuance of regular
warrants to wiretap set out in sections 134 to 142 apply as well o these urgent
warrants.””

Expiration period 165, (1) The judge shall set out in the warrant an cxpiry
date and time not more than thirty-six hours after the time of
issue.

Renewal ot (2) The warrant may not be renewed or amended.

amendment of

warrant

Criminal Code, 5. 1RB{2)

COMMENT

This section sets out the policy of the present law that these warrants have a life
span of up to thirty-six hours. They cannot be renewed or amended. Instead, a regular
warrant musl be obtained it the police wish to intercept the private communications
over a longer period.

205, This procedure chanpes the present law in one important way, Working Paper 47 pointed out that a
major problem with the present law is the absence of a record of what has taken place. As a result, it
was impossible subsequently to review this application. The Working Paper therefore recommended
trec, 53 at 66) the creation ol a record of the application. This is accomplished by incorporating here
s. 11, which requires that oral information provided by the applicant be recorded verbatim.



Some subsections of present Code section 188 have been omitted. Subsection (3)
of section 88 provides that, for the purposes of admissibility of evidence, an intercep-
tion of a private communication under this kind of warrant is deemed not 10 be lawtully
made unless the issuing judge (or, if that judge is unable to act, a judge of the samc
jurisdiction) certifies that if the application had been made in relation to a regular au-
thorization he or she would have given the authorization. However, because subsection
160(1) of this legislation requires the judge to be satisfied that the grounds for granting
a regular warrant exist, and because a record is to be made of the application proceed-
ings, the certification requirement is no longer necessary.

Also, subsection (5) of section 188 is not incorporated here. Thal subsection pro-
vides that, where an emergency authorization was issued after an earlier, regular autho-
rization was issued, the trial judge may deem inadmissible the evidence obtained under
the emergency authorization il it is based on the same facts and involved the intercep-
tion of the same person or persons, or related to the same crime, as the original autho-
rization. This is a matter going to admissibility of cvidence which, as noted. will be
addressed in another Part of this Code, pertaining to remedies.

CHAPTER 1V
CONFIDENTIALITY OF MATERIALS
AND OBSCURING INFORMATION

Confidential 166. The following material is confidential:

dovuments
(#) a warrant;

(b) an order extending the time for giving notice of an
interception or a surreptitious entry;

{¢) an application to issue, renew or amend the warrant or
to make the order extending time, or the record of the
application and its transcription;

{d) any evidence received by a judge when hearing the
application, and the record of any oral evidence received
and its transcription;

{e) an assistance order made pursuant to section 139; and

(/) an order to obscure information,
Crimirrat Code, 5. 187018

COMMENT

Because of the need for secrecy when covertly intercepting a person’s private com-
munications, the present Crimina! Code, in subsection 187(1), protects the confidential-
ity of the autherization documents. It provides that all of the documents relating to an
application for a regular authorization, for a renewal or for an extension of time to give
a person notice that an interception of his or her private communications was made are
confidential. Section 166 pursues the same policy and extends it te other material which
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we feel should be treated as confidential. 1t should be noted that the reference to “war-
rant” in this provision means that it has application to urgent as well as regular war-
rants. This contrasts with the present law which, owing to the informal and often
undocumented nature of emergency applications, makes no such provision. Since alf
applications under our scheme must be recorded, it was thought necessary to extend
confidentiality to emergency applications. Moreover, this provision improves on the
present law by more clearly and precisely stipulating exactly which materials are to be
treated as confidential.

Order to obscure 167. (1} A judge may, on the request of an applicant at

information the time an application to issue, renew or amend a warrant or
to make an order extending the time for giving notice of an
interception or a surreptitiouns entry is made, obscure or order
obscured any information contained in confidential material.

Grounds for (2) The judge may obscure the information or order it ob-
obscuring scured if the judge is satisfied that the information, if revealed,
information would

(@) pose a risk to anyone's safety;

() frustrate an ongoing police investigation;

{c) reveal particular intelligence gathering techniques that
ought to remain secret; or

{d) cause substantial prejudice to the interests of innocent

persons.
Working Paper 47, rec, 30
Working Paper 56, rec, 95}

COMMENT

The present law on how an accused is to obtain access to the confidential docu-
ments contained in the sealed packet is explained in more detail in the comment to
paragraph 194(2}{¢). Essentially that section changes the present law by requiring what
is, in effect, [ull disclosure, unless the court orders otherwise. At the time that a person
is given notice of the prosecutor’s intention to adduce evidence of the person’s private
communications. he or she must also be given a copy of (a) the warrant (as renewed or
amended), and (b} any material relating to an application to issue, renew or amend the
WUITUnt.

Under this provision a judge may prevent a person’s receiving a full copy of that
material by obscuring the material or ordering that certain information be obscured.™

Subsection (1) allows an applicant, at the time of an application to issuc, renew or
amend a wareant or for an order extending the time for giving notice of an interception

206, This section s based larpety on recommendations made in both Waorking Paper 47 (rec. 50 at 65} and
Waorking Paper 56 (rec, 9(5) al 60).
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or surreptitious entry. to request that the judge obscure information contained in any
confidential material received at or resulting {rom the application hearing.

Subsection (2) states (as alternatives) the things of which the judge must be satis-
fied before obscuring the information.”’ Paragraph (&) would apply, for example, to
prevent disclosure of the identity of police informers, Paragraph (k) prolects ongoing
police investigations which ordinarily would continue after the interception of a private
communication has been accomplished. Paragraphs {¢) and () add grounds which have
been approved in recent Ontario decisions as valid reasons for refusing access 1o the
documents in the packet.™” '

Should the judge refuse to obscure the information, the applicant has two options:
to continue with the application and later. as required, serve the person whose private
communications have been intercepted with the notice to tender evidence, accompanied
by the information formerly in the sealed packet that is required to be disclosed: or 1o
withdraw the application.

Form and 168. An order to obscure information shall be in writing,
contents of order in the prescribed form and signed by the judge who issues it,
and shall disclose

(a) the applicant’s name;

{(#) the information to be obscured;

(¢) the date and place of issnance; and

(d) the name and jurisdiction of the judge,

Copy of malerial 169. {1} Where information is to be obscured. a copy shall
be made of the material that contains the information.

Obscuring (2) The information shalt be obscured on the copy, leaving
information on the information on the original material unobscured.

COpY

COMMENT

This section scts out the procedure to be followed once a judge has decided that
certain matcrial should be obscured. For obvious and practical reasons, the original ma-
terial should not be obscured. Under this provision, if it is necessary to obscure
material, this is to be don¢ on a copy made for that purpose.

Eifi.l-‘h.é.g;'{mumls described in s, FOF(23a) and (4} were first proposed in Working Paper 56, rec. 9(5) ar 60,
208, See Rov. Parmar 1198710 34 CLC.C (3d) 260 (Oor. HAC) at 281-2820 K. v, Rowbarham {1988}, 63 C.R.
(3dy V13 (Ont CALY ae 15151,




Seated packet 170. (1) Immediately after determining an application to
issue, renew or amend a warrant or to make an order extend-
ing the time for giving notice of an interception or surreptitious
entry, the judge shall seal in a packet

(a) the original of all the confidential material; and

(/) the copy of any material on which information has

been obscured.
Waorking Paper 47 rec. 18
Criminal Code, s, 187(1)
Custody of packel (2) The sealed packet shall be kept in the custody of the
court in a place, specified by the judge, to which the public has

N¢ ACCess.

Crimingl Coxle, s. 187(1)

COMMENT

Subsection 187(1) of the current Criminal Code provides in part that, with the ex-
ception of the authorization, all documents relating to an application for a regular au-
thorization, a renewal or an extension of the time to give notice of an interception must
be placed in a packel and sealed immediately after the application is determined. in
addition, the packel must be kept in the custody of the court in a place 1o which the
public has no access or in such other place as the judge may authorize.

Subsections (1) and (2) largely adopt the present law. Subsection (1) re-creates the
judge’s duty to seal in a2 packet all information in support of an application, However,
there are modifications consistent with our proposed application procedures. This sec-
tion applies to all applications made unilaterally and in private pursuant to this Part,
including an application for a warrant in urgent circumstances. Although not expressly
stuted, it also applies to requests for orders made ancillary to an application, such as a
request for an assistance order or an order to obscure. The original of the warrant or of
any order made by the judge must be included in the packet. (However, an official
copy of the warrant or order issued by the judge would be retained by the police for
purpases of execution. This is the effect of section 171.) A copy of any material on
which information has been obscured must also be sealed.

Subsection (2) ensures that the sealed packet iy, at all times, kept in the custody of
the court in a place to which the public does not have access.

Copy of packet I7t. The applicant may keep a copy of all the materials
contained in the sealed packet.

Working Paper 47, rec. 48(h)
COMMENT

Section 171 ¢xpands upon a recommendation, made in Working Paper 47, that
the special agent applying for a warrant or for a renewal of it should be able to retain

209, Recu.mmemiuliun 46(6k) at 64,
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a true copy of all documents relating to any of those applications. This section applies
to all applications in this Part made unilaterally and in private. The applicam needs a
copy of the material for two reasons. First, he or she needs to keep a full record of
events. Second, the applicant nceds the material in order to carry out his or her duty
properly. For example, as already noted. a copy of the warrant is needed in order to be
able to exceute it. Also, a copy of all the material in support ol the application (mean-
ing a copy of the material on which information has been obscured il there has been a
decision to obscure} must be given to the person whose private communications have
been intercepted if the person has been notified of an intention to tender evidence of
the interception.

Prohibition 172. No one shall open or remove the contents of a sealed
packet except as dirccted by a judge,
Crinnal Code. s, 18T{1}

COMMENT

Section 172 incorporates part of subsection 187(1}) of the present Caode, Its object
is to Prescrye secrecy.

Examining 173. A judge may have the sealed packet opened and may

contents on examine the contents in dcaling with any application it the

}:;;I:?f"‘;f:r judge considers it necessary to do so in order to determine the
application.

Working Paper 47, rec. 48{u}
Crimingl Code, s 187011

COMMENT

Section 173 statcs when a judge may have a packet opened. A judge may open the
packet to deal with any application made pursuant to this Part. The need for the section
is obvious. For example, on an application 1o renew a warrant, access to the material in
support of the original warrant is needed in order to consider properly whether a
rencwal should be gr:-mted.‘,m

Opening packet 174. A judge may direct that the sealed packet be opened
to prepare and the contents removed to have a transcript prepared of any
transcript oral record contained in the packet.

210, The section also incorporates a recommendation, made in Working Paper 47 at 48, that access to the
material in the sealed packer be allowed to deal with an application for an authorization in related
mvestigations,
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COMMENT

This scction ensures that the packet may be opened in order to prepare a transcript
of the record of any application made in this Part.

This Chapter, however, does not incorporate paragraph 187(1)#A) of the present
Cede, which provides that the contents of a sealed packet must not be destroyed, except
by order of a judge. This 1s unnecessary because such conduct would already be
prohibited by the general crime of obstructing justice in section 125 of our proposcd
Criminal Code.”"*

CHAPTER V
INTERCEPTING AND ENTERING

Person who may 175. Where the interception of a private communication is
intercep authorized under a warrant, the communication may be inter-
cepted by

{a) a federally designated person, if the application for the
warrant was made by a federally designated applicant;
(b} a provincially designated person, if the application for
the warrant was wmade by a provincially designated
applicant; or
{¢) a person who is a party to the communication.

Crimina! Code, s, 16T

COMMENT

Subsection 186(3) of the present Code provides that the Solicitor General ol Can-
ada or the Attorney General, as the case may be, may designate a person or persons
who may intercepl private communications under authorization. Section 175, in para-
graphs (&) and (h), continues this policy with appropriate modifications to ensure that
any designation will he made by the appropriate federal or provincial minister. Para-
graph 175(¢) is new. It is needed in the interests of completeness and because, as noted,
surreptitious interceptions of private communications made with the consent of a party
on the basis of recent Supreme Court of Canada jurisprudence now require the prior
issuance of a warrant. In investigations involving the use of wired informants, situations
may arisc where the only person accomplishing the actual interception of the commu-
nications is the consenting informant and not some third-party applicant.

Repair and 176. Where, as a result of an entry to install, service or
compeasation for remove a surveillance device, property is damaged, the govern-
entry

211, See Report 31 ac 204,




ment or agency whose servant or agent caused the damage
shall take prompt and reasonable steps to repair it and, after
notice of the entry is given, compensate the owner of the

property for any unrepaired damage.
Working Paper 47, ree. 38

COMMENT
This scction largely implemenis Recommendation 38 of Working Puper 47 (at 49).
which was made in the context of surreptitious entry. This provision ensures account-

ability, in the form of repair or compensation or both, for any entry. whether or not the
entry is made surreptitiously or with consent.

CHAPTER VI
NOTIFICATION OF INTERCEPTION
AND SURREPTITIOUS ENTRY

DIVISION 1
GIVING NOTICE

Written nofice 177. The Solicitor General of Canada or the provincial
minister on whose behalf an application for a warrant was
made shall notify in writing

(a) any person who was the object of an interception made
pursuant to the warrant unless the person has already been
given notice of an intention to tender evidence of the inter-
ception; and

() any person whose place was entered surreptitiously

pursuant to the warrant.
Working Paper 47, rees. 37, 69
Criming! Code, s, 196(1)

COMMENT

Section 196 of the Criminal Code provides, in effect, that the Artorney General of
the province in which the application for the authorization was made, or the Solicitor
General of Canada, as the case may be, must give written notice to any person who has
been the object of an interception made pursuant 1o the authorization. There are a vari-
ety of periods within which this notification must be made. The general rule under
subsection 196(1) is that the notification must be made within ninety days after the
period for which the authorization was issued or renewed. However (by subsec-
tons 185(2) and (3)}, at the time the application for the original autheorization was
made. or (by subsections 196(2) and (3)) after an authorization or renewal has been
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granted,” ~ the applicant may apply to substitute for this time period a longer period of
up to three years. There are various grounds of which the judge must be satisfied before
granting an cxtension under these provisions. The fact that the person has received such
notice must be certified to the court in a manner prescribed by regulations,

The courts have ruled that the only notice to be given under this sectionn 196 s the
tact that an interception was made. 1t does not require that the person receive notice of
the date or period of the interception or a copy of the authorization or have access to
the tape recordings.”™’

Scction 177 sets out to whom notice should be given. Tt alters the present law in
two ways. First, it requires that notice be given of any surreptitious entry to install a
surveillance device.”"" This promotes accountability in the use of this power.

Second, paragraph (@) provides that a notice of interception need not be given
where a person has already received notice of the prosecutor’s intention to adduce evi-
dence.”” The person in such a case would have received earlier nolice and fuller details
than would be the case under this notice.

Time of notice 178. The notice shall be given within ninety days after the

warrant expires.
Criminal Code, s 19601}

COMMENT

Section 178 clarifies the present law by sctting out the gencral rule that service
must be made within ninety days after the period for which the warrant (or any renewal
of it} was valid. However, sections 181 to 183 allow for this ninety-day period to be
extended by order of the court.

Contents of 179. {1} A notice of an interception, shall disclose the date
notice of of the interception, and shall be accompanied by a copy of the
mterceplion warrant.

Working Paper 47, rec. 69
Contents of (2) A notice of a surreptitious entry shall disclose the place
notive of entry that was entered and the date of the entry, and shall be

accompanied by a copy of the warrant.

212, Where the extension is Sl;lghl. it must be brought before the statutorily fixed time periods expire.
213, Re Zaduk and The Oneen (19793, 46 C.C.C. {2dy 327 (Ont. C A

214. This policy was recommended by Working, Paper 47, rec. 37 at 49

2150 fhid, rec. 69 at 93,
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COMMENT

Section 179 requires that interception and entry netices supply more information
than is the case under present law. The notice should disclose, not just the fact that
interceptions of the person’s private communications were made, but also the date of
the interceptions. As well, it should be accompanied by a copy of the warrant authoriz-
ing the interception. {The warrant may be obscured to prevent the person from knowing
about other persons whose private communications were also authorized to be inter-
cepted). As we stated in Working Paper 47 (at 91), this betler accords with the princi-
ples ol reviewability and accountability. Since section 40 requires the police to give a
copy of a scarch warrant to a person whose property has been scarched (or to leave a
copy), in our view it is logical to require that a “search™ for private communications be
treated in a similar manner.

Service of nolice 180. (1) Service of the notice shall be made and proof of
its service shall be given in accordance with such regulations as
the Governor in Council may make for the purpose.

Criminretd Code, s 19601

Lnability o serve (2) Where the notice cannot be served, a peace officer with

native knowledge of the facts shall provide the court with an affidavit
setting out the reason why the notice was not served and the

efforts that were made to locate the person,
Working Paper 47, rec. 73

COMMENT

Section 180 describes how interception and entry notices must be served. Subsec-
tion (1) re-enacts subsection 196(1) of the present Code and sets out the power to
prescribe by regulation the manner and proof of service.

1k

Subsection (2) 1% sclf-cxplanatory.

DIVISIONII
APPLICATION TO EXTEND TIME FOR NOTICE

Power to cxtend 181. (1) A judge who, on application, is satisfied that

time of notice (a) the investigation of the crime te which a warrant re-

lates, or a subsequent investigation of another crime re-
ferred to in subparagraph 133(1){@){(i) commenced as a
result of the earlier investigation, is continuing, and

(7 it would be in the best interests of the administration
of justice

216, thid.. rec, 73 at 93,
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may order that the time for giving notice of an interception or
surreptitious entry be extended.

Suceessive {2) A judge may grant more than one extension of time as
extensions long as the total extra time granted does not exceed three
years,

Working Paper 47. rec. 72
Criminat Code., s, 196(3)

COMMENT

Sections 181 to 183 set out the power to extend the time for giving notice. Subsec-
tion 181(1) lists the grounds on which a judge must be satisfied in order to grant such
an extension. With minor changes in wording, these grounds are the same as those set
out in subsection 196(3) ot the present Code.

Subsection 181(2) scts out the maximum time period of extension. The present law
appears to allow the notice period to be extended indefinitely, provided each separate
period of extension is itself not longer than three years.”” This is inconsistent with a
policy which favours accountability. Thus, subsection 181(2)} putls a cap of three years
on the period of successive extensions.”™

Applicant 182, An application for extension may be made by the So-
licitor General of Canada or the provincial minister who is re-

quired to give notice of the interception or surreptitious entry.
Criminal Cade, 5. 196(2)

Manner of 183. (1) The application shall be made to a judge unilater-
making ally, in person and in private, orally or in writing, before the
application

ninety-day period or an extension of that period ends and shall
be supported by an affidavit of a peace officer.
Crinsinal Code, 5. 19602), 14}

Contents of {2) The atfidavit shall disclose
alhdavit (@) the facts relied on to justify the granting of an exten-
sion; and
(b) a list of any previous applications for extensions in re-
spect of the same warrant indicating the date each previ-
ous application was made, the name of the judge who
heard each application and whether each application was
withdrawn, refused or granted.

Criminal Code, s, 196(4)

2170 See Wall, swpra, note 158 at 193,
218, See Working Paper 47, rec. 72 at 93,
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COMMENT

Section 183 describes the nature and timing of an application to extend time for
giving notice of an interception or surreptitious entry. These sections change the present
law in one important way. Under them there is no longer the power (presently found in
subsections 185(2) and (3} of the Code) to apply for an extension, or to grant it, at the
time the application for a warrant is made. Under this provision, an extension may be
applied for only after a warrant is tssued. The application for extension of the notice
should ordinarily be based on circumstances that can only be known or would only
arise after the granting of a warrant. Privacy is better protected by progeeding in this
way, since the court will have a more informed basis upon which to decide that the
extension is truly necessary. Nevertheless, in unusual or extremely complex investiga-
tions, we recognize that the applicant for the warrant will be better positioned 10 predict
that an cxtension will be required, and to justity that prediction to a judge. In such
cases, the wording in this provision can accommodate extension applications brought
immediately after the warrant is granted.

CHAPTER VII
APPLICATION FOR DETAILS
OF INTERCEPTION

Applicant and 184. An accused who discovers that a private communica-
notice tion to which the accused was a party has been intercepted by
means of a surveillance device may apply in writing to a judge
on two clear days’ notice to the prosecutor for an order requir-
ing the prosecutor to disclose details of the intercepted private

communication,
Working Paper 47, ree, 70

COMMENT

Sce the comment lo section 191 for a tull explanation of this kind of application.

Contents of 185. (1) The application shall disclose
application {z) the applicant’s name;

(k) the date and place the application is made;

(¢) the crime with which the applicant is charged;

(d) the nature of the order requested; and

{¢) the reasons for requesting the order.

Alfidavil in (2} The application shall be supported by an affidavit,
suppint



COMMENT

This sectien sets out the contents of an application to disclose details of a private
communication and requires that the application be accompanied by ap atfidavit in sup-
porl. This is consistent with the procedure used for applications for orders brought on
notice to other persons appearing elsewhere in this Code — for example, in Part Six
(Disposition of Seized Things).

Service of netice 186. A notice setting out the time, date and place the
application is to be heard shall be served, together with the
application and the supporting affidavit, on the prosecutor.

COMMENT

This section, modelled on scction 216 of this Code, requires that a notice of the
application, together with the application itselt and supporting affidavit, be served on
the prosceutor.

Hearing evidence 187. A judge to whom an application is made may receive
evidence, including evidence by affidavit.
COMMENT

This section is madelled on paragraph 218(c) (disposition of seized things).

Service of 188. (1) Where an affidavit is to be tendered as evidence,
affidavit the affidavit shall be served, within a reasonable time before
the application is to be heard, on the prosecutor.

Questioning {2} Where affidavit evidence is received, the deponent may
deponcat be questioned on the affidavit.

Evidence on eath 184. The evidence of any person shall be on oath.

Recording 190. (1) Any oral evidence heard by the judge shall be
evidence recorded verbatim, either in writing or by electronic means,
Identification of (2) The record of oral evidence shall be identified as to
record time, date and contents.

Certification of (3) Any transcription of the record of oral evidence shall
transeript be certified as to time, date and accuracy.
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Disclosure of 191. A judge who, on application, is satisfied that details
further deruils of an intercepted private communication are relevant to the
crime with which the applicant is charged and are necessary
for the applicant to make full answer and defence may order
the prosecutor to disclose such details as can be ascertained by

due diligence.
Working Paper 47, rec. 70

COMMENT

The police ordinarily intercept private communications with the intention of obtain-
ing evidence against a person for eventual use al that person’s trinl on a charge involyv-
ing the crime for which the warrant to intercepl was granted. However, not all targets
of intereeptions end up being prosecuted for that crime. The private communication
may reveal that the person was not involved in committing a crime at all, or was com-
mitting a different crime, or that someone else enlirely was involved.

For example. the private communication of “A.” an innocent conduit, may be evi-
dence that “B,” not "A.” was involved in committing a crime. Consequently “A™ would
not be charged with a crime as a result of the electronic surveillance, Since no evidence
of the private communications would be tendered in evidence against “A,” “A™ would
not receive a notice of intention to tender evidence under section 194, However, it is
conceivable that “A™ may need to obtain a record of the private communications in
order to make full answer and defence to a different charge for which the prosccutor
did not intend to tender the intercepted communications as evidence. “A” might never-
theless still wish to have access to the wiretapped evidence, since it might provide
corroboration of his or her alibi or support some other aspect of the defence,

Accused persons who do not receive notice of an intention to introduce private
communications in evidence against them may become aware, either formally or infor-
mally, of the fact that their private communications have been intercepted. The formal
method is that set out in paragraph [77(«), by which the person would receive a nolice
of any authorized interceplions of his or her private communications. However, this
notice need not include the conients of the intercepted communications. The informal
or unofficial method occurs where the person learns, or is informed, usually from a
reliable source, that an intercepiion ook place.

Sections 184 to 193 codify the proposals that we first set forth in Working Paper
47 " 10 rectify the shortcomings of the present Crimina! Caode provisions. Section 184
states that an application for this order may be made by an accused who was a parly to
the intercepted privale communication on two clear days’™ written notice to the prosecu-
tor. Sections 185 1o 190 delail cerlain procedural elements of the application such as
the contents of the application, service of the application, notice of the application and
what evidence will be heard on the application. Section 191 sets out the grounds on
which a judge must be salisfied to order disclosure of details of the private
communication.

219, Recommendation 70 a1 93,



Form of order 192. The order shall be in writing, in the prescribed form
and signed by the judge who issues it.

Contents ol order 193. The order shall disclose
{a) the applicant’s name;
{b) the crime with which the applicant is charged;
{¢) the decision of the judge; '
(&) the date and place of issuance; and
(e) the name and jurisdiction of the judge.

CHAPTER VIl
PROCEDURE FOR TENDERING EVIDENCE
AND OBTAINING ADDITIONAL INFORMATION

DIVISIONI
NOTICE OF INTENT TO TENDER EVIDENCE

Nofice 194. (1) A prosecuter who intends to tender evidence of a
private communication that was intercepted by means of a sur-
veillance device shall give the accused reasonable notice of that
intention.

Working Paper 47, re¢. 37
Crimtinad Code, 5 18903
Accompanying (2) The notice shall contain

documents {a) a transcript of any private communication that will be

tendered in the form of a recording, or a statement giving
full particulars of any private communication that will be
tendered by a witness;

(b) the time, date and place of the private communication
and the names of all parties to it, if known; and

{c) if the private communication was intercepted pursuant
to a warrant, a copy of the warrant and any material relat-

ing 1o an application to issue, renew or amend the warrani.
Working Paper 47, rec, 49
Crimiinad Ceonde, s 1B9(3)
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COMMENT

Subsection 189(3) of the Criminal Code requires, as a condition of admissibility of
a lawfully intercepted private communication, that the party intending to adduce it as
evidence give the accused reusonable notice of such intention, together with: (a) a tran-
script of the private communication (where it will be adduced in the form of a record-
ing) or a statement sctting out full particulars of the private cammunication (where
evidence ol the private communication will be given orally); and (b} & statement re-
spectin% ”the time, place and date of the private communication and the parties 1o it, if
known,” -

Section 194 incorporates many aspects of the present Code provision, but it also
intreduces reforms designed to promote better disclosure to the accused,

Subsection (1) requires that notice be given whenever the prosecutor intends to
tender evidence of an intercepted private communication. This is meant to cover not
only private communications that are lawfully intercepted pursuant (o this Part (under a
warrant or with the consent of all partics), but also private communications that arc
uniawfully intercepted, but that may nevertheless be admissible in the overall interests
of justice in the case. Under the present law, the notice requirement is not applicable
where the evidence is adduced with the consent of one of the parties.” In Warking
Paper 47 we observed that this restriction was inconsistent with full disclosure, which
requires that notice be given in all these sitvations.”™

Subsection (1) is not drafted in terms of excluding evidence where a failure to give
proper notice occurs. Rather, the likely remedy would be an adjournment of the
proceedings.

Paragraphs (@) and (b} of subsection (2) in large measure reflect the present law.
However, paragraph (¢) is new. It reflects a policy ol disclosure to the accused of most
of the material contained in the sealed packet {including the information in support of
the application for a warrant, its renewal or amendment, as well as the warrant or, if
separate, the amendment itself). Under the present law, such information, with the cx-
ception of the authorization and any renewal, is sealed and the accused must seek a
court order (0 obtain access to it. Although the courts are now more readily recognizing
the accused’s right to have access to material in the sealed packet in order 1o make full
answer and defence. the procedure is complicated and the onus is still on the accused
to seek access, We have concluded that better disclosure would be achieved by obliging
the prosecutor o disclosc all such matters, subject to the prosecutor’s obtaining a
judge’s order allowing material to be obscured as provided for in section 167. (Nolc
that an order obscuring information is reviewable under Division I of this Chapter on

220, The requircment to give notice is not restricted, under Code s. 189, to situations where the prosecutor
wishes 1o tender evidence of the private communications against the accused directly. It also applies
where the prosccutor trics indirectly (o have the private conumunications tendered in evidence against
the accused — for example, where the prosecutor wishes to use the private communications as part of
the cross-examination of the accused’s witness in order o destroy the accused’s alibi defence. Sce R, v.
Nygaard. {19891 2 S.C.R. 1074,

221, See R. v. Bauay and Haverkamp (19823, 65 C.C.C. {2d) 224 (Ont. H.C)).

222, Working Paper 47 at 73; rec. 57 at 87.
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grounds that access Lo the information is belicved necessary in order to make full
answer and defence.)

DIVISION 11
APPLICATION FOR FURTHER PARTICULARS

Applicant and 195, An accused who has received notice of the
notice prosecutor’s intention to tender evidence of an intercepted pri-
vate communication may apply in writing to a judge on two
clear days’ notice to the prosecutor for further particulars of

the private communication.
Criminmal Code, s 190

COMMENT

Section 190 ol 1he present Cade allows a judge of the court in which the trial of
the accused is being or is to be held to order that further particulars be given of the
private communication intended to be adduced in evidence pursuant to the notice given
the accused, Sections 195 to 197 incorporate this pelicy in a more logical manner by
specifying separately the procedure by which the application is made (sections 195 and
197) and the power of the judge to grant the application {scction 1963,

Order for further 196. A judge who, on application, is satisfied that further
particulars particulars are necessary for the accused to make full answer

and defence may order that further particulars be given.
Crimingl Code, s. 190

Additional 197, Sections 185 to 190, 192 and 193 apply to this
procedures application.
COMMENT

This section incorporates, for purposes of these applications, the same procedural
mechanisms thal govern applications for orders to obtain details (see sections 185 to
190 and sections 192 10 193). These relate to the contents of the application, service of
the notice of the application and the application itself, Also these procedures regulate
whal evidence is 10 be heard, how the evidence is to be recorded and the form and
contents of any resulting order.
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DIVISION 111
APPLICATION TO REVEAL
OBSCURED INFORMATION

Applicant 198. An accused who has received notice of the
prosecutor’s intention to tender evidence of an intercepted pri-
vate communication may apply in writing for an order to
reveal information obscured in the material that accompanied

the notice.
Working Paper 36, rec. 96}

COMMENT

If a decision has been made to obscure information, the accused, on receiving no-
tice of the prosecutor’s intention to adduce evidence under section 194, would receive
a copy of the information in its obscured state.

In Working Paper 56, Public and Media Access to the Criminal Process,™ we
recommended that there be a mechanism for revealing obscured information in order
for the accused to make full answer and defence to the charge. This policy of better
facilitating the right to make full answer and defence has been recendly recognized in
several cases involving access to sealed material. ™' Section 198 thus permits applica-
tions o reveal obscured information and describes who may apply for this order,

Manner of 199. The application shall be made in person to a judge on

making two clear days’ notice to the prosecutor.
application

Hearing the 200. On hearing the application, the judge shall examine

application the material contained in the sealed packet in the presence of
the accused and the prosecutor without allowing the accused to
examine it.

Order to reveal 201. A judge who, on application, is satisfied that informa-
information tion that has been obscured in any material given to the ac-
cused relating to the warrant is necessary for the accused to
make full answer and defence may order that the information

be revealed to the accused.
Working Paper 56, rec, Y(6)

223, Recommendation 9(6Wa) at 61,
224, Ree. eg.. Rov. Reowbotham, supra, note 208; and &, v, Parmar, sipra. nole 208,
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Additional 202. Sections 185 to 190, 192 and 193 apply to this
procedures application,

Appeal 203. The judge’s decision may be appealed to a judge of
the court of appeal.

CHAPTER IX
EVIDENTIARY RULES

Affidavit 204. Evidence of the following matters may be tendered by
evidence affidavit:

(a) the times when and the places at which a private
communication was intercepted;

(h) the means by which a private communication was
intercepted;

(c) the history of the custody of any recording of an
intercepted private communication; and

(d) service of a notice of intention to tender evidence.
Working Paper 47, rec. 66

COMMENT

Wiretap cases have the potential to become quite protracted. Much technical but
often non-contentious evidence, such as testimony as to installation of the device, mon-
itoring of the device, preparation of tapes and transcripts, and so forth, has to be cailed.
In Working Paper 47°° we proposed, in the interests of making proceedings more effi-
cient and expeditious, that these non-contenticus matters be meore easily received in
evidence. This section gives expression t¢ our proposals,

Status of 205. The recital in a warrant that a person is a designated
applicant agent or a designated peace officer is, in the ahsence of
evidence to the contrary, proof of that fact.

Working Paper 47_ rec. 68
COMMENT

Section 205 dispenses with the need to prove. as a malter of course, that a person
described as such in a warrant is in fact a special agent or a designated peace officer.

225, Recommendations 66 and 67 at 89.
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Absence of 206. In any proceeding in which it is material for a court
original warrant to be satisfied that an interception of a private communication
was authorized by a warrant issved on application made by
telephone or other means of telecommunication, the absence of
the original warrant is, in the absence of evidence to the
contrary, proof that the interception was not authorized by a

warrant.
Report 19, Part Two, rec. 2(12)
Crimingd Conde, 5, 487111

COMMENT

Section 206 is a provision similar to that found in other Parts of this Code (such as
section 41 in Part Two (Search and Seizure)). It again emphasizes our preference for
the production of original warrants (rather than copies) where the warrants have been
applied for by telephone or other means of telecommunication, since the original
warrants clearly establish that the authority to act has been conferred.

CHAPTER X
ANNUAL REPORT

Preparation of 207. (1) The Solicitor General of Canada and each pro-
repor vincial minister shall, as soon as possible after the end of each
year, prepare a report on the electronic surveillance activity

conducted on each of their behalf during the vear.
Criminal Code, 5. 19513, (5)
Laying before (2) The Solicitor General of Canada shall have the report

Parliament laid before Parliament without delay.

Criminal Code. 5. 195(4)
Publication (3) Each provincial minister shall publish the report or

otherwise make it available to the public without delay.
Criminal Code, 5. 195(5)

COMMENT

To create a measure of political accountability for the use of this wiretap legisla-
tion, section 195 of the Criminal Code requires that the Solicitor General of Canada or
the provincial Attorney General, as the case may be, must annually publish a detailed
report en the wiretapping applications and authorizations made on his or her behalf
during each year. Sections 207 and 208 continue these reporting requirements, with
minor alterations to promote readability and 1o ensure consistency with other proposals
in this Part.

Contents of 208. The annual reports shall set out
annuat reports
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{a) the number of applications for warrants, renewals and
amendments, listed separately;

() the number of warrants, renewals and amendments
that were issued, refused or issued with judicially- imposed
conditions;
{¢) the number of persons identified in warrants who were
prosecuted by the Attorney General of Canada or of the
province, as a result of interceptions made under warrants,
for

(i) a crime specified in the warrant,

(ii) a crime referred to in subparagraph 133(1)(a)(i)

that was not specified in the warrant, and

(iii) a crime other than a crime referred to in subpara-

graph 133(1)(a)(i);
() the number of persons not identified in warrants who,
because of information obtained from intercepted private
communications made under warrants, were prosecuted by
the Attorney General of Canada or of the province for

(i) a crime specified in a warrant,

(ii} a crime referred to in subparagraph 133(L)(a)(i)

that was not specified in a warrant, and

(iii} a crime other than a crime referred to in subpara-

graph 133(1}(a)(i);
{e) the average period for which warrants and renewals
were issued;
{f) the number of warrants that, when renewed, were valid
for periods of

(i) sixty to one hundred and nineteen days,

(ii) one hundred and twenty to one hundred and

seventy-nine days,

(iii} one hundred and eighty to two hundred and thirty-

nine days, and

(iv) two hundred and forty days or more;
(g} the crimes specified in warrants and the number of
warrants, renewals and amendments issued for each crime;
(h) a description of all classes of places specified in war-
rants and the number of warrants issued for each class of
place;
(f{) a general description of the means of interception
specified in warrants;

() the number of persons arrested because of information
obtained from a private communication intercepted under
a warrant;



COMMENT

(k) the number of notices of interception of private com-
munications or of surreptitious entry given;

(f) the number of criminal proceedings, commenced by the
Attorney General of Canada, or of the province, in which
private communications intercepted under a warrant were
tendered as evidence and the number of those proceedings
where the accused was convicted;

{m) the number of investigations in which information ob-
tained from a private communication intercepted under a
warrant was used, although the private communication was
not adduced in evidence in criminal proceedings;

{r) the number of prosecutivns commenced against officers
or servants of Her Majesty for crimes under section 66 (in-
terception of private communications), 67 (entry to install
instrument) or 68 (disclosure of private communications) of
the proposed Criminal Code (LRC); and

{0} a general assessment of the importance of the intercep-
tion of private communications for the investigation, pre-
vention and prosecution of crimes in Canada or the
province,

Crimined Code, s, 195(2), {3

See the comment to section 207.



PART SIX
DISPOSITION OF SEIZED THINGS

DERIVATION OF PART SIX
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Criminal Code, 55. 487-492, 605
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INTRODUCTORY COMMENTS

This Part establishes a largely comprehensive scheme to govern the handling. de-
tention and disposition of “objects of seizure™* after they have been seized in accor-
dance with Part Two (Scarch and Seizure) or Three (Obtaining Forensic Evidence). (In
the latter casc, this Part has application only if the thing seized is an object of seizure
removed from inside a person’s body.) The means of determining a claim of privilege
and of disposing of scized things that arc found to be privileged (such as documents
scized from a lawyer’s files) are not described here but rather are governed by the
procedures in Part Seven (Privilege in Relation to Seized Things) of this Code.

Post-seizure procedures leading to the ultimate disposition of scized things are cur-
rently governed by complex Criminal Code provisions and, particularly in the case of
things seized without warrant, by the diverse administrative policies and practices of
individual police forces. In contrast. this Part establishes clear, uniform and simple rules
to govern these matters.

Persons having an interest in seized things are given the means to locate them,
track their movement and be informed of the person or persons respensible for their
custody. The authorities are encouraged to consider promptly whether detention of any-
thing seized is nmecessary. If it is determined at an carly stage that detention is not
required, and no conflicting claims to ownership or possession are apparent, the admin-
istrative requirements of this Part may be avoided and the (hings may be expeditiously
returned to those persons entitled (0 possession. The process as a whole is subject to
judicial supervision. Those responsible for a seizure are made fully accountable.

Accountability is promoted by requiring those responsible for a seizure to prepare
a detailed inventory of the things seized, give copies to specified persons affected and
attach a copy to a detailed post-seizure report that is submitted to a justice. Initial re-
sponsibility for the preservation und safeguarding of seized things rests with the peace
officer making the scizure, but justices in the judicial district where the post-seizure
report is tiled have overall power to supervise and control the detention. conditions of
custody and disposition of anything seized.

If detention of a seized thing is tequired, victims and others who claim a right to
ownership or possession are provided with undersiandable, accessible and effective
restoration procedures,

Al the same time, the broader public interests in the effective enforcement of crim-
inal laws and conduct of criminal trials arc preserved. Investigators and prosecutors arc
given the powers reasonably necessary to detain, safeguard and ultimately tender
evidence in criminal proceedings.

Special procedures arc cstablished to deal with seizures of things that are danger-
ous or perishable.

This Purl completes the reforms begun with the proclamation in force, on Decem-
ber 2, 1985, of the Criminal Law Amendment Act.”> That Act, in turn, was partly

226. The meaning of “objects of seivure™ is set out in section 2.
227. S.CU 1988, ¢ 19
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modelied on our draft recommendations in Working Paper 39. The 1985 reform did not
purport comprehensively to regulate the area. Rather, its provisions were expressly
made subject to the provisions of any other Act of Parliament,™" and so the post-seizure
provisions in, for cxample, the Narcotic Control Act™ and the Food and Drugs Act™
continued in force, In contrast, this Part of our Code is fur more comprehensive. It
governs the detention and disposition of all things seized as “objects of scizure” {g)
under Part Two (Search and Seizure) or (h) under Part Three (Obtaining Forensic Fvi-
dence) where the objects have been removed from inside a person’s body, and in the
result affects the manner in which seized things will be dealt with under all tederal
crime-related statutes.

While more complete in its coverage than the present Code and related statutes,
this Part does not purport to regulate the handling and disposition of: (1) body samples,
residucs or things taken under Part Three. unless, as mentioned, the things have been
seized as “objects of seizure”™ by removing them from inside a person’s body (for ex-
ample, drugs hidden in a person’s body cavity); (2) things seized in relation to which a
claim of privilege has been made; (3) breath or blood samples taken under Part Four;
(4} things seized for purposes unrelated to criminal investigations or prosecutions (for
example, things that are found): (5) things seized (otherwise than as the “objects of
selzure™ set out here} under the rules and regulations of custodial institutions; (6) things
seized for the purpose of determining the legality of their possession without reference
to specified crimes or the title of individual claimants:™' or {7} “proceeds of crime.” >

CHAPTER 1
INTERPRETATION
Application of 209. (1) This Part applies to anything seized under Part
Parl Two (Search and Seizure) as an cohject of seizure or seized

under Part Three (Obtuining Forensic Evidence) as an object of
seizure that was removed from inside a person’s body.

Exception if (2) If a claim of privilege is made in respect of the seized
privilege claimed thing or information contained in it, the seized thing shall be

228, See, e.g. 5. 489,101 of the Crisiing! Code.

229, Supra. note 21.

230, R.B.C. 1985, ¢ F-27.

231, This refers o in rem proceedings applicable 1o weapons. etc. (Crimina! Code, s. 1033, hake propaganda
(Crimingd Code, s, 320) and crime comics and obscene publications (Crimina! Code. s, 164), We have
elsewhere recommended that sections 103, 164 and 320 of the Code be moved into federal regulatory
legislation. See Report 24 at 51-54,

232 Inclusion of rules designed to regulate their seizure and disposition is 1emporarily deferred while we
carefully consider recent legislation on this subject. See An Act 1o amend the Crintinal Code, the Food
and Drugs Act and the Narcotic Controd Act, supra, note 13, Our conclusions as to the extent to which
this new legislation should be incorporated into this Code will be set out in forthcoming papers.
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dealt with in accordance with Part Seven (Privilege in Relation
to Seized Things).

COMMENT

The purpose of this provision is to specify clearly the scope of application of this
Part. “Objects of scizure” is defined in section 2.

Rules relating to the disposition of things {other than “objects of seizure™ removed
from inside a person’s body) obtained under the forensic evidence regime of Part Three
will be addressed in a later volume to this Code, while the rules relating to the dispo-
sition of blood and breath samples taken under Part Four (Testing Persons for Impair-
ment in the Operation of Vehicles) are 1o be pastially found in that Part. If a claim of
privilege is made in relation to a seized thing or information contained in it, the proce-
dure for access to and disposition of the thing is governed by Part Scven (Privilege in
Relation to Seized Things).

CHAPTER 11
DUTIES OF PEACE OFFICER ON SEIZURE

DIVISION I
INVENTORY OF SEIZED THINGS

Preparation and 210. (1} A peace officer shall, at the time of seizure or as
alfer of inventory soon as practicable after the seizure,

(@) prepare and sign an inventory of any seized things that
describes them with reasonable particularity; and

(B) offer to provide a copy of the inventory to any person
who was in apparent possession of the seized things at the
time of the scizure, and shall, at the person’s request,
provide a copy of the inventory.

Inventory for (2) If a copy of information contained in a seized thing is
vapicd taken by a peace officer, the inventory shall indicate that fact.
information

Posting copy of (3) If no one was in apparent possession of the seized
Inventory things, the peace officer may post a copy of the inventory

where the seizure was made.

Copy 1o person (4) A peace officer who seizes anything shall, where prac-
with ownership ticable, offer to provide a copy of the inventory to any other
OF POSSEssOTy

interest
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person who the officer believes has an ownership or a posses-
sory interest in the seized thing and shall, at the person’s re-

quest, provide a copy of the inventory,
Report 27, rec. 2(1)
Criminal Code, ss, 487.1(9), 4891

COMMENT

Under section 489.1 of the present Code, if a thing seized under a warrant is not
returned to the person lawfully entitled to possession,™ the peace officer or other per-
son who made the seizure is required to take the thing before “the justice who issued
the warrant or some other justice for the same territorial division.™" As an alternative
to transporting the seized thing, the officer or other person may repori the seizure and
detention to the justice.” If no warrant has been issucd and the thing has not been
rcturned, the thing must be brought before, or the report made to, “a justice having
jurisdiction in respect of the matter.”” In the case of a seizure under a telewarrant, the
officer must file a report of the seizure “with the clerk of the court for the territorial
division in which the warrant was intended for execution.”"

The Code’s current provisions do not require the preparation of a post-seizure re-
port in all cases where something has been seized and has not been returned, Nor do
they require that an inventory be prepared and offered to persons having an interest
either in the thing itself or in premises or vehicles from which the thing is seized.

The provisiens in this Chapter differ from those of the present Cade.

Section 210 enhances accountability by requiring the timely preparation and at-
tempted distribution of an inventory of seized things. It enables inventory recipients to
take action to protect their own interests by, for example. secking access to the thing,
applying for restoration or challenging the validity of the seizure itself.

DIVISION 1T
RETURN OF SEIZED THINGS
BY PEACE OFFICER

Return to person 211. (1) A peace officer may, before a post-seizure report
lasfully entitied is given to a juostice, return a seized thing to the person whe is
1 possession believed to he lawfully entitled to possession if, to the knowl-

edge of the peace officer, there is no dispute as to possession

233. Under paragraph 489 1(1 )(a).“ o

234, Criminad Code, s, 489 1010M0), {2000,

235, Criminal Code. s. 48D L{1)(P)ID, (2)(). Subscction 48Y9.1{3) reyuires the report to be in Form 5.2
which specifies that the repert contain, among other things, a deseription of each thing seired.

230, Criminal Code, 5. 489.110(8), (2).

237, Criminad Cade, 5. 487.1(9). Subscetion 489.1(3} also prescribes use of Form 5.2 with the addition of the
stutements teferred to in subsection 4871090,
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and the thing is no longer required for investigation or use in
any proceeding,

Receipt {2) The officer shall get a receipt for anything returned.
Report 27, rec. 2(6), (7)
Criminal Code, s, 389, {1 Wa)

COMMENT
Section 211 continues the essence of paragraph 489. L(1)«) of the Criminal Code.

The basic common law power that allows investigators a reasonable amount of
time to assess whether an investigation will be enhanced by the continued detention of
a seized thing, or whether it will provide vseful evidence in subsequent proceedings,”™
continues. Often, investigators come to realize soon after a seizurc that further detention
of a seized thing for such purposes is unnecessary. If a post-seizure report has not yet
been presented to a justice and there is no apparent dispute as to who is entitled 1o
possession, subsection 211{1) allows for its prompt return to the person who the officer
believes is lawfully entitled to possession.

This power is not intended to involve the peace officer in assessing the legal valid-
ity of claimed property rights in a seized thing. Return under this section does not cre-
ate or extinguish such rights. If, to the knowledge of the officer, there is a dispute as
to who is entitled to possession, the formal requirements of this Part should be
followed.

Where something is returned under the authority of subsection 211(1), the admin-
istrative and accountability requirements are simply that a receipt be obtained (subsec-
tion 211(2)) and attached to any posl-seizure report prepared (subsection 212(3)).

DIVISION III
POST-SEIZURE REPORT

Preparation af 212. (1) A peace officer shall prepare a post-seizure
report report for anything that was seized and not returned,
Contents of report (2) The post seizure report shall disclose

(a) the time and place of seizure;

(#) the name of the officer who made the seizure and the
name of the police force or other organization that the
officer acted for when making the seizure;

23R8, See Ghuni v. Jorex, | 1970] 1 Q.B. 693 (C.A: Lavie v, Hill (19183, 29 C.C.C. 287 (N.5.5.C.). See also
the remarks of Galligan, J.. in 7n Re Famous Player's Lid, v, Direcow of Investigation and Rescarch
(1986}, 29 C.C.C. (3d) 251 ar 263 (Ont, HLCL)
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(c) the name of any person who was given a copy of the
inventory;

{d) where anything not referred to in a search warrant
was seized in the course of executing the warrant, or where
anything was seized without a warrant, the reasons for
seizing it;

{e) the names of any persons who, to the officer’s knowl-
edge, may have an ownership or a possessory interest in
anything seized; and '

(fy where the search was carried out pursuant to a war-
rant issued for more than one object of seizure, and not all
of the objects of seizure were searched for, the reasons why
a search was not carried out for each object of seizure.

Taventory and {3} The peace ofticer shall attach to the report the inven-
receipt te be tory of seized things and the receipt for anything that was
attuched returned.

Report 27, rec, 2(2) 1 (4)
Criminal Code, ss, 487190, 4861

COMMENT

Betore 1985, the Criminul Code did not provide for the submission of a written
report as an alternative to bringing betfore a justice things seized under (or incidental to)
a warrant. Under the Code, seized things generally had to be physically taken before
cither the justice whe issued the warrant or seme other justice within the same territo-
rial division. The 1985 reform introduccd the report as an alternative™ 1o taking the
things seized with or without warrant before a justice. The Narcotic Control Act and
the Food and Drugs Act still do not require returns or reports in relation to things
seized under those Acts.

Section 212 implements our view that, whenever a peace officer ofticially seizes
something (i.e., when it is seized and is not returned), a report that bricfly but accu-
rately details the facts and circumstances surrounding the seizure should be made 1o a
judicial official. ™

To simplify administration, sections 212 and 213 do not give the officer an initial
option of carrying seized things before the justice; rather, they require the preparation,
submission and filing of a post-seizure report in all cases in which seized things arc
retained. Subscetion 212(2} cleacly specifies the information the report must contain.
Subsection 212(3) requires the inventory prepared under section 210 to be attached to
it. If something seized has been returned under section 211, subsection 212(3) requires
the receipt for it to be attached as well.

239, The alternative ta a report is not abways available under the Cade. See Criminal Cede, ss, 102(3),
199013, 12), 395(2). 447(2).

24). Report 27 at 12-13,
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The report and inventory both scrve the goal of accountability.

Return of 213. (1} A post-seizure report shall be given, as soon as
post-seizure practicable after the seizure, to a justice in the judicial district
report

in which the seizure was made,

Receipt and (2) The justice who receives the post-seizure report shall
filing of have it filed with the clerk of the court for the judicial district
::;']':C"“'c in which the seizure was made.
Report 27, rec. 2(5)
Criminal Code, ss., 48T 1(9). 489, 101)
COMMENT

Subseclion 489, 1(1) of the Criminal Code now states, in part, that where a scizure
is made by a peace officer, where no warrant has been issued and the seized thing is
not returned, the officer must bring the scized thing or the report of seizure to a “justice
having jurisdiction in respect of the matter,” This may reasonably be interpreled as ap-
plying 10 seizures made without a warrant. However, the identity of “a justice having
jurisdiction in respect of the matter” may not always be clear.

We have concluded that all seizures should be reported and that, alier a seizure
occurs, public access to documents relating to the scizure and related disposition pro-
cecdings would not significantly interfere with criminal investigations or cffective law
enforcement. Accordingly, with certain exceptions, such access should be permittec g
The goal of all filing requirements in this Code is to facilitate, wherever possible, ac-
cess 1o the material and documents recording and justifying intrusions against the pri-
vacy and security of persons and property.” This goal may be realized only if the
place of filing ol relevant material is clearly specified and casily ascertained. Section
213 sets out this filing procedure.

241, Working Paper 56, rec. |1 and comment at 71-72.

242, This is subject. of course, to any overriding public or law cnforcement interest in maintaining the con-
fidentiality or security of documents relating to the conduct of criminal investigaiions and protecting
legally recognized privileges. Where such interests are important. this Code clearly recognizes and pro-
tects them. See, for cxaniple, ss. 166 w 174 requiring confidentiality and scaling of material relating 10
wirctap applications; s, 53 (search and seizure); and Part Seven which regulutes the manner of handling
and disposing ol material with respect o which a privilege is claimed.
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CHAPTER III
CUSTODY AND DISPOSAL OF SEIZED THINGS

DIVISION I
GENERAL PROVISIONS DEALING WITH ORDERS

1. Making an Application

Manner of 214, An application for an order shall be made in writing
’““1?"5_ to a justice in the judicial district in which the post-seizure re-
application

port was filed, the thing is in custody or a charge in relation to
which the thing is being held was laid.

COMMENT

Under this Part, applications may be made for a varicty of orders in relation to
seized things. These applications should be distinguished from applications for war-
rants. Warrant applications are unilateral applications not reguiring notice 1o interested
parlics. The applicant for a warrant must present reasonable grounds for belief in lacts
Justifying the warrant’s issuance, but need not have personal knowledge of those facts,
In contrast, most of the applications for orders under this Part require that interested
parties be given notice. These applications may be contested and the decision 1o issue
an order must be based on evidence on oath deriving from the personal knowledge of
witnesses or deponents.

The present Criming! Code allows most of these orders (0 be obtained by way of
“summary application”™ on notice to specified parties.™' Others, for example subscctions
490 5) and {(6), involve “applications™ on notice (in which case the Code provides that,
betore making an order, the judge or justice must give specitied persons an ““opportu-
nity to establish” ccrtain matters). The distinction between “applications™ and
“summary applications™ is far from clear.™

243, (umma!(r}d{ 5. 4‘)0(’}“}} {36, (?) (1N, (153

244. In addressing this matter, we asked whether the rerm “summary™ bs intended 1o signify that the proceed-
ings are W0 be characterised by abruptness, expedition or informality. Or s it intended o signity restric-
tions on the kinds of evidence that can be endered? Tnthe view of the British Columbia Cowt of
Appeal. “summarily” significs an intention to give a right 1o proveed ex parse: Suetfes v, Canrin, [ 1913
8 W.W.R. 1293 {B.C.C.ALY In the view of another court, the words “summary application™ do not mean
without notice. but simply signify thal the proceedings are not 1o be conducted in the “ordinary™ way,
but in & concise wuay: Re Freemon Estate, 1923 1 DALR. 378 ar 380381 (NS.S.CA D). Perhaps
“summary™ s inended 1o signify certain characteristics of the decision-making process: for example,
that “instinet,” rather than legal principle. is w be applicd: or that decisions are 1o issuc orally, im-
mediatety upon completion of the hearing rather than in written form afier more thorough deliberation,
Criminal Code paragraph 488, 1{4)(d) requites a judge, in deciding whether a solicitor-client privilege
artaches to documents, W “determing the guestion summarily.” In short, the “summary” proveeding is
nowhere defined and ity intended nature can only be the subject of speculation. Yet, it is the most
commonly used termn to describe pre-trial applications in the Criminal Code. U is therefore obvious to
us thar the present vaguencss of the legislation is unsatistactory.
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It is our view that all applications for orders in criminal proceedings should have a
uniform structure that is fully and clearly defined. Applicants, counsel and those pre-
siding should all have the same understanding of: (1) the conditions to be satisfied be-
fore the application may be heard: (2) the disclosures to be made and notice given Lo
other parties and the court before the proceedings may begin; and (3) the nature and
characteristics of the hearing itself. including the evidence that may be received, Impos-
ing a uniform structure on these applications need not make them more cumbersome or
time-consuming. Rather, as i3 the case in civil motions practice, sctting these matters
out clearly in legislation should result in more concise proceedings concentrating di-
rectly on the important and relevant issues. Further, mechanisms arc available 1o expe-
dite applications in appropriate circumstances; for example, normal time periods [or the
giving of notice may be shortened and orders may issue on consent if the justice
4pPProves.

In this Division are found the procedures to be followed for contested applications
for orders in relation to the custody and disposal of things seized as objects of seizure
under Part Two (Search and Seizure) or Part Three (Obitaining Forensic Evidence)
where the object of seizure is removed from inside a person’s body. The procedure for
other contested orders in relation to other police powers s set out in other Parts. For
example, Part Seven (Privilege in Relation to Seized Things) scts out the procedure o
determine a claim of privilege. The application procedure sel out here may not be ulti-
mately located here in the final consolidated version of the Code. Given the existence
of other contested applications elsewhere in this volume and given that we anticipate
that similar applications will alse be provided (or in future volumes of this Code, it
muy prove desirable to conselidate the common provisions within a revised Chapter in
Part One (General).

Section 214 siates the basic features of applications for orders: they must be in
writing and be heard by a justice. The place of application is flexible Lo account for the
varipus locations thal may be convenient for the applicant.

The persons 1o be given notice of an application and the length ot notice required
are set out in the specific sections deseribing cach application.

Contents of 215. (1) An application shall disclose
application {a) the applicant’s name;

(b) the date and place the application is made;
(¢} the crime under investigation or charged;

(d) a description of the seized thing that is the subject of
the application;

(e} the date the seizure was made;

(fy the name of the custodian;

{(g) the nature of the order requested;

(i) the reasons for requesting the order; and

(f) any additional information required by this Part for the
application,
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Affidavit in (2) The application shall be supported by an affidavit.
support

COMMENT

Paragraphs (a) 1o (&) of subsection (1}, which are self-explanatory, sct out the man-
datory basic ingredients commeoen to all applications for orders under this Part. Para-
graph (/) alludes to the fact that other ingredients, peculiar to particular applications, are
required by specific provisions in this Part.

Submission of an affidavit with the application ensures that the basic facts asserted
in the application arc supportable.

Notice of 216. A motice sctting out the time, date and place the ap-

application plication is to be heard shall be served, together with the appli-
cation and the supporting affidavit, on all parties to whom
notice is required to be given,

COMMENT

This section is designed to inform the parties of the fact of the application and
provides a suitable period within which to prepare for it

Transferring file 217. If an application is brought in a jodicial district other

for hearing than the judicial district in which the post-seizure report is
filed, the cterk of the court for the judicial district in which the
post-seizure report is filed shall, on the written request of the
applicant, have the post-seizure report and all accompanying
material transferred to the clerk of the court for the judicial
district in which the application is to be heard.

COMMENT

Section 217 authorizes the clerk of the courl for the judicial district in which the
post-seizure report was filed, on the written request of an applicant, to transfer relevant
files and material to the place of application, Under sections, 225 and 229, a justice
may, if satisfied that it is in the best interests of justlice to do so, order that the appli-
cation be made in a more convenient judicial district and then have relevant material
transferred to the appropriate court clerk.

2. The Hearing

Power of justice 218. A justice to whom an application is made or who is
authorized to make an order without an application being
made may, in determining whether to make an order,

(@) compel the attendance of, and question, the custodian;



(b) examine a seized thing or require it to be produced for
examination; and

(¢) receive evidence, including evidence by affidavit,

COMMENT

This provision is designed to provide a broad base of information to a justice who
is asked to make an order {or, where permitied by the relevant provision. who contem-
plates making an order without an application first being made). The justice may re-
ceive relevant information in the form ordinarily allowed in court proceedings (i.e.,
testimony on oath) as well as by affidavit. The presiding justice is thus given the means
to “go behind™ an application in order to ascertain, in an active and effective manner,
whether the requirements for making an order have been met.

Paragraph (a) rccognizes the potential importance of the custodian in providing in-
formation 1o the justice charged with making a special order affecting the disposition of
anvthing scived.

Although applications for orders will generally be based on evidence or informa-
tion tendercd by the parties or by other interested persons who have been given notice
ol the application, the justice is here given an unfettered diseretion to compel the
atlendance of and to question the custodian.

Paragraph (/) complements the justice’s discretionary power under paragraph (g).
It is in keeping with our view that the justice, before making an order in relation to any
thing seized, should have access 1o all necessary information. including information that
may be derived from an examination of anything scized.

Paragaph (¢} allows a justice to receive both oral testimony and affidavit cvidence.
Allowing affidavit evidence 10 be received provides a mechanism for avoiding unnec-
essary attendances and the inconvenicncing of witnesses, This should reduce the cost of
litigation and save court time. On balunce, these benefits outweigh the delay that may
be caused in occasional cascs when cross-examination on an affidavit is required on the
hearing of an application.™

Service of 219, (1} Where an affidavit is to be tendered as evidence,

affidavit evidence the affidavit shall be served, within a reasonable time before
the application is to be heard, on all parties who received
notice of the application.

Queslivning (2} Where affidavit evidence is received, the deponent may
deponent be questioned on the affidavit.

245 See Re Senechal and The Queen (1980). 52 C.C.C (2dy 313 (Ont. H.CO per Linden 3011 alfidavi
cvidence may be received upon the “hearing” of an application. cross-gxaminalion by (he party adverse
minterest most be allowed.
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COMMENT

This section addresses the procedure relating to atfidavit evidence. The parties who
receive notice of the application should also receive any affidavits that are 0 be en-
dered us evidence within a rcasonable time of the hearing of the application in order 1o
be able to prepare for the hearing and thereby expedite the process, In addition, the
deponent of an affidavit may be questioned about it.

Evidence on oath 220. The evidence of any person shall be on oath.

Recording 221. (1) Any oral evidence heard by the justice shall be
evidence recorded verbatim, either in writing or by electronic means.
Identification of {2) The record of oral evidence shall be identified as to
record time, date and contents,

Curtitication of (3} Any transcription of the record of oral evidence shall
transcription be certified as to time, date and accuracy.

COMMENT

This provision parallels one governing warrant applications (scction 11). It is de-
. . . i - . H
signed to ensure the maintenance of records sufficient to allow for subsequent review™™

and thus serves the gencral aim of accountability.

3. Iwsuance of Order

Form of order 222. An order shall be in writing, in the preseribed form
and signed by the justice who issues it.

Contents of order 223, An order shall disclose
{2} the applicant’s name if the order is made on applica-
tion;
(b} the crime under investigation or charged;

{¢) a description of the seized thing that is the subject of
the order;

{d) the date the seizure was made;

(¢} the name of the custodian;

(1 the decision of the justice and any conditions imposed;
{(£) the date and place of issuance;

246, Sce also the comment o section 11
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(k) the name and jurisdiction of the justice; and
() any additional information required by this Part tor the
order,

COMMENT

Paragraphs (¢) to (4} of this provision enumerate the mandatory elements common
to all orders. Paragraph ({) refers to the fact that other unique ingredients of particular
orders are required by specific provisions in this Part.

4. Filing
Filing 224. (1) The justice shall, as soon as practicable after the
application. hearing, have the following filed with the clerk of the court for

evidence. order the judicial district in which the post-seizure report was filed:

(a) the notice of the application;
(b) the application;

(¢} the record of any oral evidence heard by the justice or
its transcription;

(d) any other evidence received by the justice; and
(e} if an order is issued, the original of the order.

Return of (2) If the post-seizure report and any accompanying mate-

material rial were transferred for a hearing from the judicial district in
which they were filed, the justice shall have them returned
after the hearing,

COMMIENT

This provision has the same cobject as the filing requirements for warrant applica-
tions:™" to ensure the maintenance and availability of the materizl upon which an appli-
cation is based, so that those affected can later ascertain whether the order was properly
issued.

Although under section 214 an applicant is given a number of alternative places in
which 10 bring an application, subsection {1) of this section requires the justice to en-
sure that, after the hearing, all application material is filed in the judicial district in
which the post-seizure report was filed.”™ Ordinarily this location is likely lo be the
most convenienl and accessible to those directly atfected by the seizure. Further, under
subsection 224(2), any post-seizure report and accompanying material transferred to the
court where the application was heard pursuant to section 217 must be returned to the

247, See s. 13,
248, The place for filing the post-scizure report (the judicial district where the seizure has been made) is
specified in s 213, See also the comment to 5. 213,
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judicial district in which they were filed in the first place. Thuos, all documentation may
ultimately be found in one location,

5. Changing Place of Application

Order changing 225, (1) Where an application is filed and notice given,

place of the justice before whom the application is to be brought may,

application on separate application, order that the application be trans-
ferred to and heard, or that a new application be made, in an-
other judicial distriet if the justice is satisficd that it would be
in the best interests of justice, having regard to the interest of
the witnesses and the parties.

Different judicial (2} The justice may order that the application be trans-

districts ferred to or that a new application be made in the judicial dis-
trict in which the post-seizure report was filed, the thing is in
custedy or the charge in relation to which the thing is being
held was laid.

COMMENT

This provision gives the justice the power, on application, to ensure that applica-
tions for orders are heard and determined in the place that is most convenient to all of
the parties. This power 1s provided because of the flexibility given to the applicant,
under section 214, in deciding where to apply initially.

Application for 226. An application for change of place may be made by

C?ﬁ”«‘éli!«‘:' place any person who received notice of the application for which a
apnlicat )

oF applicanion change of place is requested.

Notice 227. The application shall be made on three clear days’
notice to
{a) the person who made the application for which a
change of place is requested; and

(h) anyone else who received notice of that application,

Additional 228. In addition to disclosing the information reguired by

contents of paragraphs 215(1)(a} to {k), the application shall disclose the

application reasons for believing that a change of place for the application
would be in the hest interests of justice, having regard to the
interest of the witnesses and the parties.
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Transferring file 229, A justice who orders that an application be trans-
ferred to or made in another judicial district shall have the file
transferred to the clerk of the court for that judicial district.

DIVISION I
PRESERVATION AND SAFEGUARDING

Custodian 230. A peace officer who seizes anything and does not
return it shall act as its custodian by taking steps to ensure

its preservation and safeguarding.
Report 27, ree, 310, (%)
Crieniratl Code, s 8101 (6)

COMMENT

We originally recommended™ that in all cases the seizing authorities should be
required to apply for a “custody order,” 1o regulate the storage and supervision of
seized articles. This application for an order was to be initiated automatically when an
endorsed warrant or post-seizure report was taken before a justice, The procedure
would have required the attendance of al least one officer familiar with the seizure.™

Upon teflection, we now believe that the goals of the custody order can more effi-
ciently be realized by a simpler procedure not automatically requiring the initiation of
a formal hearing and time-consuming attendances at judicial proceedings. Thus, scction
230, as drafled, codifies procedures now employed by many police officers and forces
as a matter of good practice. The provision requires the peace officer who effects a
seizure to act, at least initially, as custodian of the seized thing. This more simply
imposes the respensibitity and informs persons affected where the responsibility lics.

Under paragraph 490(1)(a) of the present Code. the burden is initially placed on
the “prosecutor” 10 satisfy the justice “that the detention of the thing seized is required
for the purposes of any investigation or a preliminary inquiry, trial or other procecd-
ing.” On being so satisfied. the justice may order the detention and preservation of the
seized thing that may initially extend to a maximum of three months Irom the date of
the seizure.”

In this scheme, the process is simplified. The early involvement of the prosecutor
is not required and the scized thing may automatically be detained and prescrved under
section 230. Changes to the basic requirements of scction 230 must be authorized under
powers conferred in this Part. In fact, the remainder of this Part basically outlines the
circumstances in which such changes may be made.”™

249, Report 27, rec. 3.

250, fhid, ar 15-16.

251, Criminal Code, s. 490010b). {2).

252, Section 270 continues the present Code™s basic three-month limitation on the initial detention period.
Scctions 273 and 274 specify the manner of applying Lor, and the grounds justifying. an cxlension,
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Entrusting seized 231. The custodian may entrust a seized thing to any per-

thing Lo another son, including a person from whom it was seized, on such rea-
sonable conditions as are consistent with its preservation and
safeguarding,

COMMENT

This section relates to the custodian’s ability 0 take control (rather than physical
possession) of something seized. It builds on section 20, which provides. that the power
to seize means the power to take possession or contrel of 4 thing and the power to lake
control over funds in a financial account. In many cases, “taking contral™ will necessar-
ily require that the scized thing be left in the physical possession of someone other than
the custodian. This section makes it clear that the custodian may entrust anything seized
o another person {even the person from whom it is seized), if the thing can be cffee-
tively preserved and safeguarded and provided it remains under the overall supervision
of the custodian.

Further, this section provides flexibility in the means of preserving and safeguard-
ing unusual items such as perishables or large articles that cannot be stored in locations
under the direct physical control of the custodian.,

Order on 232. A justice may, on application, make an order for the
application preservation and safegoarding of a seized thing, including an
order substituting or adding custodians,

COMMENT

Section 232 establishes the power of a justice, on application, to order variations in
the basic conditions of detention ol seized things mentioned in the post-seizure
1 [ . . o - -
report.”™ This ensures an overall independent judicial supervision ol the process.

Applicant 233. An application may be made by a peace officer, the
accused, the prosecutor or any person wha claims an owner-
ship or a possessory interest in a seized thing.

COMMENT

Scction 233 clearly specifies the persons who may apply for an order to change the
conditions of custody of seized things. The list of possible applicants (for this as well
as some other orders under this Purl)™ includes persons who claim either “an owner-
ship or a possessory interest™ in something that has been seized. This provision there-
lore recognizes the potentially broad range of persons who can have a valid claim to

233, The peace officer who seizes a thing that is not returmed is the initial custodian of i, See ~. 230 and the
aceompanying commenl.
254, Sce ss 248 and 261,
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assert in a seized thing. Persons such as bailees, unpaid sellers, chatte]l mortgagees, lien-
holders or pawnbrokers could fall within this category.

Notice by 234, The applicant shall give three clear days' notice to
applicant any person who, to the knowledge of the applicant, may have
an ownership or a possessory interest in the seized thing and to
any other person named by the justice hearing the application,

COMMENT

Section 234 is designed (0 ensure that persons other than the applicant who may
have an ownership or possessory interest in the seized thing are notified and given
adequate time to prepare 1o make representations to better protect the thing or their
interests, if they so desire.

Additional 235. In addition to disclosing the information required by
‘50""?"15_ of paragraphs 215(1)(a) to (h), the application shall disclose
application

{a) whether the applicant is a peace officer, the accused,
the prosecutor or a person who claims an ownership or a
possessory interest in the seized thing; and

(b) if the applicant is a person who claims an ownership or

a possessory intercst in the seized thing, the nature of that
intercst.

Report 27, rec. 3(2)

Criminad Code, s 49001 WA, (15, (16)

COMMENT

As noted, subsection 215(1) sets out the required contents of all applications for
orders made under this Part and, in paragraph (f}, provides for the inclusion of “any
additional information required by this Part for the application.” Section 2335 states the
additional matters that must be specified in an application for an order under sections
232 to 235,

Order without 236. (1} A justice who receives a post-seizure report may,

application without an application being made, make an order for the
preservation and safeguarding of 4 seized thing that is the sub-
ject of the report, including an order sobstituting or adding
custodians.

Notice by justice (2) A justice who is considering making the order without
an application being made shall give three clear days’ notice of a
hearing to determine the issue to the prosecutor and to any person
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who, to the justice’s knowledge, may have an ownership or a

possessory interest in the seized thing.
Report 27, rec, 3

COMMENT

Once a post-scizure teport is filed, a justice who reads the report may question
whether the steps taken by the police to safeguard and preserve a seized thing are ade-
quate. This section creates a justice’s power 1o commence a hearing, on his or her own
initiative, to determine whether or not to make an order to preserve and safeguard a
seized thing (for example, by substituting a dilferent custodian) should be made. As a
result, there is no application procedure. However, the justice must notify the interesied
parties of the hearing.

Additional 237. In addition to disclosing the information required by
contents of order paragraphs 223(a) to (h), the order shall disclose the name of
any added or substituted custodian,

DIVISION 111
TESTING OR EXAMINATION

Release for 238. A peace officer may have a scized thing examined,

analysis tested or analyzed, and the custodian shall release it for that
purpose.

COMMENT

This provision, included here for clarity, recognizes an accepiled practice that is
often necessary in order for the evidentiary value of the seized thing to be assesscd.

Order for release 239. A justice who, on application, is satisfied that it is
necessary to do so to enable the accused to make full answer
and defence may order that a seized thing be released for ex-
amination, testing or analysis, subject to any conditions that the

justice considers necessary to preserve and safeguard it.
Criminal Code, s. 605

COMMENT

[nvestigators and prosecutors have an unrestricted right to have any seized thing
scientifically examined, tested or analyzed from the moment of scizure. However, the
right of the accused to have seized things released for the purpose of examination or
analysis is limited to that provided by subsection 605(1) of the Criminal Code. Under
subsection 605(1), either the prosecutor or the accused may apply for the release of



“exhibits” for scientific lesting or examination. We believe that the authority given by
this section is too narrow and requires simplification.

The Code’s restriction on lesting to “exhibits,”™ and its requirement that release

. . . 256 .
applications be made to the higher courts,”™ may result in unnccessary delay and
thereby prejudice an accused person’s defence. Morcover, i our view, there is no need
1o burden higher courts with these release applications. Accordingly, section 239 allows
an accused person to apply to any justice for an order, and the application may he made
any timc after a seizure, whether or not the seized thing has been formally entered as
an cxhibit in proceedings. '

Combining the power to release with the power to impose conditions, as this sec-
tion does, helps ensure the continuity of possession and the integrity of the thing,
therehy preserving its cvidentiary value.

Notwithstanding this section, there remains a need to allow both the prosecution
and the defence to apply for the release of trial cxhibits for examination or testing.
Additional provisions of this kind will be included in a forthcoming Parl ol this Code
regulating the conduct of the trial.

Application for 240. The application may be made by an accused on three

relesse clear days’ notice to the prosecutor.
Crimined Code, s, 6005

DIVISION IV
ACCESS TO SEIZED THINGS

Asking lor access 241. (1) A person who has an interest in a seized thing
may ask the custodian for permission to examine it at the place
of custody.

Power of (2) A custodian who believes
custocian

(@) that the person has an interest in the seized thing, and
(#) that giving permission would not frustrate an ongoing
police investigation, pose a risk to anyone’s safety, interfere
with an ownership or a possessory interest in the seized
thing or jeopardize its preservation and safeguarding
may give permission, subject to any conditions that the custo-
dian considers necessary to preserve and safeguard the seized
thing.

255. However. see K. v. Savion and Mizrahi (1980, 52 C.O.C. (2d) 276 (Ont. C.A ).
256, See R.ov. Walvh (19811 59 C.C.C. (2d) 554 (Ont. Prov. Ct), holding that o justice presiding at a
preliminary inguiry may nol order the release of exhibits under (his section.
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COMMENT

A number of provisions in the Criminal Code now repulate various aspects of the
question of access 1o seized things. Subsection 490(135) of the Code allows a person
with “an interest in what is detained [under subsection 490(1), (2} or (3)]” to apply, on
three clear days’ notice to the Attorney General, to “a judge of a superior courl of
criminal jurisdiction or a judge as defined in section 5527 for an order permitting its
examination. In making such an order, the judge, under subsection 490(16), may set
terms to safeguard and preserve the thing.

In this Part, sections 241 to 246 regulate general issues involving access.

As noted, under subsection 605(1} of the Criminal Code, an application may also
be made for the release of an “cxhibit” for the purpose of a scientific test or other
cxamination. Applications for the release of seized things for examination, testing or
analysis (as opposed o access o them) are regulated by sections 239 and 240 of this
Part.

Further, a person claiming a solicitor-client privilege in respect of detained docu-
ments may, under subsection 488.1(9) of the current Code, be allowed to examine them
or muke copies. Access in such cases is regulated by sections 301 to 310 of our
proposed Code.

We have concluded that access o seized things should be restricted to persons with
an interest in the things.”™ (Normally the public has no discemible interest in such
things.) We also believe that the present process for obtaining access is overly cumber-
some and formal.”™

Subscction 241(1) replaces the current Cade’s subsection 490{13) requirement that
a summary application be brought o a judge “[wihere anything is detained pursuant to
subsections {1) to (3) [of section 490} . . . with the requirement that a simple request
for access be made to the custodian. Sections 243 to 246 provide for an application to
a justice in cases where the custodian denies access.™

Subsection (2) specities the criteria to be applied by the custodian in deciding
whether to allow access. There have been both narrow and broad interpretations by the
courts of the present Cade’s requirement that the applicant have “an interest in what is
detaincd.”™' The courts have extended the meaning of “interest” beyond strict property
confines to include a legal concern in the matters referred o in seized documents.”™
Too narrow an interpretation works so as to frustrate the purpose of this scheme. Para-
graph {@) of subsection (2) i1s premised on the assumption that custodians and, if

257, *|S]uperior court of criminal jurisdiction™ is defined in section 2 of the Criming! Ceofe,
258, Reporr 27 at 19

259, Ffhid. al ).

20, fhid, rec. 4, and at 20

261, Sec Working Paper 39 ar 35-36.

262, Report 27 m 19,
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necessary, the justices, will ensure that persons who have a real need for access will be
given it.

Paragraph (b) of subsection (2) alludes to factors that may justify a refusal of ac-
cess. A refusal for any of these reasons should be rare once a charge has been laid in
relation to anything seized.

Asking for copies 242. (1) A person who has an interest in information con-
tained in a seized thing that is capable of being reproduced
may ask the custodian to provide copies of the information.

Power of (2) A custodian who

custodian (a) believes that the person has an interest in the informa-

tion,
(h) believes that providing copies would not frustrate an
ongoing police investigation, pose a risk to anyone’s safety,
interfere with an ownership or a possessory interest in the
seized thing or jeopardize its preservation and safeguard-
ing, and
{(c) is able to provide copies of the information

may provide the copics on payment of a prescribed fee.

COMMENT

This provision establishes a procedure and criteria, similar to those applicable when
general access is sought, for obtaining copies of information contained in a seized
thing, such as information in a written document or information stored on a computer
disk. In the case of a computer disk, access to the thing itself — the disk — may be of
litthe value. Meaningful access may require permitting the information stered on the
disk (o be printed out and copicd.

Subsection (2) also addresses the question of the cost of reproduction. A fixed fee
for reproduction is to be cstablished by regulation. However, under subsection 243(2) a
justice may, on application, order that the fee be dispensed with if the justice is satis-
fied that financial hardship or other inequity would result. The goal of these provisions
is to ensure that necessary access is available and is not frustrated by administrative,
financial or bureaucratic barricrs,

Order dealing 243. (1) A justice who, on application, is satisfied that a

with access person should be given permission to examine a seized thing, or
that a person should be provided with copies, may make an
order requiring the custodian to permit the applicant to exam-
ine the seized thing or to provide copies of the information,
subject to any conditions that the justice considers necessary to
preserve and safeguard the seized thing,
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Dispensing with
fee

COMMENT

{2) A justice who, on application, is satisfied that the fee
fixed for copies would result in financial hardship to the applicant
or would be inequitable in the circumstances may make an order
dispensing with the fee,

Report 27, rec, 4(1)
Crimfng! Code, s 4000151, (16)

Section 243 enables anvone who has been refused access or copies, or who s un-
able or unwilling to pay the fec fixed for such copies, to pursue the matter further by
. - . . . . 261
means of a fresh application to a justice.

Application for
acUess, copies,
or dispensing,
with fec

Nolice

Additional
contents off
application

Order on
application

244. An application may be made by any person who has
been refused permission to examine a seized thing, who has
been denied copies of information contained in a seized thing
or who has been allowed copies but for whom payment of the

fee would result in financial hardship or would be inequitable,
Report 27, rec. 1)
Criminal Code, s, 490015}

245. An application shall be made on three clear days’

notice to the prosecutor,
Repart 27, rec. U 1)
Criminal Code, s, 490(15)

246. In addition to disclosing the information required by
paragraphs 215(1)(a) to (h), the application shall disclose the
nature of the applicant’s interest in the seized thing,

DIVISION ¥V
RELEASE OR SALE OF PERISHABLE THINGS

247, A justice who is satisfied that a seized thing is perish-
able or likely to depreciate rapidly in value may, on applica-
tion, order that it be

(a) released, with or without conditions, to its lawful pos-

sessor if there is no dispute as to the right to possession; or

263, Our original recommendation ways that an application following a denial of access should be made to the
“eourt of appeal.”™ However, such a review of an essentially administrative decision would imposc an
unnecessary burden on the courl of appeal at a preliminary stage of the proceedings. The approach
adopted here is more in keeping with our stated desire to make these proceedings less cumbersome and
formal. Sce Report 27, rec. 4(2).

197



(i) sold on such conditions as the justice directs if there is
a dispute as to the right to possession.

COMMENT

The Criminal Code does not now clearly specify procedures o govern the handling
and disposition {including the sale) of scized perishable things. Instead, an application
for the return of anything scized may be made before the expiry of a period of deten-
tion iff}zj Judge or justice is satisfied that its continued detention would result in “hard-
ship.™

Seciions 247 to 250 specifically permit & justice. on application, to make an order
for the release or sale of perishable things or things likely to depreciate rapidly in
value, They are designed 1o minimize the hardship, particularly to crime victims, caused
by unnecessary detention of such things. These sections and sections 260 to 269 (which
allow photographs or other representations of seized things to be admitted in evidence)
protect the interests of persons enlitled Lo possessien while causing little, it any,
interference with the state interest in having access to evidence in criminal proceedings.

Appiicant 248. An application may be made by a peace officer, the
accused, the prosecutor or any persen who claims an owner-
ship or a possessory interest in anything seized.

COMMENT

Section 248 says who may apply for an order for the release or sale of things that
are “perishable or likely (o depreciate rapidly in vatue.” Since an application will ordi-
narily be made in urgent circumstances, the section is drafted broadly to enable it to be
made by a wide range of interested persons having knowledge that deterioration or
devaluation may be immincnt.

Notice hy 249, An applicant shall give one clear day’s notice to any
applicans person who, to the knowledge of the applicant, may have an
ownership or a possessory interest in the seized thing and to
any other person named by the justice hearing the application.

COMMENT

Section 249 states who must receive notice ot the application. Persons known 1o
have an ownership or a possessory interest in any scized perishable or rapidly depreci-
ating thing are entitled to receive notice of any application for its return, Because of the
urgent circumstances, minimal notice s required.

204, Criminad Code, s, SHHT), 18
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Additional 250. In addition to disclosing the information reguired by
CO“:?"“_ of paragraphs 215(1)(a) to (&), the application shall disclose
apphcation
e {a) whether the applicant is a peace officer, the accused,
the prosecutor or a person who claims an ownership or a
possessory interest in the seized thing; and
(b} if the applicant is a person who claims an ownership or
a possessory interest in the seized thing, the nature of that

interest.
Reporf 27, ree. MD), (4)
Criminal Code, s, 4900108, t7), (81 (9), (10), 1 1)
Order without 251. (1) A justice who receives a post-seizure report and
application who is satisfied that a seized thing is perishable or likely to de-

preciate rapidly in value may, without an application being
made, order that it be

(a) released, with or without conditions, to its lawful pos-
sessor if there is no dispute as to the right to possession; or
(b) sold on such conditions as the justice directs if there is
a dispute as to the right to possession.

Notice by justice {2) A justice who is considering making the order without
an application being made shall give one clear day’s notice of a
hearing to determine the issue to the prosecutor and to any
person who, to the justice’s knowledge, may have an ownership
or a possessory inferest in the seized thing.

Report 27, rec. 3(3). i4)
Criminal Code, 5. 49001)(F), (83 (9, (11)

COMMENT

This section gives a juslice who receives a post-seizure reporl the power, exercis-
able on his or her own initiative, to commence a hearing to determine whether or not a
seized thing that appears to be perishable or rapidly depreciating in value should be
returned or otherwise sold. Thus, there is no application procedure. However, appropri-
ate notice should be given to interested parties so that they may attend the hearing.

Proceeds of sale 252. Where a seized thing has been sold, the custodian
shall deposit the proceeds of the sale in an interest-bearing
account on such conditions as the justice directs.

COMMENT

Scction 252 specifies how the custodian is 10 deal with the proceeds of a sale or-
dered under paragraphs 247(4) or 251{1)(h). It protects the interests of the person even-
ally found to be entitled to possession of a perishable thing or a thing “likely to
depreciate rapidly in value.” The assumption here is that the justice, by means of the
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order made, will cautiously endeavour to maximize the revenue generated from the
proceeds of the sale.

DIVISION V1
REMOVING DANGEROLS THINGS

Duty of peace 253. A peace officer who believes that a seized thing poscs
officer a serious danger to public health or safety shall, as soon as

practicable, remove it or have it removed to a place of safety.
Repot 27, rec, 3(6)
Crimeisad Code, 5. 492

COMMENT

Divisions VI and VIT of this Chapter establish speeial powers concerning the
handling of “‘dangerous™ seized things, such as weapons or explosives.

If a seized thing is believed by a peace officer to pose a serious danger to public
health or safety, section 253 requires it to be removed to a place of safety.™ The belict
may prove wrong or even be unreasonable, but out of caution and in the interest of
public health and safety the section imposes a duty to act to eliminate the apprehended
danger.

The mere movement of a seized thing to a place of safety without prior judicial
screening need not irreparably inlerfere with the interests of anyone lawtully entitled to
possession. Judicial screening will occur under section 254 if an application is made to
have the thing destroyed or disposed of and wrongful or negligent action can be iden-
titied at that point, With these safeguards, there is no need for a vequirement ol prior
screening.

Order dealing 254. A justice who, on application, is satisfied that a seized
with dangerous thing poses a serious danger to public health or safety, may
things §

order that it be destroyed or otherwise disposed of, subject to

any conditions that the justice considers necessary lo eliminate
or alleviate the danger.

Report 27, ree. 3(6)

Crimifaal Code, ss. 4971, 497

Applicant and 255. An application may be made by a peace officer on
notice reasonable notice to any person who the peace officer believes

265, The grounds for acting under this section should be contrasted with the more onerous conditions for the
exercise of the exceptional power to desiroy or otherwise dispose of anything believed on reasonable
grounds to pose an immincot and serious danger to pubic health or safety, See s. 257,
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may have an interest in the seized thing and to any person
named by the justice hearing the application,

COMMENT

This section is designed to ensure that affected persons have the opportunity to
make representations before drastic steps are taken under section 254,

Preparing report 256. (1} A report confirming that the order was carried
out and explaining how the seized thing was destroyed or
otherwise disposed of shall be prepared and given as soon as
practicable to a justice in the judicial district in which the
order was issued.

Filing report (2) The justice shall have the report filed with the clerk of
the court for the judicial district in which the post-seizure
report was filed.

DIVISTON VII
DESTROYING THINGS POSING IMMINENT
AND SERIOUS DANGER

Power of peuce 257. A peace officer who believes on reasonable grounds
ofticer that a seized thing poses an imminent and serious danger to

public health or safety may destroy or otherwise dispose of it.
Report 27, rec. 3(6)

COMMENT

Section 257 gives a peace officer an exceptional power (o destroy seized things in
certain circumstances. Sections 258 and 259 couple this power with stringent after-the-
facl reporting requirements,

When questions of “imminent and serious danger . . .” are involved, we believe
that the safety of the public should outweigh property interests. The need to protect the
public obviously demands that an officer take immediate action, The delay otherwise
necessary 10 obtain prior judicial approval or review is an unwarranted luxury in these
circumstances,

Destruction of a seized thing under section 257 necessarily affects those with a
legal interest in it. Where the officer acts wrongfully or negligently, he or she may he
exposed to civil liability. The threshold requirement — the officer “believes on reason-
able grounds that a seized thing poses an imminent and serious danger o public health
or safety . . .7 -~ is therefore justified, not only to prevent unnecessary destruction of
property, but (o protect the officer.
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Notice and report 258. After the thing is destroyed or otherwise disposed of,
the peace officer shall

(a)} notify the person from whom the thing was seized and
any other person who the peace officer believes has an
ownership or a possessory interest in it; and
(b} prepare a report describing the seized thing and
explaining why and how it was disposed of.

Return ol report 259. (1) The report shall be given, as soon as practicable,
to a justice in the judicial district in which the post-seizure
report was filed.

Filing (2) The report shall be filed with the post-seizure report.

DIVISION VIiI
RESTORATION ORDERS

Restoration 260. A justice shall, on application, order that a seized
thing or the proceeds of its sale be restored to the applicant if
the justice is satisfied that

(@) there is no dispute as to the right to possession of the
thing or the proceeds;

(b) possession by the applicant would be lawful;

(¢} the thing or the proceeds are not subject by statute to
forfeiture; and

{d) it is not necessary for the thing or the proceeds to be

kept in custody for investigation or use in any proceeding.
Report 27, recs, 9. 12
Criminal Code, s5. 49005), (9), (L1 491(2). {(3)

COMMENT

This scheme for the restoration of seized things or of the proceeds of sale of seized
things is designed to accommaodate sometimes conflicting interests in one simplified
proceeding that may be easily invoked at any time after a seizure. In this one proceed-
ing, ali claims of entitlement to anything seized or the proceeds of sale will be consid-
ered, restoration will be expeditiously ordered where warranted and the pubiic interest
and individual interests will be accommodated wherever possible.

In restoration proceedings three basic interests must be balanced. First, the public
interest in the effective administration of jusiice requires that the authorities have ade-
quate powers to detain and preserve seized things as long as reasonably necessary for
the purpose of criminal investigation, for use as evidence, or for pessible forfeiture
where the power to order forfeiture of the seized things is provided by statute. (The



latter applies as well to proceeds of sale.) This interest must initially take precedence
over the interest of individuals in having their properly restored.”

Second, individuals who have had their property seized from them have an obvious
interest in not being deprived of the use and enjoyment of their property. This interest
often conflicts with the first.

Third, victims of crime {whose property may have been seized from an alleged
offender) have an interest in securing the earliest possible return of their property. This
interest must also be juxtaposed against the need to ensure that the offender is effec-
tively prosecuted.

Subsection 490(9) of the Criminal Code now provides that an order of restoration
to the person from whom property has been seized may be made if the judge or justice
is satistied of two things: first, “that the periods of detention provided for or ordered
under subsections (1) to (3) . . . have cxpired and proceedings have not been instituted
in which the thing detained may be required or, where those periods have not expired,
that the continued detention of the thing seized will not be required for any purposc
mentioned in subsection (1} or (4) . . .”; and secondly, that “possession of it by the
person from whom it was seized is lawful . . . .” Subsection 490(9) also provides that
“if possession of it by the person from whom it was seized is unlawful and the lawful
owner or person who is lawfully entitled to its possession is known,” the judge or jus-
tice may “order it to be returned to the lawful owner or to the person whe is lawtully
entitled fo its possession . . . ." Morcover, il possession of it by the person from
whom it was seized is unlawful and the lawful owner or persen who is lawlully entitled
to its possession is not known . . )" the judge or justice may “order it to be forfeited
to Her Majesty . ...

If the applicant 1s someone other than the person from whom the property has been
scized and essentiaily the same conditions are met, an order for restoration to this ap-
plicant may be made under subscction 490(11). If the seized thing, by virtue of subsec-
tion 490(9), has alrcady been “forfeiled, sold or otherwise dealt with in such a manner
that it cannot be returned to the applicant . . ., an order may be made under paragraph
490(11){c)) that “the applicant be paid the proceeds of sale or the value of the thing
seized.” Other statutes have similar procedures, with some ditferences in detail””

Section 260 consolidates and simplifies the basic law.

Even if detention is required initially, restoration may subsequently be ordered if
the procedures set out in Division IX of this Chapter are followed. That Division allows
photographs or other representations of a seized thing to be admitted in evidence,

266. Where contraband is involved, even if the thing is no longer needed for investigation or cvidence, a
public interest in forfeiture of the thing to the state may take precedence over a claim for restoration.

267, Under the Narcoric Comrol Act, s, 13(2). und the Fond and Drugs Aet, sso 43(2), 5Ly, for cample,
restoration of certain things “forthwith . . " may be ordered if the court “is satisfied that the applicant
is cotitled 1o possession . . . and that the thing seized is not or will not be required as evidence . .. .7
See Fleming v, The Queen, [1986] | S.C.R. 415, The Nurcotic Conteof Act, 5. 16(2), also uniguely
provides for the punitive forfeiture of “any conveyance seized under scction 11 that has been proved to
have been used in any manaer in connection with [certain effences under the Act].”
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instead of the thing itself, for the purpose of identifying the thing. This alternative
approach has only very recently been fully recognized in the Criminal Code.™

The present law allows applications for restoration under the Criminal Code 1o be
made 0 various judicial officers depending on the circumstances. In some cases, the
application may be considered by a judicial officer having no nccessary connection
with the seized thing or its location at the time of the application. The Narcotic Control
Act, subsection 15(1), and the Food and Drugs Act, subsection 43(1), provide that ap-
plications must be made “to 4 |provincial court judge] within whose territerial jurisdic-
tion the seizure was made . . . . This requircment applies even if the seized things
have long been within the jurisdiction of another court, for cxample, as a result of an
accused’s election.

Section 260 clearly and simply provides that all restoration applicalions may be
made 1o a justice. In section 2, “justice™ is defined to mean a justice of the peace or a
judge. Under our proposed Unified Criminal Court structure, things seized in criminal
investigations will remain within the jurisdiction of one court throughout and thus the
administrative difficulties that may now be caused by allowing courts having no real
connection with the scized things to order restoration is avoided. Flexibility in choosing
the place of application is provided by section 214.°* The provisions of Division | of
Chapter III ensure that all applications under this Part will proceed in the localion most
convenient for the parties involved.

Applicant 261. An application may be made by any person claiming
an ownership or a possessory interest in the seized thing or in

the proceeds of its sale.
Report 27, rec. 7
Criminad Code. s, 490073, (10}

COMMENT

The Criminal Code., in subsections 490¢(7) and {10), now cumbersomely provides
for separate applications by persons from whom anything is seized and by others who
claim to be lawfully entitled to possession. Yet, in each application, the tfactors and
interests to be considered are basically the same. The Narcotic Controf Act and the
Food and Drugs Act establish different, even more complex, procedures for restoration,
although here again the busic purpose of the proceedings and interests to be considered
are simnilar.

Section 261 is designed to simplify the law.

268, An Act fo amend the Criminal Code {viedms of crime}, 8.C. 1988, ¢. 30, s 2; now Criminal Code s.
491.2,

269. The application may be brought in the judicial district in which the post-seizure report was filed, the
thing is in custody or the charge in relation w which the thing is being held was laid.
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Notice 262. The applicant shall give eight clear days’ notice to the
prosecutor, the accused, any person who, to the applicant’s
knowledge, may have an ownership or a possessory interest in
the seized thing and any other person named by the justice.

Report 27, rec, ¥
Ceimingd Code, s, 49067, (1)

COMMENT

The present requirements as to the timing and notice of restoration applications
under section 490 of the Criminal Code are unnecessarily complex and confusing.
*Where at any time before the expiration of the periods of detention provided lor or
ordered under subscctions {1} to (3) . . . the prosccutor determines that the continued
detention of the thing seized is no longer required for any purpose mentioned in sub-
section {1) or (4} . . ..” he or she must bring an application under subsection 490(5).
“Where the periods of detention provided for or ordered under subsections (131 (3) . ..
have expired and proceedings have not been instituted in which the thing detained may
be required . . " an application must be made by the prosecutor under subsection
490(6), Neither of these provisions stipulates a period for giving notice to interested
parties. A person from whom anything is seized may bring an application “on three
clear days notice 0 the Auwormey General . . .7 affer the cxpiration of the detention
period (5. 490(7)) but may apply earlier in circumstances where prolonged detention
will result in hardship (5. 490(8)). An application by a person other than one from
whom the thing has been scized may be brought “summarily™ pursuant to subsection
49010} *at any time, on three clear days notice to the Attorney General and the person
from whom the thing was scized . . . .” Other statutes contain different requirements.”

The scheme proposed here is simpler. Under section 262 of our proposed Code, all
restoration applications may be brought at any time on eight clear days' notice to the
partics specified. Section 5 in Part One (General) allows the notice period to be short-
ened on consent of the person to be notified or by order of a justice. An eighi-day
notice period is provided for here because the scheme contemplates notification of all
known persons with the type of interest specified; the presence of such persons may
lead in turn to a fuller and more complicated hearing than is ordinarily the case,

Additional 263. In addition to disclosing the information required by
contents of paragraphs 215(1){a) to (k), the application shall disclose the
application nature of the applicant’s interest in the seized thing.

Condition 264. A justice may, as a condition to making a restoration
order, require the applicant to return the seized thing when re-
quired by the court, and may impose any other conditions that

270, Under s. 15301 of the Narcotic Comtrod Act and 5. 43(1) of the Food and Drugs Act, application may be
made by “any person . .. within two months after the date of seizore, on prior notification being given
to the Crown in the manner prescribed by the regulations . . . .7
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the justice considers necessary to preserve and safeguard it for

investigation or use in any proceeding.
Report 27, ree. 10{3)

COMMENT

Subscction 490(16) of the Criminal Code now allows a judge to impose conditions
to safcguard and preserve a seized thing in an order allowing access to it, However, no
authority is given to impose conditions in a restoration order. Section 264 rectifies this
situation by creating a new power to order restoration. subject to conditions imposed to
preserve or safeguard the seized thing. Its purpose is to strikc a better balance between
the prosccutorial interests of the state and the individual’s interest in using and enjoying
his or her property.

Lffect of 265. A restoration order does not affect an ownership or a
restoration order possessory interest in a scized thing or in the proceeds of its

sale.
Report 27, rec. 13

COMMENT

Section 265 is new. It makes clear that the purpose of the restoration order is
merely to return the seized thing (or the proceeds from its sale) to the custody of some-
ope with an uncontested right to possession, 1t does not purporl o decide authorita-
tively ownership or possessory rights. If there is a dispute as to the right to posscssion
at the hearing to determine restoration, the custodian retains possession until proper
disposition of the thing or the proceeds from its sale can be determined under sections
278 to 282, The scheme reflects our beliel that disputes as to lawful posscssion are
more appropriately resolved in civil rather than criminal proceedings,

DIVISION IX
REPRODUCTION OF SEIZED THINGS

Photograph of 266. (1) A peace officer may have a photograph taken of
seized thing a seized thing.

Admissibitity of {2) The photograph, when accompanied by a certificate
photograph described in subsection 268(1), is admissible in evidence for the

purpose of identifying the seized thing and has, in the absence
of evidence to the contrary, the same probative force for the

purpose of identification as the seized thing.
Report 27, rec. Hl
Criginal Cende, 5049020171, ()
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COMMENT

This Division has three basic purpeses: (1) to facilitate the prompt return of any-
thing seized if the prosecution can preserve ils cvidentiary value by means other than
detention; (2} to reduce the administrative and supervisory obligations of policc and
courts 1o store large quantities of seized items; and (3) to encourage the use and aceep-
tance of alternative forms of evidence in the criminal justice system.

The current Criminal Code, in subsections 4901 3) and (14), allows for the making,
retention and admissibility of copics of documents “returned or ordered 1o be returned,
forfeited or otherwise dealt with under subsection (1), {(9) or {11) . . .." A recent
amendment, scction 491.2,%" has now adopted an approach recommended by this Com-
mission and has extended the previous law (o allow ({or the taking, retention and admis-
sibility of photographs of “any property . . . that would otherwise be required to be
produced for the purposes of a preliminary inquiry. trial or other proceeding in respect
of [certain offences] . . ."" and that “is returned or ordered 1o be returned, forfeited or
otherwise deall with under section 489.1 or 490 . . . .” Our formulation retains the
basic purpose of the recent amendment, with important refinements.

As drafted, subsection 491.2(2) directs that the photograph is, for all purposes, (0
bc accorded “the same probative force as the property would have had if it had been
proved in the ordinary way.” This broad provision is capable of meaningful application
in the case of photlographs of information contained in documents, where the photo-
graph of the document clearly reproduces the information, or in cases where, for iden-
tification purposcs, a photograph captures the visual characteristics of a thing in
sutficicnt detail to enable it to be properly identificd from the photograph. However, the
provision defies meaningful application in cases where the probative value ol a thing
can only derive [rom physically examining or handling the thing itsclf. For example,
the weighl ol an alleged burglar tool may have significant probative value if the ac-
cused denies having had the strength to carry or wicld it. A photograph would have no
probative value on the issue of whether the tool was too heavy for the accused o carry.

We have stated the admissibility and probative cffect of a certified photograph
more narrowly and precisely than the present law. Under our rule, it may only be ad-
mitted in evidence for the purpose of identifying the seized thing, and may only have
probative value for this purpose. The actual probative force thar is to be given to the
photograph may be undermined under this rule where other evidence is adduced to the
cantrary,

Capying 267. (1) A peace officer may have a copy made of any
information information that is contained in a seized thing.

Adniissibility of (2) The copy of the information, when accompanied by z
cuopy certificate described in subsection 268(1), is admissible in

271, Previously noted in the comment 0 s, 260,
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COMMENT

evidence and has, in the absence of evidence to the contrary,
the same probative force as the information.

Report 27, rec. 1t

Criminal Code, ss. 490{13), 14: 491.2(11, t2)

This section complements section 266. While section 266 allows a peace officer to
have a photograph made of a seized thing (for cxample, of a stolen television set), this
section allows a peace officer to have a copy made of information contained in a seized
thing (for example, by copying information contained in a computer onto a diskette).

Certificate

Affidavit of
peace officer

Power to require
person to appear
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268. (1) A certificate of a person stating that

(@) the person made a copy or fock a photograph under
the authority of this Division,

(b) the person is a peace officer or made the copy or took

the photograph under the direction of a peace officer, and

{(¢) the copy or photograph is a true copy or photograph
is admissible in evidence and, in the absence of evidence to the
contrary, is proof of the statements contained in the certificate
without proof of the signature of the person appearing to have
signed the certificate.

(2} An affidavit of a peace officer stating that

{@) the peace officer has seized a thing and has had cus-
tody of it from the time of seizure until a copy was made
of the information contained in it or a photograph was
taken of it, and

(b) the thing or the information was not altered in any
way before the copy was made or the photograph was
taken

is admissible in evidence and, in the absence of evidence to the
contrary, is proof of the statements contained in the affidavit
without proof of the signature or official character of the
person appearing to have signed it.

{3) The court may require the person appearing to have
signed a certificate or an affidavit to attend before it for exam-
ination or cross-examination about the statements contained in

the certificate or the affidavit.
Report 27, rec. 11
Criminal Code, 5. 491.2(33, (4), (6}



COMMENT

This provision, with minor wording and structural changes, rctains the basic
features of present Code subsections 491.2(3) to (6).

Notice of 269, Unless the court orders otherwise, no copy, photo-
intention ta graph, certificate or affidavit shall be received in evidence un-
produce less the prosecutor has, before the proceeding, given a copy of
photograph or . . . . .
copy it, and reasonable notice of intention to produce it, to the

accused.

Criminal Code. s, 491.2(5)
DIVISION X
TERMINATION OF CUSTODY AND DISPOSITION
1. Period of Authorized Custody

Period of custody 270. A seized thing or the proceeds of its sale may be held

in custody for ninety days after seizure.
COMMENT

Subsection 490(2) of the Criminal Code, dealing with things detained under para-
graph 490(1)h). now provides for a maximum initial detention period of three months
from the datc of the seizure. A justice may order a further period of detention if pro-
ceedings in which the thing is needed are instituted before the initial period cnds, or if
the justice, on application made belore the period expires, is satisfied that a further
period of detention is justified. “having regard to the nature of the investigation . .. .”

Subsection 490(3) of thc Code provides that there may be successive extension
orders under paragraph 490(2)(«). However, the cumulative detention period of such
orders may not exceed one year from the date of seizure unless, within that year, “a
judge of a superior court of criminal jurisdiction or a judge as defined in section 352

.. orders additional detention, having, on application, been “satisfied, having regard
10 the complex nature of the investigation, that the further detention of the thing seized
is warranted for a specified period”™ (s. 490(3)a)); or “proceedings are instituted in
which the thing detained may be required” (s, 490(3)(M).

If, before a detention period expires, the prosecutor decides that further detention is
not necessary, subsection 490(5) now requires the initiatien of restoration proceedings.

Secctions 270 and 271 do not change the basic grounds justifying detention or ex-
tension orders but state the law more simply. In our view, after a seizure has been
made, three menths (with the possibility of extension in appropriate circumstances) is,
in most cascs, an adequale and reasonable period within which a decision to initiate
criminal proceedings can be made. Three menths (specified more preciscly here as
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ninety days) is not an unreasonable burden for a citizen to bear in order to assist in the
administration of justice.

Extension of 271. The seized thing or the proceeds may be held for a
penod ol custody longer period if

{a) within ninety days after seizure
(i} proceedings have begun in which the seized thing
may be required as evidence or in which the thing or
the proceeds are subject by statufe to forfeiture, or
(ii) an application for extension of the period of custody
has been made; or

{b) before an extended period of custody ends, proceedings
have begun or another application for extension has been
made.

COMMENT

Accountability and control are enhanced when the authorities are regularly required
1o justify extensions. If an extension is truly necessary, it should be granted. However,
the Code’s provision for a present one-year maximurn cumulative period of detention
which may nevertheless be extended (see subsection 490(3)) is a curious formulation
and has been dcleted. Paragraph 271(h} otherwise continues the present law, stating
explicitly that any extension must be granted before the authorized detention period
CXICH.

Custody after 272, The seized thing or the proceeds may be held in cus-

end of tody for a period no longer than thirty days after the end of all

procecdings proceedings in respect of whick the thing or the proceeds were
detained.

Report 27, rec. S(1), (20, (3}
Criminal Code, s, 490623, 13}, (12}

COMMENT

To allow for meaningful appeals, section 272 states that the seized thing or the
proceeds of its sale may be detained for a period of thirty days after the end of all
criminal proceedings in which it is needed for evidence or investigation.

2. Application for Extension of Custody

Application by 273. (1} A justice who, on application by the prosecutor,

prosecutor is satisfied that a seized thing or the proceeds of its sale are
required to be kept in custedy because of the complex nature
of the investigation may order that the period of custody be
extended for further periods not exceeding ninety days each,



Application by {(2) A justice who, on application by a person with an interest
other person in a seized thing, is satisfied that the seized thing is required to be
keptin costody to preserve it as evidence may order that the period
of custody be extended for further periods not exceeding ninety

days each.
Report 27, rec. 5(2)
Criminal Code, s 490 {23, (3)a)

COMMENT

This section specifics who may apply 10 extend a custody period and sets out the
grounds for an extension. (These grounds vary, depending on who the applicant is.)
While the applicant will ordinarily be a prosecutor seeking an extension becausc the
investigation is complex and thus time-consuming (see subsection 273{1)), subsection
273(2) contempiates the possibility of an application by other persons interested in the
evidentiary value of the thing seized. An applicant under subsection 273(2) could, for
example, include an accused or co-accused who seeks an cxtension to ensure that
evidence is retained for use in the same or separate proceedings.

Notice 274. The applicant shall give three clear days’ notice to
any person who, to the applicant’s knowledge, may have an
ownership or a possessory interest in the seized thing or the
proceeds of its sale, to the prosecutor and to any other person

named by the justice,
Report 27, rec. 5(2)
Crimingl Code, 5. 4902, (3

COMMENT

This section continues the present general requirement that extension applications
be brought on notice to affected parties. Paragraphs 490(2)(a) and (3)(@) of the present
Code require notice only to “the person from whom the thing detained was seized

.7 who may have no real or continuing interest in the thing after its seizure. The
persons specified in section 274 as requiring notice have been selected in an endeavour
to restrain unnecessary extensions. These are the persons most likely to have an interest
in the speedy disposition of the seized thing and it is assumed thal they will vigorously
defend their position in applications seeking to prelong the period during which the
seized thing may be detained.

3. Return of Seized Things

Pawer of 275, The prosecutor may have a seized thing or the pro-
Prosecuror 1o ceeds of its sale returned to the person who is believed to be
[ﬁ:ﬁ;’l seired lawfully entitled to possession if
' (@) the period of authorized custody has expired or the
seized thing or the proceeds are no longer needed;



(h) to the knowledge of the prosecutor, there is no dispute
as to the right to possession; and

{c) the seized thing or the proceeds are not subject by
statute to forfeiture.

COMMENT

If a detention period expires, or if the prosecutor determines before the period ex-
pires that the continued detention of something seized is no longer required, the present
law requires the prosecutor to initiate what is, in effect, a restoration application.”™ Sec-
tions 275 to 277 establish a simple and efficient procedure, allowing the prosecutor,
withoul the need for a hearing, to have the thing or its proceeds returned to the person
believed to be lawfully entitled to possession, provided there is no dispute as to the
right to possession known to the prosecutor and the seized thing or the proceeds of its

sale are not by statute subject to forfeiture.

Notice 276. A prosecutor who intends to have a seized thing or
the proceeds of its sale returned shall notify the custodian in
writing and shall file a copy of the notice with the clerk of the
court for the judicial district in which the post-seizure report is

filed.
Returning scized 277. The custodian shall return the seized thing or the
thing proceeds of its sale as soon as practicable after receiving the
notice.
Report 27, recs. 3(11 (3): 6(2)
Criminal Code, s, 4905}, (&)
4. Disposition Order
Duty of 278. I the prosecutor does not have a seized thing or the
prasecutor proceeds of its sale returned when the period of authorized

custody has expired or the seized thing or the proceeds are no
longer needed, the prosecutor shall apply as seon as practicable
for an order to dispose of the scized thing or the proceeds.

COMMENT

Sections 278 to 282 sel out the procedure to be followed when the prosecutor does
not act under section 275. In this case, the prosecutor must initiatc an application to a
justice for an order to dispose of the seized thing or the proceeds of its sale, on notice
to all interested parties as specified in section 279.

272, See Criminaf Code, 5. 490(51, (6).
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Power ol justice

279, The prosecutor shall give eight clear days’ notice to

the custodian, the accused, any person who, to the prosecutor’s
knowledge, may have an ownership or a possessory interest in
the seized thing or the proceeds and to any other person
named by the justice.

280. In addition to disclosing the information required by

paragraphs 215(1}a) to (#), the application shall disclose

be

(@) whether the period of authorized custedy has expired
or the seized thing or the proceeds are no longer needed;

(#) if the period of authorized custody has expired, the
date on which it expired; and

(¢t whether the thing or the proceeds are subject by
statute to forfeiture,

281. Fhe justice shall order that the thing or the proceeds

(&) returned to the lawful possessor if there is no dispute
as to the right to possession;

(b) returned to the person from whom it was seized it pos-
session by that person is lawful and if there is a dispute as
to the right to possession but no civil proceedings in re-
spect of any possessory interest in the thing or the proceeds
have been commenced;

{¢) transferred to the custody of any court in which there
are pending civil proceedings in respect of any possessory
interest in the thing or the proceeds; or

() forfeited to Her Majesty, to be disposed of as the At-
torney General directs, if
(i) there is no person known or claiming to be the
lawful owner or possessor,
(ii) possession by the person from whom it was seized is
unlawful and if there is a dispute as to the right to pos-
session but no civil proceedings in respect of any posses-
sory interest in the thing or the proceeds have been
comimenced,
(iii} the thing or the proceeds are subject by statute to
forfeiture, or
(iv)} the lawful owner or possessor cannot be found.

Report 27, recs. 5013 {3); 6(2)
Criminal Code, ss. 49005), (6), (9% 491.1
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COMMENT

Section 281 sets out the various disposition options available to the justice. Para-
graph {¢) provides the option of restoring the state of affairs existing before the seizure.
It allows the return of the thing to the lawful possessor if there is no dispute as to the
right 1o possession. For example, a television set marked with the owner’s name may
be expeditiously returned to the owner under this provision.

The Criminal Court is not an appropriate forom for the adjudication of property
disputes. Paragraphs (b} and {¢) and subparagraph (d){ii) establish the procedure gov-
erning the disposition of disputed goods.

If there is a dispute, but no civil proceeding is pending to resolve the dispute, para-
graph (b} requires that the stafus guo ante be restored and that the justice order the
items returned to the person from whom they have been scized provided that possession
by that person appears 0 be lawful. (Goods seized from a person charged with posses-
sion of siolen goods could not be returned to that person.) If there is a civil proceeding
pending to resolve disputed ownership or possession, paragraph {¢) requires the justice
to order that the thing be transferred to the custody of the appropriate civil court that
will be called upen to determine the issue. Finally, under subparagraph (d)(ii) a justice
may order forfeiture of the seized thing il the person from whom seizure was made has
no lawful claim 1o it, if the right to possession is in dispute as between other parties,
and if no civil proceedings have been commenced in order 1o resolve the dispute, This
provision is designed Lo serve as an incentive to affected parties to assert their rights in
relation to seized goods or their proceeds of sale, Naturally, it is expected that the pros-
ecutor would move with caution and restraint when seeking to exercise the power given
under this provision.

Other aspects of forfeiture are also addressed in paragraph (d). If no one is known
to be the lawful owner or possessor, if the lawful owner or possessor cannot be found
or it a statutc provides for forfeiture, subparagraphs (&)(i). (iii) and (iv) authorize the
justice to order forfeiture of the thing or its proceeds to the state.

Things of 282. If the seized thing is of negligible value, the justice
negtigible value may order that it be destroyed or otherwise disposed of.
COMMENT

Seciion 282 is a new provision designed o simplity administration. It gives a jus-
tice the discretionary power to order the destruction or other disposal of seized things
of negligible value. This paragraph could apply, for example, to a broken beer bottle
which may have been an important piece of evidence, but has no value for its “owner.”
Since restoration of such things will nermally not be sought and forfeiture will techni-
cally not be available under paragraph 281(d), a special provision for disposal of such
things has been provided.



CHAPTER 1V
APPEALS

Right to appeal 283. Any person aggrieved by a decision under section 232
(preservation and safeguarding), subsection 236(1) (preserva-
tion and safeguarding), 243(1) (access, copies) or (2} (dispensing
with fee), section 254 (dangerous things) or 260 (restoration) or
paragraph 281(d) (forfeiture) respecting anything seized or the
proceeds of its sale may appeal the decision to an appeal court

within thirty days after the date of the decision.
Repont 27, rec, 141
Criningl Code, s, 490617

COMMENT

Present Criminul Code provisions arc unduly restrictive of the right to appeal deci-
sions made in relation to seized things.”™ Section 283 recognizes that many people, not
Jjust the person searched, are affected by dispossession resulting tom a seizure, Accord-
ingly, any person “aggrieved’ is permitted to appeal decisions made under this Part that
could defeat the ends of justice (such as a restoration order that may result in a loss of
evidence) or that could irremediably compromise one’s rights in the seized thing {such
as an order of forfeiture thut denies a right of ownership or possession.)

Custody after 284. A seized thing or the proceeds of its sale shall not bhe
order or pending disposed of until thirty days after an order is made pursuant to
appeal a provision referred to in section 283 or pending an appeal of

any such order unless all aggrieved persons waive their right of
appeal in writing or unless the thing seized poses an imminent

and serious danger to public health or safety.
Repoat 27, rec., 1402}
Crirniraat Cradde, 5. 4900125

COMMENT

Section 284 has as its goal the effective preservation ol appeal rights. It is designed
to ensure that seized things or the proceeds of their sale are not disposed of before
decisions may be reviewed. Unlike subscction 490(12) of the present Code. however,
this provision clearly allows for carlier disposal in the circumstances stated.

273. For example, while 5. 400(13) allows for an application w be made for access 1o detained tiings for the
purpose of examination, there is no provision For appeal from a denjal of access. Sce R v, Sreward,
118701 3 C.C.C. 428 (Sask. C.a
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