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Introduction

On 12 April 1892, 8ir John Thompson, the Attorney General for
Canads, moving second reading of Bill 7, An_Act respecting

the Criminal lLaw (the Criminal Code of 1892%) stated that the
Bill was founded, inter alia, "on the draft Code prepared by the

Royal Commission in 1880...."=

Sir John Thompson was mistaken in making such a statement as
the Criminal Code Bill Commissioners had signed their Report™ on
12 June 18794, However, their Report mistakenly indicates 12
June 1878 as the date of signature.”

Meweft and Manning,* seem to have noted the mistake
as they mentian that Sir Thompson stated that the Bill was
based, inter alia, on "the English Draft Code ag presented in
1880". There was indeed such a draft Code presented in 1880 to

the English Parliament and the wording of the provisions of the

Criminal Code of 1892 based on the English Draft Code follows the
wording of the 1880 version. However, Mews®t and Manning state
that in 1878, a comprehensive code of indictable offences “was
formulated and proposed but, although twice presented in the form
of @ Bill before the English Parliament, was never enacted."”

In fact, as we will see, there were more than two Bills of such a
code presented to the English FParliamant.

Maclgud and Martin state that the revised draft bill of a'

-crimlnal ‘code preparnd by the Royal Commission in 1879 was
_"prasentnd...tnn late in the year fnr it to be considered by

Parliament."® This i& inaccurate. ' As we will see, on 3 April

1879, the government introduced in the House of Commons, Bill 117,

a draft code prepared by the Criminal Code Bill Cnmmisalaners.

As noted, there appears to be a lack of clarity as to what
exactly occurred in 1878 to 1880 regarding the
English Draft Code. The purpose of this article is to give a
short account of the events® pertaining to the English Draft Code.




The Criminal Code {indictable Offences) Bill, 1878

In the spring of 1877,% 8ir James Fitz iamas Stephen’'s firat
edition of A Digest of the Crimipal Law (Crimes and
Punishments) *© was published. While preparing this boock,

BStephen had formed the opinion that his Digest could be
transformed, "with a little alteration"*?® into a Draft Fenal

Code and he communicated that apinion to the Attorney General (Hir
John Holker) and the Lord Chancellor (Cairns).*® Leslie Stephen
reports that "On August 2, 1877, he [James Fizjames]l writes that
he has just received instructions from the Lord Chancellor to diaw
bills for a penal code, to which he was scon directed to add a
code of criminal procedure."'™ Stephen completed his work in
early October 1877.%* Stephen’'s draft was sent by the Lord
Chancellor Cairng to the Statute Law Committee for their

views. '™ The Committee recommended "the observations of Sir
Francis Reilly”,** the parliamentary draftsman, which were not
favourable to Stephen’s project. Nevertheless, the draft code
(including both substantive and procedural provisions) was ready
for printing in the early part of January 1878.'7

On 14 May 1878, the Attorney Generasl, Sir John Holker,

introduced Bill 178 [4% Vict.l, A_Bill to wetablish a Code

of Indictable Dffences, and the Procedure relating theretn'©
which was read for the first time in the House of Commons on that
day. The Bill, prepared by Sir James Fitzjames Stephen, is
founded on Stephen’s Digest. The Bill contained 425 clauses,’'”
including clauses on such "matter of excuse” as drunkenness, .
necessity, ignorance of fact and trifling offences. The Bill also
included a schedule of repealw. Bir John Holker made an important
and interesting speech upon first reading.®® Manchester
mentioned that "The Bill was received quite favourably®.®*

The Bill was read a second time on 17 June 1878 after a short
debate. Stephen prepared some explanations on the Bill that were
ordered by the House of Commons to be printed on 10 July 1878.7%
The Parliamentary session laated from 17 January to 16 August
1878 and the Bill did not become law. Sir John Holker explained
the reasons why Bill 178 was not pruceeded with during the
sesgsiont :

.. o@00n after it was introduced, and as time went on,
the interest fof Farliamentl in it became somewhat
thin. This was owing to the complication of fareign
affairs, and other causes which I will not now dwell
upon, and it was due to these that tha remainder of the
Bession was occupied with affairs of pnrhaps gireater
importance, == E



The Criminal Code Bill Commission (1878-187%)

On:17 August 1878, the Criminal Code Bill Commission
consisting of Lord Colin Baron Blackburn (chairman}, Mr. Justice
Charles Robert Barry (an Irish judge}, Lord Justice Robert Lush
and Sir James Fitzjames Stephen was created.

The Attorney Benaral, Sir Jdohn Hnlkur,'anplained in the House
aof Commons, the reasons for the creation of the Commission:

«saebecause it [Bill 1781 rontained not only a
cedification or consolidation of a considerable portion
of the Criminal Law pf the country, but also enacted
several radical alterations therein, it was thought
advisable to utilize the interval between the end of
the last Session [l4 August 18781 and the beginning of
the present (5 December 187B] by submitting the Bill
to a most thorough and exbhaustive examination and
review. It was also thought advisable that the
opportunity should be seized of extending its
provisions to Ireland, and thus assimilating and
bringing into harmony and concord, to a great extent,
the Criminal Law of the two countries. Now, for the
purpose of accomplishing these ends, the Government
resolved upon appointing a Commission.®?

The Times had questioned the validity of having Stephen as
commissioner: “"The author of a measore is not its best critic: and
the critical rather than the constructive faculty is what the task
of this Royal Lommission principally needs,"=2*

The Rgport=®* of the Commission included the terma of
reference of the Commission which stated, inter alia, that thes
Commiasion "should forthwith issue to inguire into and consider
the prnv1ninns of a Draft Code relating to Indictable Offences
Li . The. Crimina 1 Code Indictable Offences Bill, 1878) prepared
for the purpose of being submitted 'to Parliament during the
ensuing Session and to report thereon...." Under the terms of
reference, the Commission could also report their proceedings from
time to time. Stephen has explained the work of the Commission as
follows:

The Commissionars were not required to codify the
criminal law. They were required to inquire into,
consider, and report upon the draft Code of 1878, upon
which in the language of the tCommissioners ] Report,



the Bill of 1879 ‘was foundad throughout’'....The Bill
of 1879...represents not the labours of a Commission of
four members which sat for five months, but the
judgment formed by such a Commission on a work adopted
by the Attorney General after most careful stuady, and
on which 1 had expended & considerable part of the work
of twenty-five years.*”

Stephen reparted that the Commissiconers considered
the Bill pf 1878 "for about five months, namely from November,
1878, to May, 1879...."=% The Commissioners "sat daily during
nearly the whole of that time...."=% Gtephen explained that
"Every section, every sentence, every word was weighed again and
again. Every authority for each proposition was carsfully
examined. "¢ Cross has stated that "Thaere does not appear to be
any extant record of their proceedings.®* Leslie Btephen states
that "The disgussions, 1 gather, were not so harmonious as those
in the Indian Council, and his [James Fitzjames Stephenl] letters
show they sometimes tried his temper.™® The Commission’'s
report, dated 12 June 1879, was written by Stephen.™  The
report included as an appendix "The Draft Code" consisting of 552
clauses. Clause 1 of this "Draft Codm" states that the short
title of the (proposed) Act is the "Criminal Code (Indictable
Gffences), 187%." ' '

The Criminal Code (Indictable Qffences) Bill, 1879

In the Parliamentary session of § December 1878 to 135 August
1879, the government introduced on 3 April 1879, Bill 117 (42
Vict.l, A Bill to establish a Cpde of Indictable Offences, and the
Procedure thereto™* which was read for the first time on that
date. The Bill was prepared by the Criminal Code Bill

" Commission™" and, according to Cross,>* is identical to the

draft Bill that is found in the Commission’'s report of 12 June
187%9. Bill 117 had 552 clauses. Cross explains the augmentation
of the number of clauses in Bill 117 over the Bill of 1878 as
follows: YA major cause of the increase in the number of clauses
was the inclusion of detailed provisions concerning the use of
force ifd self-defence, defence of property and the prevention of
crime, *™”

O 7 April 1879, the House of Commons ordered that a "Copy of
- Memorandum showing the principal Changes proposed to be made in
the existing law by the Criminal Code {(Indictable Offences) Bill,
as settled by the Criminal Code Commissioners” be published.™
The Bill was read a sscond time on 5 May 1879, Speeches were made
at the first™ and second reading.*® After the second
reading, the Bill was "committed" for 12 May 187%.



On 12 May 1879, the Committee submitted its report. The
Committes) to establish a Code of Indictable Offences,
and the FProcedure thereto** and was ordered by the House of
Commons, to be printed, on 12 May 1I879. Bill 117 remained with
9552 clavses. .

On the 14 June 18792, the House of Commons ordered that "A

‘ Copy of Letter from the Chief Justice of England, dated 12 June
1879, containing Comments and Suggestione in relation to the
Criminal Code {Indictable Offences) Bill"*= bae published. The
letter is from Mr. Justice A.E. Cockburn, the Lord Chief Justice
of England, and is not favourable to the bill of 187%. Stephen
replied to the Lord Chief Justice in a published article.?™ Mr.
Justice Cockburn had been deceived in not being appointed a
Commissioner of the Criminal Code Bill Commission.** 8Sir John
Holker explained the reason why Mr. Jdustice Caockburn had not been
named to the Comminssion:

wrounfortunately, the necessities of the case demanded
that when the Commission was formed ite sittings should
be continuous. The Conmissioners were not to be
interrupted in their labours, and the arrangement and
understanding was that the Commission should =it de die
in diem. It was therefore, seen to be impossible that
the work of the Courts of Justice at Weastminster could
have been properly proceeded with if the head of those
Courts were to be withdrawn altogether during several
manths from the multifarious and important duties which
devolve cpon him in connection therewith. For this
reason, the Lord Chief Justice was not placed upon the
Commission, and for this reason only.*™

The Farliamentary session ended on 135 August 1879 without
Bill 170 being enacted.

' The Criminal Code Bill, .1880

In the next Parliamentary session, the government introduced
on & February 1880, Bill 2 [43 Vict. 2, A Bill to Establish a
Code of Offences for England and Ireland and to prescribe the
Procedure by Indictment for the Punishment of offenders®“ which
was read for the first time on that date withput debate. On 23
Fetwuary 1880, a number of speeches?®” were made before Bill 2
was read a second time. After second reading it was referred to a
‘Belect Committee. There was a change of ministry in April 188¢
and Bill 2 never hecame law. Bill 2 had 499 clauses, "the Bill




being presented in & somewhat neater garb than before"*¥®. Sir
John Holker, the Attorney General, "had submitted to the
Commissioners...the drattes which werw prepared, and he had
abtainad from them their approval of the great bulk of the
alterations that had been made".<** Hansards alsa reports that
Bir Holker had authorized to "state explicitly that the Bill wasz
still in substance their measure, and that they thought that it
might be introduced intc the House as such".=°

It should be noted that during the same session as of Bill 2,
Mr. Wheelhouse, Mr. Sergeant Spinks, and Captain Pim introduced
Bill 47 (43 Vvict.d, A Bill to Establish Crimina) Code.™* This

was not & government’'s bill. It also never became law. This Bill
peemnad to have been introduced o embarrass the government.®=

The EBills on Frocedure (1882-1883)

Cross mentions that "A private’s member Criminal Law
Amendment Bill containing many of the procedural clauses of the
1880 Bill was read in the Commons in 1882"."~ This Bill, is
Bill 43 {43 Vict.l, A Bill tgo Frescribe the Procedure by
Indictment for the Punishment of Offences against the
Criminal Law. ¢ It was introduced in the House of Commons by

Mr. Gorst and Mr. Arthur Balfour and received first reading on 10
February 18682. 1t never became law.

n 1é Febhruary 18835, the Attorney General, Sir Henry James,
introduced in the House of Commons, Bill 8 [446 Vict.l,
A Bill to Regulate Procedure in Criminal Cases™" which contained
the procedural clauses found in the 1880 Bill. It was read a
second time on 12 April 1883 and wa=s subsegquently referred to the
Standing Committee on Law, and Courts of Justice, and Lsgal
Procedures. Colaiaco mentions that the Bill "suffered strong
- opposition and foundered in committee".=s '

Conglusion

It is hdped that these research notes will lead to further
research and help in understanding what is meant by the English
Praft Code. '




1. 55 & U& Vict., . 29 (the Code ceme into effect on 1 July
1893} . : _ '

2. Debates — House of Commons Dominion of Canada, Session 1892,
vol. 1 at col. 137%. Sir Thompson added that the other sources
ware "Stephens’'Digest {sicl of the Criminal Law, the edition of
1887, Burbidge‘'s Digest of the Canadian Criminal Law of 1889, and
the Canadian Statutory Law." '

3. Report of the Roval Commigsion Appointed to Consider The taw
Relating to Ind;ctgnLg Offgngga ﬂit An Appendix Containing A
Praft Code emb : - y 0f the Commissioners, British
Parl;amentary Papnra, 1878~79 [C.2345] XX. 167 (mf B3.148-130); in
the reference, "1878-779" means the session, "L(C.2345]1" the command
paper number, "XX" the volume number, "16%" the page number and
“mf BS.148-150", tha microfiche filing numbers of the
Chadwyck~Healey Ltd., Collection, A readily available copy of this
report is found in the Irish University Prese Series of British
Parliamentary Papers on criminal law, vol. &, Legal '
Administration — Criminal Law, Shannon: Irish University Press,
1971 at p. 369.

4. J.F. STEFHEN, A History of the Criminal Leaw, vol. I, London:
Macmillan, 1883 at p. viy, note 1.

Supra, note 3 at p. 41 of the Command publication.

&. AW, MEWETT and M. MANNING, Cr;m;gglmggu, 2nd ed., Taorantos
Butterworthe, 12853 at p. 5.

7. 1bid.

B. A.Jd. MACLEOD and J.C. MARTINM, "The Revimion of the Criminal
Cade" (1930) Can. Bar. Rev. 3 at p. 4. These authors seem to have
wrongly interpreted STEPHEN, supra, note 4 at p. vii who saids
"Our report was presented too late for the Code to be passed in
1879".

" 9. Leslie STEPHEN, The Life of Sir Japes Fitzjames Stephen,
l.ondons Smith, Elder, 1895 at p. 377 {(Leslie Stephen was Stephen’s

- hrother).

©'10. London: Macmillan, 1877. Stephen wrote four other editions

of this boock: Znd (187%9), 3rd (1883), 4th {1887) and Sth {(18994).
Jd. FORTINM and L. Viau, Traite de droit pénal génédral, Montreal:
Thémis, 1982 at p. 15 mistakenly report that Stephen’s first
edition was in 18&%.

11, STEPHEN, supra, note 4 at p. vi. R. CROSS8, "The Making of
English Criminal Law -~ (&) Sir James Fitz james Stephen”, [1%781
Crim.L.R. 452 at pp. &54~&57 writes:

On Japuary 20, 1877, Stephen wrote to the AttO&yney
Genmral (Sir John Holker) suggesting a2 number of



changes in the criminal law and saying that he thought
his DRigest, to be published bkefore Easter, would form a
useful basis of a criminal code.*”

Cross ‘s note 17 reads: “See the Lord Chancellor s Office file 142,
now. in the Public Record Office".

12. aTEFHEN, ibid.

13. Leslie STEPHEN, supra, note 2 at p. 380. On this point

CROS8, id. at p. 6%7, writes:
Ag & result of the ensuing communications between
Holker, the Lord Chancellor and himeself, Stephen was
directed to prepare a code of the substantive and
adjective criminal law incorporating the changes he
considered appropriate. The original idea had been to
have three Bills, the first to contain the amendments
and be brought before Parliament in advance of the
others. The decision to proceed by means of & single
Bill may have been the undoing of the entire proiect.

For a more detailed account of the events, see D.H. BROWN,
The Genesis of the Canadian Criminal Code of 1892, Toronto: The
fOsgoode Society (distributed by the University of Toronto Fress),
1989 at pp. 27-29 and p. 31. BROWN explains at p. 29 that:

In accordance with past practice, and with the actual
organization of the draft code of 1878, the third bill
[besides the bill on a Penal Code and a bill on & Code
of Criminal Procedurel, the third bill was undoubtedly
toc be a statute law revision act to repeal the
enactments made redundant by the Code.

14. BROWN, id, at p. 29.

153. Id. at p. 31.
14. 1Id.. See also M.L. FRIEDLAND, "R.8. Wright’'s Model Fenal
Coder A Forgotten Chapter In The History OFf The Criminal Law"
{1981} 1 Oxford Journal of Legal Studies 307 at pp. 319321 and

of A Victorian Rationalist, Cambridge: Cambridge University Freaé,
1988 at p. 81. '

17. BROWN, supra, note 13 at p. 31.

18. British Parliamentary Fapers, 1878 (178) I11.5 (mf 84.8-1Q),
The short title of the {(proposed) Act as stated in clause 1| of the
Bill is "the Criminal Code (Iindictable Offences), 1878".

1?2. For an analysis of the contents of Bill 178, see B.L. MOSLEY,
"The New Criminal Code", (1878-79) 4 The Law Magazine and Review,
4th ser. at pp. 3158 and the articles puhlished in the The Law




Time: The Journal and Record of the Law and The Lawyers (London):
(May-Octaber 1878), vol. &5, at pp. 80, 116, 136, 155, 182, 209,
228 and 348. Credit must bhe given to L. RADZINOWICZ and R. HOOD,

articles. However, the authors are mistaken in mentioning that
the The Law Times published 14 articles under the title "The New
Criminal Code". Only seven such articles were published.

2Q, gggggrd‘ﬁmﬁgrligmentary eréteg, srd ser., 41 Vict., 1878,
val., 239, cols. 1936-195%, 14 May 1878,

21. A.H. MANCHESTER, "Simplifying the Sources of the Law: An
Essay in Law Reform", (1973) 2 Anglo—-&merican Law Review 527 at P.
S32. &Hir John Holker in Hansard s Farliamentary Debates, 3rd ‘
ser., 41 Vict., 1879, vol. 245, caols. 310-311, 3 April 1879
reported that:

-« -both hon. Members in this Houwee and numbers of other
persans living in the country who were conversant with
the subject, and thoroughly able to form a just opinion
upan it, appreciated the effaorts that had been made by
the framers of the Bill, and, in fact, received the
measure with high approvali and not only was it
received with approval by the House and country
generally, but the Press took up the subject, and 1
balieve I am stating accurately what occurred when I
say that it was unanimous in approving the
determination which the Government had exhibited, of
codifying, an of codifying effectually, an important
branch of the law.

22. "Memorandum showing the Alterations proposed to be made in
the existing Law by the Criminal Code (Indictable Offences) Bill,
if Amended, as proposed by the Attorney General”, British
Farliamentary Papers, 1878 (27&8) LXIII.15% (mf 84,493,

3. Hansard’'s Parliamentary nggg;gg, supra, hote 21, col. 311,

24. id. at cols. 311-312. See also BROWN, supra, note 13 at p.

35 who gives a very good account of the events that lead to the
creation of the Commission.

25. The Times, Wednesday, July 10, 1878, p. 9, col. E.
24. Supra, note 3.
27. J&.F., BTEPHENM, "The Criminal Code (187%9)", The Ninetesnth

Century — A Monthly Review, vol. VII, January~June 1880 (London:
Kegan Faul) 136 at pp. 137-138.

28. STEPHEN, su y Note 4 at p. vi.
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29. ibigd,..

J0. ETEPHEN, supra, note 27 at‘p. 138,

3i. CROSS, supra, note 11 at p. &%57.

32; lLeslie STEPHEN, supra, note 9 at p. 380.

33, Ibids '

34. British Parliamentary Fapers, 1878-72 (117) 11.173 {(mf.
85.10~13%}. The short title of the (proposed) Act as stated in

clsuse } of the Bill is "the Criminal Code -{Indictable Dffences?,
179",

35. Hansard's Parliamen ebates, supra, note 21 at cols.
Ii13-314, See also CROSS, supra, note 11 at p. &57.

{
36, CROBS, supra, note 17 at p. 657. This is not entirely
correct, see the example discussed at p. 660 of his article.

37. lds at p. 859. These detailed provisions seem to have been
drafted by Lord Blackburn, see H.E. TASCHEREAW in

With Commentaries, Annotations, Precedents of Indictments, %, %,
{(Taronto: Carswell, 1823) at p. v.

38. BPBritish Farliamentary Papers, 1878-7%9 (140) LIX. 225
(mf.85.455).

3?. Hanmard's Parliamentary Debates, supra, note 21, cols.
X10-347. Foar a summary of the debates, see BROWN, supra. nate 13
at pp. 34-%5,

40. Hansard's Parliamentary Debates, 41 Vict., 1879, vol. 245,
cols. 17%0~1772 (5 May 1879). Far a summary of the debates, see
BROWN, supra, note 13 at p. 35.

41, British Parliamentary Fapetrs, 1878-79 (170} I1. 427 (mf
8%.13-1%5). The short title of the (proposed) Act as stated in
clauwse 1 of the Bill is "the Criminal Code (Indictable Offences),
187", '

42. British Parliament Papers, 1878-7%9 (232) LIX. 233 (mf
85.453).

43. BTEPHEN, supra, note 27, pp. 136—160.
44. See SMITH, supra, note at p. 79 and p. 268, note A45.

45. Hangard, supra, note 21, col. 313.

45. British Parliamentary Papers, 1880 (2) II.1 (mf 86.7-9). The
short title of the (proposed) Act asm stated in clause 1 of the
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Bill is "the Criminal Code, 1880“.

47- . 1E1- 1 * iy & & SMHIWL W " 4 K] Sl"d BB . [l 43 Vi :t.c y IEBOQ
- VMol. 2850, cals. 1238-~1247. See BRONN, supra, note 13X at p. 3& for
an outline of ths debatwma. _

48. Hanhsard, id., col. 1241 (8ir John Holker, thn.ﬂttnrnny
Gener-al). CROSS, supra, note 11 at p. 657 refers to "verbal
amendments" . -

49. Hansard, ibid.

%0.. Ibid.

51. British Parliamentry Papers, 1880 (47) II. 223 (mf 84.9-12),
The short title of the (proposed) Act as stated in section 1 of
thae Bill is "the Code of Criminal Law and Frocedure”.

S2. BROWN, supra, note 13 at pp; 120~121.
53. CROSS, supra, nutp 12 at p. &s7.

54, British Parliamentary Papers, 1882 (43) 11.81 (mf 88.8~%) .
The short title of the (proposed) Act as found in clause 1 is “the
Criminal Procedure, Act."

55. British Parliamantary Papers, 1883 (8) II.247% (mf 89.11-12).
The short title of the {(proposed) Act as found in clause 1! is "the
Criminal Codwe (Procedure Act, 1883%)". :

S&. J.A. COLAIACDO, James Fitzjames Stephen and the Crisis of
Victorian Thought, Hong Kong: Macmillan, 1783 at p. 2045,

CORNISH, W.R., HART, J., MANCHESTER, A.H. and STEVENSON, J., Crime
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Fress, 1%78.

CROB8y R. 4, "Tha Reports of the Criminal Law Commi ssioners
{1833~1849) and tha Abortive Bills of 183X, pp. 5-20, in P.R.

Blazsbrook, esd., Reshaping the Criminal Law, Londom Stnv-nsu
1978.

RADZINOWICZ, L.,

Society Ln:turn},'Lunﬂnns“nuarit:h, 1957,



