RELEASED UNDER THE AIA — UNCLASSIFIED INFORMATION

DIVULGUE EN VERTU DE LA LAI — RENSEIGNEMENTS NON CLASSIFIES

PR T B U1

Rt o - gt g o, - Ky

!, g
“a

a der e

M-m*k.m
A
r
i
H
L
Uetin b
r
L. F

Py e b i aa,

-|--.|.,.r‘”
: L
]
h oy
' *-
Sl IELY L)

B’

. meiedi

o * :_II' Lo
o ANy FELT S
Lt TR S

N ol W .

Ly o

D LT R

* -—
S, L b o —-—— g 1 P

-n 4 p -

i
-l
k
r
I*I
."i
4:

e ol
h.'"w.:.;-;l.
#
i
L]
phe
o

il
ay
N
b |
.“’J"‘ L
I
-

- T [

Student Desk Book

Version: 2.2 (September 2012)

b g L el ke

Pl — AT rarr A

:*I' ..E.:..:J.. LR

SRR A

PR e L oy

Tl da

S o

A-2012-01401 - 1




RELEASED UNDER THE AIA — UNCLASSIFIED INFORMATION

BDTVULGUE EN VERTU DE LA LAI - RENSEIGNEMENTS NON CLASSIFIES

PART 1
Presiding Officer Certification Training
End-of-Course Training Evaluation
] Instructor: Serial Number:
- Name (optional): Course Date:

Please rate the following statements using the following scale:

B 1 Strongly Disagree
2 Disagree

3 Neutral

4 Agree

5 Strongly Agree

- 1. PROGRAM CONTENT

' A. | The training was well organized. 1 2 3 4 5
|
B. | The training objéctives were clear to me. '1 2 3 4 5
C. I The classroorhrtraining received was beneficialin |1 2 3 4 5
understanding of the training objectives.

2. TRAINING MATERIAL

,;-—~ A. | The pre-study pagkage was adequate in length. 1 2 3 4 5

B. | The pre—stuay package was easy to follow. 1 2 3 4 5

—

'C. | The pre-study package prepared you forthecourse. |1 2 3 4 5

- A-2012-01401 - 2
Evaluation - 1




[D. | The visual aids were of good quality. ) 1 2 3 4 5 |
’ |
E. | Training aids, audio-visuals, and handouts were 1 2 3 4 5
' current, accurate, and relevant.
3. INSTRUCTOR
| A. | The instructor was knowledgeable about the course 1 2 3 4 5]
material. |
B. | The instructor communicated the training |1 2 3 4 5
[ information well.
' C. | The instructor demonstrated enthusiasm for'training 1 2 3 4 5

and for the subject being taught.

2 - Evaluation
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PART 2

Presiding Officer Certification Training
End-of-Course Training Evaluation

Instructor: Serial Number:
Name (optional): . Course Date:

Please rate the following statements using the following scale:

1 Strongly Disagree
2 Disagree

» 3 Neutral

4 Agree
5 Strongly Agree

1. TRAINING METHODS

' A. | The lectures were Well'organized and provided | 1 2 3 4 5
iInformative discussion of training topics. |
B. | Classroom discussion was encouraged. 1 2 3 4 5
C. | Classroom discussions were useful for clarifying '1 2 3 4 5
ideas. |
' D. | Scenarios were effective in supporting classroom 1 2 3 4 5
discussion.

E. | Scenarios given during the lectures were relevantto [1 2 3 4 5
learning objectives.

F. | There were an adequate number of practical 1 2 3 4 5
applications. |
G. | Practical applications were useful for clarifying 1 2 3 4 5 |
ideas.
H. | Guided discussion helped reinforce learning |1 2 3 4 5
| objectives.
|
. | Pre-study package and course examswere |1 2 3 4 5 |

relevant to the training.

i, .

- A-2012-01401 - 4
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J. | Exams helped reinforce the training material. 1 2 3 4 5
A I . _ - ]
K. | Your questions were answered satisfactorily. | 1T 2 3 4 5
| L. | Overall, you found the course to be very beneficial. |1 2 3 4 5‘l

4 - Evaluation . A2019.01401 . &5
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PART 3
Presiding Officer Certification Training
End-of-Course Training Evaluation
Instructor: Serial Number:
Name (optional): Course Date:

1. Did the pre-study package effectively prepare you for the course?

2. Did the material in the pre-study package support the related classroom
Instruction?

3. Was enough time allotted for guided discussion?

4. Did scenarios and guided discussions help reinforce the learning objectives?

- A-2012-01401 -6
Evaluation - 5
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l-...'--:'il

5. Overall, was the course beneficial and as a result of attending are you better
prepared to perform your present duties as a Presiding Officer?

Additional Remarks:

6 - Evaluation A-2012-01401 - 7=
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PRESIDING OFFICER CERTIFICATION TRAINING

TIMETABLE v. 2.2

—p— ——

0800-0810 | Course Administration and Introduction 10 min
| 4
0810-0900 | The Military Justice System and Change Lecture/Guided | 50 min
Discussion
0910-1000 | Making Decisions Fairly Lecture/Guided | 50 min
Discussion
—
1000-1010 Coffee
' 1010-1100 | Principles of Legal Decision Making Lecture/Guided | 50 min
Discussion
1110-1200 | Investigations Lecture 50 min
-
1200-1300 Lunch |
1300-1350 | Laying and Referral of Charges Lecture 50 min
1400-1450 | Sources of Jurisdiction Lecture/Guided 50 min
| Discussion
1450-1510 | Coffee
|
1510-1600 | Bias Lecture/Guided | 50 min
Discussion
1 1610-1634 | Pre-trial Custody Lecture 25 min
1635-1700 | Pre-trial Procedures Lecture 25 min

15 Dec 2010 (CFMLC)A-2012-01401 - 8
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R TMETHOD =
0800-0850 | Conduct of a Summary Trnal |_ecture/Guided | 50 min |
' Discussion
l | B N N
0900-0950 | Receiving Evidence Lecture/Guided | 50 min
Discussion | 1
: — - — | .
0950-1010 | , Coffee
B ' — - —
1010-1040 | Summary Trial Video, Parts 1 and 2 Guided 30 min
Discussion
1050-1140 | Arriving at Findings Lecture/Guided 50 min
Discussion
1150-1200 | Summary Trial Video, Part 3 Guided 10 min
| Discussion
1200-1300 | - Lunch
1310-1400 | Sentencing Lecture/Guided | 50 min
Discussion
!
1410-1420 | Summary Trial Video, Part 4 Guided 10 min
| Discussion
i
1430-1520 | Review of Findings and Sentence Lecture/Guided | 50 min
Discussion |
1520-1540 Coffee
1540-1610 | Questions and Review 30 min
1610-1700 | Test 50 min

15 Dec 2010 (CEMLC)

A-2012-01401 - 9
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The Military Justice System and Change
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The Military Justice System
and Change

Presiding Officer Certification Training Lesson One

vy CANADIAN FORCES MILITARY LAW CENTRE
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Framework of the Canadian Military Justice
System

Purpose of the Military Justice System
Historical trends for use of ST system
Role of the Chain of Command

Forces Driving Change in the Military Justice
System

Recent Changes
Rationale For Certification Training
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Framework of the Canadian
~_Military Justice System

i » Two-tier system of “service tribunals”
— Courts martial

- Summary Trials

entities

- Recognized by Supreme Count of Canada
— Jurisdictions sometimes overlap

| R

———
e e e
e e
* Military and Civilian Justice Systems are distinct T ——— e —
e e e
————— e
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The Military Justice System and Change

RELEASED UNDER THE AIA — UNCLASSIFIED INFORMATION

. Bill C-25: Summary Trial Reform

- 1999

« Regulatory updates
— 2008

. Bill C-80: Court Martial Reform
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Summary Trial Historical Trends:

£ Post1999
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O Number of
Summary Tnals
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Increased confidence post 1999 e e e

« MJreform

» POCT training

« Review Process

- Growing perception of fairmess and
confidence in the system

A-2012-01401 -12

DIVULGUE EN VERTU DE LA LAI - RENSEIGNEMENTS NON CLASSIFIES

|




RELEASED UNDER THE AIA — UNCLASSIFIED INFORMATION

DIVULGUE EN VERTU DE LA LAI — RENSEIGNEMENTS NON CLASSIFIES

Role of the Chain of Command

Somalia Inquiry Report (June 1997)

Criticized the wide discretion of COs

Recognized need for involvement of chain of
command in the military justice system

Recommended the introduction of checks on
the discretion of COs

Soyh U ANATHAN PO RS RILITARY LA DENTRE
iy ' = -1y e [FTL R R L] Lom - R IR T L L T Y LT L mt LI LT LAY
S CENTRE SE DG MELITARE S0 S0 rmn poaninisENNES

Role of the Chain of Command

~ Dickson Report (March 1997)

» Strong chain of command is essential to
efficient and disciplined military

* Recognized that COs are at the heart of the
discipline system

» Recommended checks and balances to
preserve integrity of system

i+ LI LW B TR . . i
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Forces Driving Change in the
Military Justice System

* Canadian Charter of Rights and Freedoms

Mandatory 5 Year Review of NDA

decisions

Legislative changes in response to judicial . -
————
Miiitary Justice Surveys

——— e

Aoy UARATNAM S URCES WEFTaf v Loy CENTRE TR
SEOCENTRE DE DROMT BULITANE Da s FUNDEY CARASENZES
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The Military Justice System and Change

s il

» Bill C-25: Summary Trial Reform

- 1999

» Regulatory updates

— 2008

+ Bill C-60: Court Martial Reform

— 2008

Summary Trial Historical Trends:

Post-1999
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“ncreased confidence post 1999

Historical Tends — Post 1999

MJ reform
POCT training

Review Process
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Growing perception of fairness and

confidence in the system
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The Military Justice System and Change

% Legal Protection of Presiding
(&) Officers

i Xy }
- TRl -

i
"No action or other proceeding lies against any
officer or NCM in respect of anything done or
omitted by the officer or NCM in the execution of
his duty under the Code of Service Discipline,
unless the officer or NCM acted, or omitted to
act, maliciously and without reasonable and
probable cause.”

NDA, s. 270

Adyy CANADHAN FORCES MILITARY LAW SENTRE
S CENTRE BE DRCIT MILITAIRE DES SORCES € ANAGENNES

» Dickson Report concluded that the
usefulness and fairness of summary triais
depends on presiding officers being:

— Properly trained

— Thoroughly familiar with the relevant
procedures and rights of the accused

F J}". eaNAENIALE FORICRD LULIT AR LAV JENTRE
L"'q:““ LERRE D LT ML A U8 SOMCES COlADIENNES

Recommendation #23 of the
_ Dickso eport

"We recommend that increased training and
education be introduced for all commanding
officers and delegated officers to ensure that
they are knowiedgeable about their roles in the

military justice system and competent to
perform them ...”

AN CANADAN SOROES MILITASY LAW SENTRE
7 DENTRE GE DRINT AEGTARE DES SURDES CANADIENMES

A-20%2-01401 -15
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The Military Justice System and Change =

Ty

Recommendation #23 of the
_Dickson Report -

.
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“... But for exceptional circumstances, those
officers should not be permitted to preside at
summary trial unless certified to do so by the
Judge Advocate General.”

~Conclusion

S /

“A legal system must command the support of
the members of society, for without general
social acceptance it simply cannot function...”

Gerald L. Gall, The Canadian Legal System
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Making Decisions Fairly

™,
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Making Decisions Fairly

Presiding Officer Certification Training Lesson Two

sy CANADIAN FORCES MILITARY LAW CENTRE
LV CENTRE DE DROIT MILITAIRE DES FORCES CANADIENKES

Canacit

Main Teaching Points

Perception of Fairness

Purpose of Summary Trials

Duty of Fairness

Scope of the Doctrine of Fairness
Rationale for the Doctrine of Fairness
Fairness and Summary Trial Procedure
Discretion

Exercising Discretion Fairly

Scenarios

CHIGED MILETARY LW CENTRE

’ 1T T ARFLEY L . dmacs ian . o I ' St e b wm
sl D¥n GG RHLITAN S LR SNl ES ANADIERNMNES

Perception of Fairness

“Justice should not only be done, but should

manifestly and undoubtedly be seen to be
done.”

A Legal Maxim

Aadgy CARALAM SO R MALITAR Y Law CENTIRE

""¢‘"" CENTRE Ue D00 BILHANNE DC8 FORDES CANADIENNES

A-2012-01401 - 17
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Making Decisions Fairly

- Perception of Fairness

= -t e —_—r )
&
: ] :.
1"‘ - ’
- -
i -

Result must be fair and just

Process by which that result was reached
must also be fair and just

The result of a summary trial and the way it
was conducted must be perceived to be fair

agem U ANADRSN FORC DR RBLITAR Y LAY SENTRE
SR TIRE DM DRONT MILITANWE DEL STORUES (ataismiES

Purpose of Summary Trials

. .=
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« To provide prompt and fair justice in respect
of minor service offences

* To contribute to the maintenance of military
discipline

(QR&O 108.02)

o= CBRTRE D SR RULI TSI U S s T RS AN ADIEMNMER

K. ra - & 1Ty LI bl . i = o+ m L - L B NI
-""%*. CdEn AT T iy BAILIT SR DAY L LMY

Duty of Fairness

»/

Officer presiding at a summary trial has a duty

» To make decisions fairly

* To conduct the summary trial in a fair
manner

8 | A-2012-01401 - 1




Scope of the Doctrine of
Pocdural Fairness

Procedural fairness relates to the process or
procedure by which a decision is made, rather
than the decision itself

Aok CANALESN SORCESR RILITARY LAW DENTRE
SIS CENTRE DE DT MILITARCE DES SO0RS Caninininng s

Minimum Requirements of
_ P_Doctrine_of Fa_irness

» Accused must be:
— Informed of the case to meet
~ Given an opportunity to respond

» What is fair in any given situation depends
on the circumstances

* Accused is given the opportunity to defend
the case or assert a claim

* Presiding Officer is better able to make a
rational and informed decision

* Accused is more willing to accept an
adverse decision if process is fair

A UARNADAN FURCES BILETAR Y LAW CEMTRE
L CEIN R DB DNNT eRUTAIRE DES FURDER CANALE NS
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Making Decisions Fairly
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T

Making Decisions Fairly

Rationale for the Doctrine of
~_Fairness

+ Right to be heard does not mean:

— Right to have one’s views accepted

— Right to be granted the decision sought

. Faimess requires that the accused have the
opportunity to be heard and any
representations be considered

T g l-ll- ;:'. }-..“p-‘;.f !',__."‘."‘-". :‘:EH?FE
ITAME DR S LECER CANALPENIES

+ Procedure in Ch. 108 of QR&O is intended
to make the summary trial process “fair”

« Examples:;

— Right of an accused to an assisting officer

Summary Trial Procedure

L o L TR W LR T e rs — s meehdee A

The accused has the:

Right to information on the case to be met
Right to consult legal counsel before court martial

election

Right to be present at the tnal

Right to a reasonable adjournment to prepare a
defence

10 A-2012-01401 - 20~
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Making Decisions Fairly

f_uary Trial roer
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Right to question withesses

Right to make representations

Requirement that witnesses testify under oath

Right to have finding or punishment reviewed

Aar DARMADAN FORCES LLITAR Y LAw CENTHE
S CERTRE OF DRI 2EUTAIRE DS S0H0EE CANADRENNES

Discretion
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* Many legal decisions require the Presiding
Officer to "exercise discretion”

« “Discretion” means the freedom to choose
between two or more courses of action

* Discretion must be exercised fairly

e aiAlY FORCER BT ARY LAYY {BHTRE

,- 11'.?'
'_?}I'_' GRIFEE O GGt BRUITAE LES SO0 ES GANAMHENHRS

Guidelines for Exercising
Discretion Fairly

* Keep an open mind; do not pre-judge the
matter to be decided

» Ensure that the accused has sufficient

information to be able to make informed et s

representations

syt UAHAIMAN SUERCES RULITAR Y LAY CENTRE
S CENTRE GE DT AIUTAIRE DES FORDES CANADIENNES
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Making Decisions Fairly =

Guidelines for Exercising
_Discretion Fairly

— el

. Allow the accused to make representations
on what decision should be made

« Consider the evidence, representations of
the accused, the applicable provisions of the
NDA and QR&O, and then make a decision

Guidelines for Exercising
__Discretion Fairly

e ke e e ]

» Keep in mind the purpose of the
summary trial (108.02)

« Consult your unit legal advisor if
necessary

« Communicate your decision

Scenario #1

» Cpl Smith appears before the unit's CO for
the second time for summary trial

« The CO asks Cpl Smith if there is a need for
more time to prepare the case

‘,'._i.': 5
T 4
¥
B

12 A-2012-01401 - 22~
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Making Decisions Fairly

Scenario #1
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Cpl Smith says "yes” and asks for an
adjournment

This is the second time that Cpl Smith has
asked for an adjournment prior to the
commencement of the summary trial

st CANALIAN FOCEDS MILITARY Law CENTRE
o CENERE S DROGIT BALITAIRPE DER =ORCED CANADIENKNES

Scenario #1

« The CO is angry and thinks that Cpl Smith is
delaying

The CO’s view is based on a report made
through the chain of command (i.e., Cpl Smith
IS overheard saying, “I am going to keep
asking for an adjournment until the one year
limitation period expires”)

! J)’~ RaANSDIAN FORGES BELITAR LAV CENTRE

~:".|:~ CERNTRE D8 DioGt! BETANRE SRS SOROES DA ADENMER

Scenario #1

'l'l'_i* - P_H-J-'y
- q‘l".
i

Without hearing any representations from
Cpl Smith or the assisting officer, the CO
decides that there will be no adjournment
and that the summary trial will proceed
immediately
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A CANAIRAN FUARCES MILITARY LAW CENTRE
S CERTRE SDE {937 AILITAIGE DE S BORCED CANALBENINES
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Making Decisions Fairly

¥

I T
.

Scenario #1

Discuss whether the CO made this decision
fairly

 What should the CO have done?

Ay CANATHAN FORCES BALITARY LAW CENTRE
<& CENTRE DE ORI MILITARE DES SORUES {ANATEMES

Scenario #2

« WO Jones has been charged with an
offence

» The charge has been referred to a Superior
Commander for summary trial

Ayt CANADIAN FORTED RULHTAR LAY CENIRE
e CESTRE D ST BULHAGRE Le & ~R0ES UraiEN iy
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Scenario #2

* The Superior Commander receives a memo | )
from WO Jones's assisting officer requesting u..g
the public be excluded from WO Jones's
summary trial —

* No reasons are provided in support of the {“ j
request

i,

E*d-m-ﬂ‘
- .\_= -'.; -
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Making Decisions Fairly

Scenario #2

* The Superior Commander is of the personal
view that summary trials should be open to
the public to ensure that members of the CF
and public can see that justice is done

* What steps should the Superior Commander
take to ensure that the decision is fair?

llli CARALHAN FORCES MILITARY LAW CENTRE
= CETRE DE DROI MUITARE DES ¥ ORCES CAUALEENNES

? SRMAINARN FORVES BELITARY 1AW CENTRE
v | e
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Principles of Legal Decision Making
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Principles of Legal

Decision Making

syt CANADIAN FORCES 3MILITARY LAW CENTRE . i .
J— CENTRE DF DROIT MILITARE DES FORECES CAMADIENINES s

Canuedi

Main Teaching Points

» Basic Principles
« Suggested Approach P

« Scenarios

Basic Principles

Steps in Making a Legal Decision

» Determine the law

» |dentify the legal issue ———————— e ————

)

s

+ Apply the law to a set of facts

» Make a decision

£
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Principles of Legal Decision Making

‘Basic Principles
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Where a decision may have an adverse effect on
the accused, the doctrine of fairness requires that
the accused be given the opportunity to make
representations

Ay CANADIAN FORCES MILITARY LAW CENTRE
o CESTRE BE DROIT MILITAIRE D88 FCRCES CANAHENNES

Suggested Approach

+ State the legal “issue” (i.e., question) that
must be decided

* Determine the applicable law

» State the relevant facts

Sy SANADIAR FORUGES MILITARYT LAY CENTRE
SES CENTRE DE SRGIT MILITAIRE DES FORCES CAHADIENNES

-

* Apply the law to the facts

» Make a decision

AAR CANADEAN FORCES MILITARY LAW CENTRE
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Principles of Legal Decision Making - g

Statement of the Issue

When a legal decision must be made, the
matter is often expressed as an “issue” or
question to be decided

The answer to the question is usually "yes”
or 'no’, but not always

At UANADGAN SURCED MALITAIRY LAWY CENTRE
CENTRE DR OrE LIUTARE Dfsh SO0 RS L aMAleEsNE S

Statement of the Issue _

» Example: Should the accused be permitted
representation by a lawyer?

* “Yes” or “no” answer is required

AT pHERE e LA AT ROLIT A e SR e S R I N

?’ CARSDIAT FOVES LI ARY Loy (ENTRE

Statement of the Issue_

Example: How long of an adjournment
should the accused be granted to prepare a
defence?

* In this case, the presiding officer must
determine:

— Whether or not to grant the adjournment
— The length of time that will be provided

Lgh O OANAIAN FoAT L B TARY LAW DENTIS
! e L L] r T A A M R O o T o L L T L T | N R L
Wl CENTHE SE S AULITARE S BCHUOER T ANADES PINES

A-2012-01401 -

18




RELEASED UNDER THE AIA — UNCLASSIFIED INFORMATION

DIVULGUE EN VERTU DE LA LAI — RENSEIGNEMENTS NON CLASSIFIES

PrinCipIes of Legal Decision Making
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Determination of the Law _

» Applicable law is determined by referring to
the NDA and QR&O

» Consult your unit legal advisor for assistance
when necessary

St CANALEAN FORCES WITARY LAW CENTRE
Sl CENTAE OF DI T MILEEAIRE DES SORCES CANADRENNES

Determination of the Law
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+ Example: Law applicable to a request for an
adjournment to prepare a defence:

- QR&O 108.20 (3) (a) [i.e., Presiding
Officer must grant a reasonable
adjournment to allow the accused to
prepare a case]

| ? VANSUDIAN FORGES LT A LAY CBENTRE
LEEY P He

e TR DM L ML AR RS SO ES ATADLNMES

Statement of the Relevant Facts

* Applicable law will often suggest what the
relevant facts are

e e —————— e ——
B T T ———
e
* In some circumstances, the applicable law
e T —
B e ——

— Presiding Officer must determine what the
relevant facts are

A UANALNAN SOECE R RELITARY LW CENTRE
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L
. u.
4 r-
- ,
o
A 1
aa .
a7
. ah
LI .
a1 .
= A
- [ )

Example: A Custody Review Officer (CRO)
must determine whether there are
‘reasonable grounds” to retain a person in
custody

CRO must consider all of the circumstances
and in particular those listed in section 158
(1) of the NDA: |

. CENTRE OB DROVF RHUITAIFE DEL S SRUES UAHAHENNES

i: [ ANADHAN FUATCE S LAULITARY Liw TENTIE

Statement of the Relevant Facts

- Seriousness of the offence

— Need to establish identity of the accused

~ Need to secure or preserve evidence

i CAMADIAIL FOIMES MILITARY LAW C BN TRAE
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Statement of the Relevant Facts

— Need to prevent the continuation or
repetition of the offence

— Need to prevent the commission of
another offence —m—m - -e--s- -e--em—m—e—e—

— Necessity to ensure the safety of the
accused or any other person

W DENTRE CE DRI RHLITAIRE DES BORDES { ANAHENNES

.ﬂ?"‘- CAkALAAN FORCES bLITARY LAwW SENTRE

' A-2012-01401 - 30.
< _ . i




BREL EASED UNDER THE AIA — UNCLASSIFIED INFORMATION

DIVULGUE EN VERTU DE LA LAI — RENSEIGNEMENTS NON CLASSIFIES

Principles of Legal Decision Making

Statement of the Relevant Facts

Example: Under QR&O 108.20 (3) (a), a
Presiding Officer must grant a “reasonable”
adjournment to permit an accused to
prepare a defence

QR&O do not list relevant facts or factors to
~make this decision, and the Presiding Officer
must decide what facts are relevant

{@
A e _ 3 S
vy CANADNAM FOMOES ISILITARY LAWY CENTRE eTE
b= CERTRE SE D03OIT ABLITAEIE DES S000ES & ANADLIE MNEYS '

/Application of the Law to the Facts

* Most difficult aspect of legal decision making

* Important to consider both sides of the

argument i ——————— e ERE
+ If the accused representations are not

accepted, it is important to explain why

r -
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* State your decision ciearly and unequivocally

 Give reasons for your decision
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Principles of Legal Decision Making

Making a Decision

If the accused understands the rationale for the
decision, it is more likely to be accepted as fair

even though it is not the decision desired by the
Accused.

‘gt UARALESN FOCEZT RULITTARY LAwW CENTRE

ERTRE DR ORON ML ARE DES SORCED CANADIENNE S

Cases Not Provided For in QR&O

Follow the course that seems best calculated to
do justice (QR&O 101.07)

Whether a charge should proceed (QR&O
107.09)

Whether there is jurisdiction over the offence
or the accused (QR&O 108.07-108.10)

Whether to grant a change of assisting
officer (QR&O 108.14)

d AL UANADAN SUACES RMLITARY LAw TENTRE
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Principles of Legal Decision Making

Potential Legal Decisions

s

» Whether to allow an accused to be
represented by a lawyer (QR&O 108.14
Notes (B) and (C))

» Whether an accused has been provided

with all of the information required by
QR&O 108.15

_ﬂfx CANADEAN SORCES MILITAR Y LA CENTIRE

S CENTRE DB DROIT MILITABRE DES #ORCES CANADIENNES

 Potential Legal Decisions
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« Whether the Presiding Officer is

precluded from trying the accused
(QR&O 108.16)

» Many other examples

e o CARTADIAN FORGED MILIT S50 LAW CENTRE
e GENTRE DE DRGHT MILITAIRE DES FORGES CARIADIENMES

_Scenario #1

————

Presiding Officer receives a memo from the

accused requesting permission to be

represented by a civilian lawyer at the -
———
—————e

summary trial

Presiding Officer does not answer

Can the Presiding Officer simply refuse to
deal with the request?

;,f,, CANADIEN FORCES JILITARY LAW CENTRE
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Principles of Legal Decision Making

Scenario #2

+ Accused has been charged with conduct to
the prejudice of good order and discipline
(failure to shine shoes) T

» Charge has been referred to a Delegated
Officer for summary trial

-
L]

iy UANALRAN 208 CE 3 RILE ARY LAV SENTRE
e UENTRE Db DROIT MUITARE DR SO RCES UANACDNENMES

Scenario #2

» Delegated Officer receives a request from
the accused for permission to be
represented by a civilian lawyer

* Use the suggested approach to make the
decision

Nikga  OANSLDEAN FORES MILSTARY LAY CEN VR
=D LENTRE D DT MILTARE Uk S FOREES £ AN ALIENMES

* Accused appears before the Presiding .
Officer for summary trial on a minor charge - "'

* When asked if more time is required to
prepare a case, the accused replies that
another week is required

TENTRE GE DA RILITARE I3 SORDES DANAUEETNNES
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Scenario #3

This is the third time that the accused has
requested an adjournment (two prior
adjournments of one week each were
granted)

Should the accused be granted the
adjournment?

Ay CARAGHAN FURCES MLITAR Y LAW CENTRE
e UENTIRE GE DIROHT fAILITAEE Ol A0S UAdalRENIES

Scenario #3
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Would it matter that the two prior adjournments
were granted because the accused had not

been given the information specified in QR&O
108.157

Sober CAMADIAN FORCES LULITAIYY LAV DENTRE
= GENTIRE DE BHRGIT MHEITARE DES vONES A IANENMNES
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Scenario#d

* The accused (Pte) is charged with a serious
assault on a superior

Particulars: When told that his rifle was not
clean enough, the accused butt-stroked his
section commander and knocked the section
commander unconscious

Loy CRMEADEAN FORCER MILITAR Y 1w ORNTRE
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Principles of Legal Decision Making
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‘Scenario #4
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* The charge is referred to the CO

* Is the CO precluded from trying the accused
because the CO’s powers of punishment are
inadequate?
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Scenario #5

——_——"—

* You are a Custody Review Officer for your —
unit

* A member of your unit has been arrested
and charged with fraud
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Scenario #5_

* Particulars: The accused is alleged to have
misappropriated $120,000. in DND funds

* Accused’s Conduct Sheet. Convictions for
absence without leave and failing to appear
before a service tribunal

&
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Principles of Legal Decision Making

Scenario #5

Accused has dual citizenship - Canadian
citizenship and citizenship with another
country with which Canada has no
extradition treaty

MP find a plane ticket to the third country

when they search the accused’s quarters e e ———

ﬂi‘u CARALNAN FOERCES MILITARY LAW SENIRE

ST CRENTRE D DT MLITAPE Odh SO RS O ARADIENNES

Scenario

* Accused says the plane ticket is for an
annual trip to the third country to visit family -
* The accused has made the same trip every '
year for the past 5 years -
"x* CANADIAY é‘-‘f;@'ﬁ:é:‘: RULETAIYY LW (BN s
ST GREETRE U DA RELITANE Lo S0l DAt i i e
‘Scenario #5
———————
* The missing funds are not recovered at the
time of the arrest
» The MP decide to retain the accused in e —
custody
———
E E  ————
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Principles of Legal Decision Making

‘Scenario #5

Are there reasonable grounds to retain the
accused in custody?

If so, what are they?

Follow the suggested approach in making
your decision

iﬂ UANALHAN FIRURS LHLTTARY Loaw ENTRE
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Investigations

Pres:dmg Oﬁ‘:cer Cert:f cation Traming Lesson Four

ks CANADIAN FORCES MILITARY LAW CENTRE
S CENTRE DF DROIT MILITAIRE DES FORCES CANADIENNES

Canaclii

Main Teaching Points

« Need to Investigate

» General Types of Investigations

« Administrative Investigations

iy ALHAN ""!h JEB LHLITARY LT‘ CERTRE
. " LHLPUTRE D i35¥ LELITAIRE D6 #TWIGES Crdetinimes

» Dusciplinary Investigations

» Relationship Between Administrative
and Disciplinary Investigations
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Need For Investigations

« To comply with reguiations and orders

» To determine the facts of an important
incident or matter

Ceiv ik BE DROIT MILITARE OER SIRCES CANALHEN]E S
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Need For Investigations
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» To gather evidence relating to misconduct

* To prevent any allegation that an incident or
misconduct has been covered up or
condoned
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General Types of Investigations
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« Administrative

» Disciplinary

s CANADHAN FURCED MILITARY LAW CENTRE
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» Definition:

~ An investigation relating to the command,
control and administration of the CF

— Does not include a police investigation

s CANADRAN FORCES WILITARY LAW CENTRE
SIS CENTRE DE OROI MILITAIRE D88 AORCES CANADENNES

» Conducted when:
— Required by regulations or orders

— Not required by regulations or orders, but
conducted because of the nature of the
incident

sdyr RANSADIAN FORCER MELITARY Laby CENTSRE
: LN INE D DRGIT RLTTARE Le 8 fOREGES CANADIENNES

Types of Administrative
Investigations

* Board of inquiry
* Summary Investigation

» Informal Investigation

i« CARNTHAN FURCE S WILITARY LW SENTRE
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Investigations
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Investigations

Disciplinary Investigations

» Definition: An investigation conducted to
determine whether a service offence has
been committed

+ Purposes of a disciplinary investigation:
— To reconstruct events
-~ To gather evidence
— Identify elements of the offence
— ldentify those responsible

sy UAKADAN FURCES MILITAR Y Law TENTTE
r CRNTRE S OR21 RILITAIRE DES =R ES UANADENNES

Triggers for A Disciplinary
Investigation

+ Complaint made that an offence has been
committed

» Other reasons to believe that an offence has
been committed

AakgrAMAIAR FOINCES RILITAR Y LAW LEHTRE
= DENIVD D DROAT MIITARE DEh SO8ES DAADIERNEY
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Scope of Disciplinary Investigation

* Must collect all reasonably available
evidence bearing on the guilt or innocence

of the person who is the subject of the
investigation

f CANADLAN SEEACES LULITR Y LAW CENTRE
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Types of Disciplinary Investigations

» NIS Investigations
+ MP Investigations

« Unit Investigations
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_NIS Investigations
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 All offences of a serious or sensitive nature

- NIS may elect to have local MP or civilian
police investigate

Consult your unit legal adviser on whether a
matter should be referred to the NIS

sde CANADIAM FORCES MILITARY LAY CBNTRE
SIS CENTRE DE DRSO MILITARE GES SORCES CRiADIENNES

_Military Police Investigations

» Specified criminal offences

- Violations of certain Defence Regulations

» Specified military offences under the NDA

f CANALHAN ECHRCES B ITARY LAW CENTRE
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; Investigations

_Unit Investigations

Minor offences for which NIS or MP do not
have Investigative responsibility

« Minor disciplinary offences (particularly
those Presiding Officer has jurisdiction to try
without offering an election - QR&0O 108.17

(1) (a))
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| Should the Military Police or Unit
i (@ Investigate?
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» Qverlap of investigative responsibility of MP
and units re: service offences

» Judgement call must be made (Note B to
QR&O 106.02)

* When alleged offence is one of the offences
listed in QR&O 108.17 (1)(a)?

Circumstances of offence are
straightforward and uncomplicated

Not a large number of withesses

Offence is listed in Annex B of the MP
Investigation Policy

ramt CARADEAN FURUED RELITAR Y Law SENTRE
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Investigations

Factors Suggesting MP Should
Investigate

Investigative skills of MP may be required
May be necessary to question a potential
accused

May be necessary to conduct a search of
property for evidence (e.g., house, car,
briefcase, locker, etc.)

May be necessary to detain the potential
accused
Consult your unit legal advisor for

assistance

Avgn CAADEAN FORCES RILITARY LAW CENTRE
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Guidelines for Conduct of a Unit
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» Gather all readily available evidence

« Obtain statements in the withess's own
WOrgs

fikgr ealelAl FOROEL MILITARY LAY CENTRE
S GERTRE D SR0OIT RILTTAIRE GBS =ORCES CadianishpER

Guidelines for Conduct of a Unit
Investigation

» Ensure that suspects are cautioned before
giving a statement (QR&0O 101.12)

» Keep physical evidence safe and secure

» Consuit your unit legal advisor when
necessary

sans UAMADAAN FURCED MILITAR Y LAW SENTRE
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- Loss of Summary Trial Jurisdiction

+ Presiding Officer (PO):

— carried out or directly supervised the
investigation

- was a witness to the offence

— issued a search warrant

— ordered a test for cause

— acted as a custody review officer

— laid the charge or caused it to be laid

Administrative and Disciplinary
_Investigations

F1—r o o B mOoEE S e EmA . ke dam

Not conducted for the same purpose, but may
investigate the same incident

Adjourn an administrative investigation if
evidence of an offence is uncovered

Consult your unit legal advisor

Administrative and Disciplinary
Investigations
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» Report from an administrative investigation
cannot be used at a summary trial or court
martial

Disciplinary investigation can be started as a
result of information obtained from an
administrative investigation
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QUESTIONS?
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