Released under the Access to Information Act /
Divulgé(s) en vertu de la Loi sur I’acces a l’'information.

C-36 C-36
. : e th Parliament, Premiére session. trente-septiéme [egisiature,
s e Bl nath 11, 2001 | 4950 Elizabeth I1. 2001
HOUSE OF COMMONS OF CANADA CHAMBRE DES COMMUNES DU CANADA

BILL C-36 PROJET DE LOI C-36

An Act to amend the Criminal Code, the Official Secrets 1oi modifiant le Code criminel, la Lot sur les secreis

Act, the Canada Evidence Act, the Proceeds of Cnime officiels, Iz Lo sur }a preuve 'au‘Ca::m‘da, l? Lo sur lfe
(Money Laundering) Act and other Acts, and 1o enact recyclage des produits dehla ::‘nmmahta‘et d’autres lois,
measures respecting the registration of charities, in et édictant des mesures a‘l égard de Penregistrement
order to combat terrornsm des organismes de bienfaisance, en vue de combaitre

le terronsme

T RT AT o
gl L WY T T L T

First reading, October 15, 2001 Premiére lecture le 135 octobre 2001

THE MINISTER OF JUSTICE La MINISTRE DE LA JUSTICE

90168

- 001422



Released under the Access to Information Act /
Divulgé(s) en vertu de la Loi sur I’acces a l’'information.

TABLE OF PROVISIONS TABLE ANALYTIQUL

1.0l MODIFIANT LE CODE CRIMINEL. LA LOj SUR LES
SECRETS OFFICIELS, LA LLOI SUR LA PREUVE AU
CANADA. LA LO] SUR LE RECYCLAGE DES PRODUITS DE

I A CRIMINALITE ET D'AUTRES LOIS. ET EDICTANT DES
MESURES A L'EGARD DE L’ENREGISTREMENT DES

AN ACT TO AMEND THE CRIMINAL CODE, THE OFFICIAL
SECRETS ACT, THE CANADA EVIDENCE ACT, THE

PROCEEDS OF CRIME (MONEY LAUNDERING) ACT AND

OTHER ACTS. AND TO ENACT MEASURLES RESPECTING
THE REGISTRATION OF CHARITIES, IN ORDER TO

COMBAT TERRQORISM ORGANISMES DE BIENFAISANCE, EN VUE DE
COMBATTRE LE TERRORISME
SHORT TITLE TITRE ABREGE

Preambie

Anti-terrorisnm Act

Préambule

Lol antiterroriste

PART | PARTIE |
CRIMINAL CODE CODE CRIMINEL
2-23.  Amendments to the Criminal Code 2.23. Modification du Cade crimine/
Consequential Amendmen! Modification correlative
23.1 Hdentificarion of Criminals Act 23V Loi sur Uldentification des eriminels
PART 2 PARTIE 2
OFFICIAL SECRETS ACT LOT SUR LES SECRETS OFFICIELS
24-30. Amendment 1o the Official Secreis Act 74-30. Modification de la Lot sur les seereis officiels
Conseguential Amendments Modifications correlalives
31-34, Criminai Code 3i-34. Code Criminel
33. Identification of Criminals Act 35. Lot sur identification des criminels
36, Parent Act 36, Lof sur ley brevels
3738, Visiring Forces Act 37-38. Lai sur les forces étrangeres présenies ait Canada
39-42. Regulanions 39-42, Reglements
PART 3 PARTILE 3
CANADA EVIDENCE ACT LOI SUR LA PREUVE AU CANADA
43-44. Amendments 1o the Canada Evidence Act 43-44. Modifications de la Lof sur la preave au Canada
Consequential Amendments Muodifications corrélatives
435, Canadian Human Rights Act 43, Loi canadienne sur les droits de la personne
46, Immigration Act 46. Loi sur Uimmigration

001423



Released under the Access to Information Act /
Divulgé(s) en vertu de la Loi sur I’acces a l’'information.

if

PART 4 PARTIE 4
PROCEEDS OF CRIME (MONEY LAUNDERING) ACT LOI SUR LE RECYCLAGE DES PRODUITS DE LA
- CRIMINALITEL
47-75. Amendmenis 1o the Proceeds of Crime (Money - 47-75. Modifications de la Loi sur le recyelage des produiis de la
' criminaliré

Laundering) Act

Conseguential Amendments Modifications corrélatives

76, Access 1o Information Act 76, Loi sur acces a information
77-79. Canada Post Corporation Act 71-79. Loi sur la Société canadienne des postes
80. Criminal Code g0. Code Crimine!

81-82. Loi sur la protection des rensefgnements personnels et les

81-82. Personal Information Protection and Electronic _ *
documents électroniques

Documenis Act

83-86. Seized FProperty Muanagement Act - 83-86. Loi sur administration des biens saisis.
PART 5 PARTIE 5
AMENDMENTS TO OTHER ACTS MODIFICATIONS A D’AUTRES LOIS
87. Access (o Informuation Act 87. Loi sur Dacces a Uinformation
38. Canadion Fuman Rights Act 88, Loi canadienne sur les droits de la personne
89. Canadian Securin Intelligence Service Ac¢r 59, Lf‘.*f 5:{::1’& Service canadien du renseignement de
SECUTILE
90-94_ Corrections and Conditional Release Act 00-04, Lai str le svsieme correciionnel et la mise en liberte
sous condition
93. Federal Court Act ' Q3. Loi sur la Cour fédérale
Q6. Firearms Act 06, Loi sur les armes o feu
97-102.  Narional Defence Act | L 97-102.  Loi sur lo defense nationale
103, FPersonal Information Protection and Electronic 103. Loi sur fa protection des renseignements personnels ¢l
Documents Act les documenis électroniqies
104. Privacy Act 04, Loi sur la protection des renseignentents personnels
105-111. Seized Praperty Management Acr 105-11Y.  Loi sur {'administration des biens saisis
112, United Narions Act 1i2. Loi xur les Nations Unies
PART 6 | PARTIE 6
REGISTRATION OF CHARITIES — SECURITY ENREGISTREMENT DES ORGANISMES DE BIENFAISANCE
INFORMATION (RENSEIGNEMENTS DE SECURITE)
113.  Enactment of Act 113.  Ediction de fa loi
An Actrespecting the registraton ofcharities having regard to secunty Loi concemant 'enregistrement des {:rrganism_%s de biqnfai|sgam: ail
and criminal intelligence information Zf{;:;iafiz renseignements en matiére de sécurité ou de

001424



12

1{L

i E.
E2

el A

13
14.

{i4-118,

119-120.  Proceeds of Crime (Money Laundering) and Terrorist

121,
122
129,

130-138,
139-144,

145,

SHORT TTILE

Charities Registration {Security Information) Act
PURPOSE AND PRINCIPLES

Purpose
INTERPRETATION

Pefinttions
CERTIFICATE BASED ON INTELLIGENCE

Signature by Ministers
JUBICIAL CONSIDERATION OF CERTIFICATE

Notice

Reference
EVIDENCE

Admissible information

Foreign information obtained in confidence

[neligibility or revocation
REVIEW OF CERTIFICATE

Review of ceriificate
Apphication for review
Publication of spent cerificate
Term of a cerificate
Regulations

Amendments to the Income Tax Act

PART 7

COORDINATING. REVIEW AND COMMENCLEMENT

PROVISIONDS

Coardinating Amenaments

Financing Act
Bili §5-23

Bill C-11

Bill C-15B
Bili C-24

Bili C-30

Review and Report

Review and repornt

111

Released under the Access to Information Act/

Divulgé(s) en vertu de la Loi sur I’acces a l’'information.

TITRE ABREGE

Loi sur |'enregistrement des organismes de bienfaisance
(renseignements de securité)

OBIET ET PRINCIPES

2. Objet

DEFINITIONS
3. Défintuons

CERTIFICAT
4, Signature par Ie ministre et le ministre du Revenu national

EXAMEN JUDICIAIRE DU CERTIFICAT
3, AViS
b Examen judiciaire
| PREUVE
1. Renseignements pertinents
Renseignements secrels obienus de gouvemements
ctrangers
G. Inadmissibiliié ou révocanon
REVISION DU CERTIFICAT

10. Demande de révision ministériciic
1. Demande de révision judiciaire
12, Publication
13. Durée de validite
14, Réglements
114-118. Maodification de la Lod de impdi sur le revenu

PARTIE 7

DISPOSITIONS DE COORDINATION. DE REVISION ET
D'ENTREE EN VIGUEUR
Dispositions de coordination
1§9-120.  Loi sur le recvelage des produits de la criminalite
121. Projet de loi $-23
122.128. Projet de lot C-11
A Projet de loi C-158
130-138. Projet de loi C-24
139-144, Projet de iof C-30
Examen vt rappor!

145, Lxamen

001425



Released under the Access to Information Act /
Divulgé(s) en vertu de la Loi sur I’acces a l’'information.

IV
Coming into Force Enirée en vigueur
{46, Coming into force _ |46,  Entrée en vigueur
SCHEDULE 1 | ANNEXE |
SCHEDULE 2 ANNEXE 2

001426



Released under the Access to Information Act /
Divulgé(s) en vertu de la Loi sur I’acces a l’'information.

CLAUSE 1

PROPOSED SECTION

This Act may be cited as the Anfi-terrorism Act.

PRESENT SECTION

Not applicable

SUBJECT AND EFFECT

This clause provides the short title for the bill and may be used as an
authoritative citation.

REASON FOR CHANGE

Not applicable.

RELATED CLAUSES

None.
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CLAUSE 2(1)

PROPOSED SECTION

Amendment to the definition of “Attorney General in section 2 of the Criminal

- Code.

PRESENT SECTION

Section 2 of the Criminal Code

SUBJECT AND EFFECT

These amendments would give concurrent jurisdiction to prosecute offences
related to terrorism, inciuding existing offences and the new offences that would
be established by other clauses of this Bill. The effect would be to give the
Attorney Generai of Canada the authority to prosecute these offences, in addition
to the authority that the provincial Attorneys-General would have by virtue of the

existing definition.

A new paragraph (c¢) would establish concurrent jurisdiction over all offences in
Canada that would be defined in section 2 as a “terrorism offence,” as well as:
existing offences for forging passports and fraudulent use of a citizenship
certificate (sections 57, 58); the new offences for breaching prohibitions on
dealing in terrorist property, disclosure obligations, and audit requirements
(section 82.11); new offences for threats against or attacks on U.N. personnel
(sections 424.1, 431.1); as well as actions directed against U.N. personnel that
constitute the existing offences of murder, manslaughter, assault, assault with a
weapon or causing bodily harm, aggravated assault, torture, sexual assault,
aggravated sexual assault, kidnapping or hostage taking (sections 235, 236, 266,

267, 268, 269, 260.1, 271, 272, 273, 279 and 279.2).

A new paragraph (d) would establish concurrent jurisdiction over existing and
new offences commitied outside Canada that were or would be enacted {o
implement United Nations and other conventions and protocols aimed at the

suppression of terrorist activity (i.e., paragraph (a) of the definition of “terrorist
activity” in subsection 83.01(1)). This concurrent extraterritorial jurisdiction would
apply In circumstances where section 7 of the Criminal Code now extends, or
purstant to clause 3 of this Bill would extend, the extraterritorial jurisdiction of
Canada over offences committed outside of Canada (i.e., subsection 7(2), (2.1),

(2.2), (3), (3.1), (3.4), (3.6), (3.9) and (3.10).

f‘-‘x new paragraph (e) would establish concurrent jurisdiction over offences
involving any other terrorist activity (i.e., paragraph (b) of the definition of
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“terrorist activity”) where Canada would have extraterritorial jurisdiction by virtue
of clause 3 of this Bill (i.e., subsection 7(3.11) and (3.12)).

REASONS FOR CHANGE

The international nature of terrorism, and the threat to the public safety of ali
Canadians and to the national security of Canada that a single act of terrorism
can pose, make it appropriate to give the federal gauemment the jurisdiction to
nrosecute offences relating to terrorism. The Government of Canada has a
narticular duty to protect the national security of Canada. It is also responsible
for international relations. Terrorism offences committed in Canada or abroad

will often impact on the relations between Canada and G?her states anf.i
international bodies. Federal agencies are also respons;bifa for g.athenpg mu-::h
of the security and intefligence information that is involved in the investigation

and prosecution of these offences.

RELATED CLAUSES

Clauses 2. 3, 4 and 13 amend or establish sections referred to in this
amendment.
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CLAUSE 2(2)

PROPOSED SECTION

New definitions to be added to section 2 of the Criminal Code — “justice system
participant,” “terrorism offence,” "terrorist activity,” and “terrorist group.”

PRESENT SECTION
Section 2 of the Criminal Code.

SUBJECT AND EFFECT

These new definitions would support other sections amended or established by
the Bill. The definition of “justice system participant” is required for the purposes
ot amended provisions that wouid allow for the protection of withesses,
prosecutors, judges and other persons who play a role in the administration of
criminal justice. The other definitions are required for the purposes of a number

of new sections that would be added by the Bill.

The definition of “terrorism offence” comprises: a) the new offences that would
be established by a new Part I1.1 of the Criminal Code, entitled “Terrorism,” with
the exception of the property regulation offences under section 83.10 (now .
83.12); (b) indictable offences committed in connection with terrorist groups; (c)
indictable offences that also constitute terrorist activities; and, (d) conspiracy,
attempt, accessory after the fact, and counselling in regard to all of these
offences. The term “terrorism offence” would appear throughout Part 11.1 and in
provisions that would be established by other clauses of the Bill. The definitions
ot "terrorist activity” and “ terrorist group” would simply be cross-references to
detinitions that would be established by the new subsection 83.01(1).

REASONS FOR CHANGE

Thes_e definitions are required for the purposes of a number of substantive
provisions that are amended or established by the Bill.

RELATED CLAUSES

;rhe te_rm “Justice system participant” appears in clause 17 of the Bill. The terms
terrorism offence,” “terrorist activity,” and “terrorist group” appear throughout
clause 4 of the Bill, as well as in other clauses.
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CLAUSE 2 (2)
PROPOSED SECTION

Definition of “associated personnel” and “United Nations personnel” are added to
~ section 2 of the Criminal Code. r *

"Associated personnel” means a person.

(i} assigned by a Government or an intergovernmental organization with the
agreement of the competent organ of the United Nations;

(i) engaged by the Secretary-General of the United Naticang orbya
specialized agency of the United Nations or by the internationai Atomic

Energy Agency;

(iii} deployed by a humanitarian non-governmental organization or agency
under an agreement with the Secretary-General of the United Nations or with

a specialized agency of the United Nations or with the International Atomic
Energy Agency,

to carry out activities in support of the fulfilment of the mandate of a United
Nations operation,

“United Nations personnel” means:

(i) persons engaged or deployed by the Secretary-General of the United |
Nations as members of the military, police or civilian components of a United

Nations operation;

(i) any other officials and experts who are on mission of the United Nations or

its specialized agencies or the International Atomic Energy Agency who‘are'
present in an official capacity in the area where a United Nations operation is

being conducted;
PRESENT SECTION

N/A
SUBJECT AND EFFEGT

These provisions provide definitions that would be used to determine whether a
person against whose person an act of violence was committed or whose official
nremises, private accommodation or means of transport was the subject of a
violent attack, falis within the scope of the offence set out in sections 424.1 or

431.1 ofthe Criminal Code.

REASONS FOR CHANGE

001431



Released under the Access to Information Act /
Divulgé(s) en vertu de la Loi sur I’acces a l’'information.

A definition of “associated personnel” is required to implement the Convention
on the Safety of United Nations and Associated Personnel.

RELATED CLAUSES

New sections 7(3.8); 424.1; 431.1

PROPOSED SECTION

Definition of “Unifed Nations operation” is added to section 2 of the Criminal
Code.

"United Nations operation ™ means:

an operation established by the competent organ of the United Nations in
accordance with the Charter of the United Nations and conducted under

United Nations authority and control:

(i) Where the operation is for the purpose of maintaining or restoring
international peace and security; or

(ii) Where the Security Council or the General Assembly has c{eclared, for the
purposes of this Convention, that there exists an exceptional risk to the safety

of the personnel participating in the operation;
PRESENT SECTION

N/A
SUBJECT AND EFFECT

The provision provides a definition that would be used to determine whether a |
person against whose person an act of violence was committed or whose official
nremises, private accommodation or means of transport was the subject of a
violent attack, falls within the scope of the offence set out in sections 424.1 or

431.1 of the Criminal Code.

The U.N. operations coming within the scope of the Convention include those
established either (1) for the purpose of maintaining or restoring international
peace and security or (2) where the UN Security Council or General Assembly
has declared that there is an exceptional risk to the safety of the personnel
participating in a particular operation. This would not include an enforcement
action authorized by the Security Council of the United Nations under Chapter Vil of
the Charter of the United Nations in which any of the personnel are engaged as
combatants against organized armed forces and to which the law of international
armed conflict applies. For example, it would apply to the UN operations in

Somalia and the former Yugoslavia, but not to the Gulf war. The Geneva
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Conventions had not covered the operations coming within the scope of the
- Convention.

REASONS FOR CHANGE

A definition of “United Nations operation” is required fo implement the
Convention on the Safety of United Nations and Associated Personnel.

RELATED CLAUSES

New sections 7(3.8); 424.1; 431.1
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Definitions

FFAct'll 'ﬁ!ﬂjﬁ}

“AHormey General”
«procureur generai»

2. In this Act,

"Act” Includes
{(a) an Act of Parliament,

(b) an Act of the legisiature of the former Province
of Canada,

(c) an Act of the legislature of a province, and

(d) an Act or ordinance of the legislature of a
province, territory or place in force at the time that
province, territory or place became a province of

Canada; -

"Attorney General”

(a) with respect to proceedings to which this Act
applies, means the Attomey General or Solicitor
General of the province in which those proceedings
are taken and includes his lawful deputy, and

(b) with respect to

(i) the Yukon Territory, the Northwest Territories and
Nunavut, or

(ii} proceedings commenced at the instance of the
Government of Canada and conducted by or on behalf of
that Government in respect of g contravention of, a
conspiracy or attempt to contravene or counselling the
contravention of any Act of Parliament other than this Act

or any regulation made under any such Act,

means the Aftorney General of Canada and
includes his lawful deputy;

‘bank-note” «billel de - *hank-note” includes any negotiable instrument

bahgues

“bodily harm"

« fesions comorelies »

(a} issued by or on behalf of & person carrying on
the business of banking in or out of Canada, and

(b} issued under the authority of Parliament or
under the lawful authority of the government of a
state other than Canada,

intended to be used as money or as the equivalent of
money, immediately on issue or at some time

subsequent thereto, and includes bank bills and bank
post bills;

"bodily harm” means any hurl or injury to a person that
interferes with the heaith or comfort of the person and
that is more than merely transient or trifling in nature,
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CLAUSE 3

PROPOSED SECTION

New subsection 7 (3.10) of the Criminal Code.

PRESENT SECTION

None

SUBJECT AND EFFECT

This provision extends Canada’s criminal jurisdiction to cover & number of
offences having international implications. This subsection gives Canahda the_
necessary jurisdiction to permit the prosecution of persons who commit, c:utg:de
of Canada, the offence of collecting or providing property for financing terrorism

activities.

REASON FOR CHANGE

‘This clause gives effect to Articles 7 of the International Convention for th_e -
Suppression of the Funding of Terrorism, which requires a State 10 estat?lzsh its
jurisdiction over the Convention’s terrorist financing ofience when committeq,
inter alfia, outside its territory.

RELATED CLAUSES

Clause 4, section 83.02
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Offences committed
on aircraft

|dem

7. (1} Notwithstanding anything in this Act or any other

Act, every one who

(&) on or in respect of an aircraft

(i} reqgistered in Canada under regulations made
under the Agronautics Act, or

(i) leased without crew and operaled by a person
who is qualified under reguiations made under the
Aercnautics Act to be registered as owner of an
aircraft registered in Canada under those
regulations,

whiie the aircraft is In fiight, or

{b) on any aircraft, while the aircrafi is in flight if the
flight terminated in Canada, |

commits an act or omission in or outside Canada that if
committed in Canada would be an offence punishable by
indictment shall be deemed to have committed that act or
omission in Canada.

(2} Notwithstanding this Act or any other Act, every

one who

(a) on an atrcraft, while the aircraft is in flight, commits
an act or omission outside Canada that if committed in
Canada or on an aireraft registered in Canada under
regulations made under the Aeronautics Acf wouid be
an offence against section 76 or paragraph 77(a),

(D) in relation to an aircraft in service, commiits an act
or omission outside Canada that if committed in
Canada would be an offence against any of
paragrapns 77(b), {¢) or (e},

{c) in relation to an air navigation facility used in
international air navigation, commits an act or
omission outside Canada that if committed in Canada
would be an offence against paragraph 77(d),

(d) at or in relation to an airport serving international
clvil aviation, commits an act or omission outside
Canada that if committed in Canada would be an
oftence against paragraph 77(b) or (), or

{(e) commits an act or omission outside Canada that if
committed in Canada would constitute a conspiracy or
an attempt to commit an offence referred {o in this
subsection, or being an accessory after the fact or
counselling in retation to such an offence,

shall be deemed to have committed that act or omission

Released under the Access to Information Act /
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Offences against fixed
nlatforms or
international maritime
navigation

Dffences against fixed
piatforms of
navigation in the
internal waters or
territorial s&a of
another state

in Canada if the person is, after the commission thereof,
present in Canada.

(2.1) Notwithstanding anything in this Act or any other
Act, every one who commits an act or omission outside
Canada against or on board a fixed platform attached to
the continental shelf of any state or against or on board a
ship navigating or scheduled to navigate beyond the
tarritorial sea of any state, that if committed in Canada
would constitute an offence against, a conspiracy or an

atternpt to commit an offence against, or being an
accessory after the fact or counselling in relation toan
offence against, section 78.1, shall be deemed to commit

that act or omission in Canada if it is commitied

(a) against or on board a fixed platform attached to the
continental shelf of Canada;

(b) against or on board a ship registered or ﬁcepse&’,
or for which an identification number has been issued,

pursuant to any Act of Parliament;
{c) by a Canadian citizen;

(d) by a person who is not a citizen of any state and
who ordinarily resides in Canada,;

(e) by & person who is, after the commission of the
offence, present in Canada,

(f) in such a way as o seize, injure or kili, or threaten
to injure or kill, a Canadian citizen,; or

(g) in an atterpt to compel the Government of Canada
to do or refrain from doing any act.

(2.2) Notwithstanding anything in this Act or any other
Act, every one who commits an act or omission outside
Caznada against or on board a fixed platform not attached
to the continental shelf of any state or against or on board
a ship not navigating or scheduled to navigate beyond the
territorial sea of any state, that if committed in Canada
wotild constitute an offence against, a conspiracy or an
attempt to commit an offence against, or being an
accessory after the fact or counselling in relation to an
offence against, section 78.1, shall be deemed to commit

that act or omission in Canada

(a) if it is committed as described in any of paragraphs
(2.1){b) to (g), and

{b) if the offender is found in the territory of a state,
other than the state in which the act or omission was

committed, that Is

(i) a parly to the Convention for the Suppression of
Untawful Acts against the Safely of Maritime

Released under the Access to Information Act /
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Navigation, done at Rome on March 10, 1888, in
respect of an offence commitied against or on

board a ship, or

(il) a party to the Protocol for the Suppression of
Uniawful Acts against the Safety of Fixed Platforms
Located on the Continental Shelf, done at Rome on
March 10, 1988, in respect of an oftence committed
against or on board a fixed platform,

Eﬁﬁ:ﬁiiﬂi‘;& - (2.3) Despite anything in this Act or any other Act,

members Canadian crew member who, during a space flight,
commits an act or omission outside Canada that if
committed in Canada would constitute an indictable
offence is deemed to have committed that act or ornission
in Canada, if that act or omission is commitied

(&) on, or in relation to, a flight element of the Space
Station:; or

(b} on any means of transportation to or from the
Space Station.

ii?;jfé}"g;ﬁ;ﬁw (2.31) Despite anything in this Act or any other Act, a

States = crew member of a Partner State who commits an act or
omission outside Canada during a space flight on, or in
relation o, a flight element of the Space Station or on any
means of transportation to and from the Space Station
that if committed in Canada would constifute an indictable
offence is deemed {0 have committed that act or omission
in Canada, if that act or omission

(a) threatens the life or security of a Canadian crew
member: or

(b) is committed on, or in relation to, a flight element
provided by Canada or damages a Canadian flight
element.

Proceedings by (2.32) Despite the definition "Attorney General” in

Attorney General of .

Canada section 2, the Attorney General of Canada may conduct
proceadings in relation to an offence referred to in
subsection (2.3) or (2.31). For that purpose, the Attorney
General of Canada may exercise all the powers and
periorm all the duties and functions assigned to the
Attorney General by or under this Act.

Consent of Attorney (2.33) No proceedings in relation to an offence
ceneral ofCanada  referred to in subsection (2.3) or (2.31) may be instituted

without the consent of the Attorney General of Canada.

Lefimions (2.34) The definitions in this subsection apply in this
subsection and in subsections (2.3) and (2.31).
Jgreement "Agreement" has the same meaning as in section 2 of the
Civil International Space Station Agreement
Implementation Act.
“anadian crew “Canadian crew member" means a crew member of the

001438



Released under the Access to Information Act /
Divulgé(s) en vertu de la Loi sur I’acces a l’'information.

member” « membre  Space Station who is
d'équipage canadiet »

(a) a Canadian citizen: or

(D) a citizen of a foreign state, other than a Partner
State, who is authorized by Canada to actas 2
crew member for a space flight on, or in relation to,
a flight element.

crew memberofa  noravws member of a Partner State” means a crew member

Partner State” . _
« membre d'équipage of the Space Station who is

d'un Eiat partenaire »
{a) a citizen of g Partner State; or

(D} a citizen of a state, other than that Partner State,
who is authorized by that Partner State to act as a
crew member for a space fiight on, or in relation to,
a flight element.

“Hhight element” “flight element” means a Space Station element provided

« element oe vol» by Canada or by a Partner State under the Agreement
and under any memorandum of understanding or other
implementing arrangement entered into to carry out
the Agreement.

"Partner State”« Elal “Pariner State” means a State, other than Canada, who

pariensire » contracted to enter into the Agreement and for which
the Agreement has entered into force in accordance
with article 25 of the Agreement.

‘space fight" «vol  ngpace flight" means the period that begins with the

o] '

spattal » taunf.:hing of a crew member of the Space Station,
continues during their stay in orbit and ends with their
landing on earth.

"Space Station® "Space Station” means the civil international Space

« station spalizie » Station that is a multi-use facility in low-earth orbit, with

ﬁighi; elements and dedicated ground elements
provided by, or on behalf of, the Parther States.

gt“;&gzﬁﬂaﬂﬁ;“ﬂ (3} Notwithstanding anything in this Act or any other
d Act, every one who, outside Canada, commits an act

protected person o ' ! fhactor
omission against the person of an internationally
protected person or against any property referred to in
section 431 used by that person that if committed in
Canada would be an offence against section 235, 236,
206, 267, 268, 268, 271, 272, 273, 279, 279.1, 280 to
283, 424 or 431 shall be deemed to cormmit that act or
omission in Canada if

(@) the act or omission is committed on a ship that is
registered or licensed, or for which an identification

number has been issued, pursuant to any Act of
Parliament;

(D) the act or omission is commitied on an aircraft

(1) registered in Canada under regulations made
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Offence of hostage
taking

under the Aeronautics Act, or

(i) leased without crew and operated by a person
who is qualified under regulations made under the
Aeronautics Act {o be registered as owner of an
aircraft in Canada under those reguiations;

{(c) the person who commits the act or omission is a
Canadian citizen or is, after the act or omission has
heen commitled, present in Canada: or

(d) the act or omission is against

(1} @ person who enjoys the status of an
internationally protected person by virtue of the
functions that person performs on behalf of

Canada, or

(ii) 8 member of the family of a person described in
subparagraph {i) who qualifies under paragraph (b)
or {d) of the definition "internationally protected
person’ in section 2,

(3.1) Notwithstanding anything in this Act or any other
Act, every one who, outside Canada, commits an act or
omission that if committed in Canada would be an offence
against section 279.1 shall be deemed to commit that act

Or omission in Canadza if

(a) the act or omission is committed on a ship that is
registered or licensed, or for which an identification
number has been issued, pursuant to any Act of
FParltament;

(b) the act or omission is committed on an aircraft

(i} registered in Canada under regulations made
under the Aeronautics Act, or

() leased without crew and operated by a person
who Is qualified under regulations made under the
Aeronautics Act to be registered as owner of an
aircraft in Canada under such regulations:

{c) the person who commits the act or omission
(1} is a Canadian citizen, or

(it} is not a citizen of any state and ordinarily resides
in Canada;

(d) the act or omission is committed with intent to
induce Her Majesty in right of Canada or of a province
o commit or cause to be committed any act or
omission: '

Released under the Access to Information Act /
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Offences involving
nuctear matstial

idem

[derm

(e} a person taken hostage by the act or omission is a
Canadian citizen; or

(f} the person who commits the act or omission is, after
the commission thereof, present in Canada.

(3.2} Notwithstanding anything in this Act or any other
Act where

(a) a person, outside Canada, receives, has in his
pOSSession, uses, fransfers the possession of, sends
or defivers to any person, transports, allers, disposes
of, disperses or abandons nuclear material and

thereby

(i) causes or is likely to cause the death of, or
serious bodily harm to, any person, or

(il} causes oris likely to cause serious damage 1o,
or destruction of, property, and

(D) the act or omission described in paragraph (&)
would, if committed in Canada, be an offence against

this Act,

that person shall be deemed to commit that act or
omission in Canada If paragraph (3.5)(a), (b} or (¢)
applies in respect of the act or omission.

(3.3) Notwithstanding anything in this Act or any other
Act, every one who, outside Canada, commits an act or
omission that if committed in Canada would constifute

(8) a conspiracy or an attempt to commit,

(b) being an accessory after the fact in relation to, or
(c} counselling in relation to,

an act or omission that is an offence by virtue of
subsection {3.2) shall be deemed o commit the act or
omission in Canada if paragraph (3.5)a), (b) or (¢)
applies in respect of the act or omission.

(3.4} Notwithstanding anything in this Act or any other
Act, every one who, outside Canada, commits an act or
omission that if committed in Canada would constitute an
offence against, a conspiracy or an attempt to commit or
being an accessory after the fact in relation to an offence
against, or any counselling in relation to an offence

against,

(a} section 334, 341, 344 or 380 or paragraph 362(1)
(@} in refation {o nuclear material,

(0) section 346 in respect of a threat to commit an

Released under the Access to Information Act /
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idem

Deafinttion of "nuckear
matenal’

offence against section 334 or 344 in relation to
nuclear material,

(c) section 423 in relation fo a demand for nuclear
material, or

(o) paragraph 264.1(1){a) or (b} in respect of a threat -
to use nuclear material

shali be deemed to commit that act or ﬂmiss‘fic}n_in
Canada if paragraph (3.5)(a), (b) or (¢) applies in respect
of the act or omission.

(3.5) For the purposes of subsections (3.2) to (3.4},‘ a
person shall be deemed o commit an act or omission in

Canada if

(a) the act or omission is committed on a ship that iS
registered or licensed, or for which an identification

number has been issued, pursuant to any Act of
Pariiament:

(b) the act or omission is committed on an aircraft

(i) registered in Canada under regulations made
under the Aeronautics Act, or

(i) leased without crew and operated by a person
who is qualified under regulations made under the
Aeronautics Act to be registered as owner of an
aircraft in Canada under those regulations; or

{¢) the person who commits the act or omission is &
Canadian citizen or is, after the act or omission has
been commitied, present in Canada.

(3.6) For the purposes of this section, "nuclear
matenal” means

(a) plutonium, except plutonium with an isotopic
concentration of plutonium-238 exceeding eighty per
cent,

(b) uranium-233,

(c) uranium containing uranium-233 or uranium-235 or
both in such an amount that the abundance ratio of the
sum of those isotopes to the isotope uranium-238 1S
greater than 0.72 per cent,

(dy uranium with an isotopic concentration equal to that
OCCLHTING in nature, and

(e) any substance containing anything described in
paragraphs (&) to (d),

Released under the Access to Information Act /
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Jurisdiction

Offences by Fublic
Service employees

Offence in relation {0
sexual offences
against children

Mo proceedings

hut does not include uranium in the form of ore or ore-
residue.

(3.7) Notwithstanding anything in this Act or any other
Act, every one who, outside Canada, commils an a.ct or
omission that, if committed in Canada, would constitute
an offence against, a conspiracy or an attempt to t:nnj:mst
an offence against, being an accessory after the fact in
relation to an offence against, or any counseliing in
relation to an offence against, section 269.1 shall be
deemed to commit that act or omission in Canada If

(a) the act or omission is committed on a sh*ip that is
registered or licensed, or for which an identincation
number has been issued, pursuant to any Act of
Parfiament;

(b) the act or omission is committed on an aircraft

(i) registered in Canada under regulations macde
under the Aeronaufics Act, or

(i) leased without crew and operated by a person
who is gualified under regulations made under the
Aeronattics Act to be registered as owner of an
aircraft in Canada under those regulations;

(c} the person who commiis the act or omission Is a
Canadian ¢itizen;

(d} the complainant is a Canadian clilzen; oOF

(e} the person who commits the act or OMmission IS,
after the commission thereof, present in Canada.

(3.71) to (3.77) [Repealed, 2000, ¢. 24, s. 42)

(4) Every one who, while employed as an employee
within the meaning of the Fublic Service Emplayment Acl
in a place outside Canada, commits an act or omission I
that place that is an offence under the laws of that piace
and that, if committed in Canada, would be an offence
nunishable by indictment shall be deemed {o have
committed that act or omission in Canada.

(4.1) Notwithstanding anything in this Act or any other
Act, every one who, outside Canada, commis an act or
omission that if committed in Canada woulld be an offence
against section 151, 152, 153, 155 or 158, subser;tit:_m 160
(2) or {3), section 163.1, 170, 171 or 173 or subs‘ect_mn*
212(4) shall be deemed to cormmit that act or onussion In
Canada if the person who commits the act or Omission 15
a Canadian citizen or a permanent resident within the
meaning of the Immigration Acl.

(4.2) Proceedings with respect to an act or omission
that if committed in Canada would be an ofience against
section 151, 152, 153, 155 or 159, subsection 160(2) or

Released under the Access to Information Act /
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(3) or section 163.1, 170, 171 or 173 shall be instituted
in Canada only if a request o that effect to the Minister of
Justice of Canada is made by |

(a) any consular officer or diplomatic agent accredited
to Canada by the state where the offence has been

commitied; or

(b} any minister of that state communicating with the
Minister through the diplomatic representative of
Canada accredited {o that state.

Consent of Attorney (4.3) Praceedings referred to in subsection {4.2) may

General only be instituted with the consent of the Attomey
General.

Jurisdiction (5) Where a person is alleged to have committed an

act or omission that is an offence by virtue of this section,
proceedings in respect of that offence may, whether or
not that person is in Canada, be commenced in any
territorial division in Canada and the accused may be tried
tried and punished in respect of that offence in the same
manner as if the offence had been committed in that

territorial division.

Appearance of (5.1) For greater certainty, the provisions of this Act
accused at tnal relatin g t

(a) requirements that an accused appear at and be
present during proceedings, and

(b) the exceptions {0 those requirements,

apply to proceedings commenced in any territorial division
pursuant to subseciion (5).

Vﬂ:ﬂ;ﬂ iﬂé&viﬂgsly tf?ed (6) Where a person is alleged to have committed an
oulsiae Lanaca act or omission that is an offence by virtue of this section
and that person has been tried and dealf with outside

Canada in respect of the offence in such a manner that, if
that person had been tried and dealt with in Canada, he

would be able o plead autrefois acquit, autrefois convict
or pardon, that person shall be deemed {o have been so
tried and dealt with in Canada.

Consent (7) No proceedings shall be instituted under this
section without the consent of the Attorney General of
Canada if the accused is not a Canadian citizen,

Detinition of "light” (8) For the purposes of this section, of the definition

and "in fiight "neace officer” in section 2 and of sections 76 and 77,
"flight" means the act of flying or moving through the air
and an aircraft shall be deemed to be in flight from the
time when all external doors are closed {ollowing
embarkation until the later of

(a) the time at which any such door is opened for the
purpose of disembarkation, and

Released under the Access to Information Act /
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Definition of "in
service'

Certificate as
evidence

dem

(b) where the aircraft makes a forced landing in
circumstances in which the owner or operator thereof

or a person acting on behalf of either of them s notin
control of the aircraft, the time at which control of the

aircraft is restored to the owner or operator thergof or
a person acting on behalf of either of them.

(9) For the purposes of this section and section 77, an
aircraft shall be deemed to be in service from the time
when pre-flight preparation of the aircraft by ground
personnel or the crew thereof begins for a specific flight

untid

(a) the flight is cancelled before the aircraft is in flight,

(b) twenty-four hours after the aircraft, having
commenced the flight, lands, or

(¢) the aircraft, having commenced the flight, ceases to
be In flight,

whichever is the latest.

(10) if in any proceedings under this Act a question
arises as to whether any person is a person who is
entitled, pursuant to international law, to special protection
protection from any attack on his person, freedom or
dignity, a certificate purporting to have been issued by or

under the authority of the Minister of Foreign Affairs
stating any fact relevant {o that question is admissible 1n

evidence in those proceedings without proof of the
signature or authority of the person appearing to have
signed it and, in the absence of evidence to the conirary,

is proof of the fact so stated.

(11) A certificate purporting to have been issued by or
under the authority of the Minister of Foreign Affairs
stating

() that at a cerain time any state was engaged in an
armed confiict against Canada or was allied with
Canada in an armed conflict,

(b) that at a certain fime any convention, treaty or
other international agreement was or was not in force
and that Canada was or was not a party therefo, or

(c) that Canada agreed or did not agree to accept and

apply the provisions of any convention, treaty or other
international agreement in an armed canflict in which

Canada was involved,

is admissible in evidence in any pmceedings without
proof of the signature or authority of the person appearing
to have issuead it, and is proof of the facts so stated.

R.S., 1985, c. C46, 5. 7; R.S., 1985, ¢. 27 (1st Supp.), s.

Released under the Access to Information Act /
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5, c. 10 (3rd Supp.), s. 1, ¢. 30 (3rd Supp.), s. 1, c. 1 (4th
Supp.), s. 18{F}; 1892, c. 1, ss5. 58, 60(F); 1993, ¢c. 7, 5. 1;
1995, ¢. 5, s. 25; 1997, c. 16, s. 1, 1899, c. 3§, s. 11;
2000, c. 24, s. 42.
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CLAUSE 4

PROPOSED SECTION

Criminal Code, s.83.01(1): | o
1. "Canadian" cross-references the definition in the Immigrations Act

2. "entity”
3. "isted entity”

PRESENT SECTION

1. Section 2 of the Immigration Act defines a Canadian Citizen and permanent

resident.
2. Not applicabie
3. Not applicable

SUBJECT AND EFFECT

1. The fund raising offence sections in section 83 cover persons in Canada and
Canadians outside Canada when assets are frozen, exempted from tr}_e |
freezing provision or subject to the disclosure requirement. The definition 1s

required to cover citizens and permanent residents.

2. This concept is defined to specifically distinguish the concept from listed “
entity" and expand upon the more limited definition of "every one”, "person’,
owner” and similar expressions in s. 2 of the Criminal Code. It expands the

concept to a fund, unincorporated association or organization that may
otherwise have no legal status.

3. A "terrorist group" may include a listed entity which is specified in a Governor
in Council list established in section 83.05

REASON FOR CHANGE

Articles 2. 3, 7 and 8 of the International Convention for the Suppression of the
Funding of Terrorism require States to establish an offence to cover every person
who provides or collects funds. Article 7 requires that nationals of a State be
subject to the offences and it includes stateless persons habitually resident in a
State. Permanent residents were included to insure similar treatment,

The definition interrelates to the words in the "terrorist group” definition to insure
that the group provisions include all possible entities.
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The "listed entity" definition is relevant to the terrorist group provisions _and the
requirements to freeze their funds under the provisions of the Convention and the

new offence in the Section.

RELATED CLAUSES

Clause 120: coordinating provision to rename the !mpvfgraﬁon Act as the
Immigration and Refugee Protection Act when C-11 is passed.
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CLAUSE 4

PROPOSED SECTION

"“arrorist activity" as defined in section 83.01(1) of the Criminal Code

PRESENT SECTION
New saction

SUBJECT AND EFFECT

A definition of terrorist activity will be enacted for the first time in Canadian *
legistation. The definition of terrorist activity applies to activities inside or outside
Canada and has two alternative components. Satisfying either component
constitutes a “terrorist activity”.

The first components are the offences that implement the Cnnvemions that the
international community recognizes are terrorist activities. No particuiar purpose
is required for these activities to qualify as terrorist activities other than what 1s

required by the conventions.

The second components are activities committed for a political, religious or
ideological purpose, objective or cause and that are intended to injtirnidate the
public or compe! a government to do or refrain from doing something. These
sctivities must be intended to cause death or serious harm to a person through
violence, endanger the safety of a person, cause serious risk to the heglth or
safety of a person, cause property damage that is likely to result in Serious harm
or endangerment to persons, or seriously disrupt or interfere with an essential
service. Disruption or interference is not terrorist activity if it results from lawiul
advocacy, protest, dissent or stoppage of work that Is not intended to involve

serious harm or endanger persons.

For greater certainty, military activities undertaken in accardange_ with
international law are excluded from the definition of terrorist activity.

REASONS FOR CHANGE

Following the events of September 11, 2001, criminal and civil penalties directed
expressly at terrorists and terrorist groups, their assets and those who assist
them are to be created. in order to criminalize conduct relating to terrorist groups
and their supporters, a definition of terrorist activity was required to address
constitutional concerns relating to providing fair notice to citizens, vagueness and
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overbreadth issues. The definition of terrorist activity will also be the basis for
determining if a group is to be listed as a terrorist group.

RELATED CLAUSES

None
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CLAUSE 4

PROPOSED SECTION

“tarrorist group" as defined in section 83.01(1) of the Criminal Code

PRESENT SECTION

New section

SUBJECT AND EFFECT

A definition of terrorist group will be enacted in the Criminal Code. The definition
of terrorist group includes individual and groups that are listec by the Governor-
in-Council pursuant to the procedures enacted in Part 111, as well as groups for
which it can be proved in court have as one of their activittes or purposes the

carrying out or facilitating of terrorist activity.

A terrorist group may be any entity including a person (individual erjuridj{:ai
person), group, trust, partnership, or fund or an unincorporated assqmatlcm or
organization. A terrorist group aiso includes an association of t_ermnst groups.
The terrorist group is not required to have any particular Canadian presence Of

connection.

REASONS FOR CHANGE

A number of new offences, powers, penalties and civil asset farfeiture‘
consequences will be imposed in respect of activities relating 10 terronst groups.

A definition of terrorist group was required.

Terrorist groups may have many purposes, some of which are legitimate. The

terrorist purpose or activities pose a threat to society that is so grave _t}‘;at it
justifies particular measures against any group that carries out or facllitates such
activities or has as one of its purposes or activities to facilitate or carry out sucn

activities. 1t is not necessary that such terrorist activities are the group’s primary
nurpose or activity. Moreover, terrorist groups can pose a threat hoth when they
carry out the terrorist activities directly and through surrogates that carry out
terrorist activities that have been facilitated.

RELATED CLAUSES

None
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CLAUSE 4

PROPQSED SECTION

New paragraphs 83.02 of the Criminal Coae.

SUBJECT AND EFFECT
Creates a new offence of collecting or providing property in order to carry out

certain activities, including carrying out terrorist activities. The offence is
punishable by a maximum of ten years imprisonment.

REASON FOR CHANGE

Articles 2 of the International Convention for the Suppression of the Fupding of
Terrorism requires States to establish an offence of providing or coliecting funds

to finance terrorist and other activities.
RELATED CLAUSES

Clause 3, section 2(3.10)
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CLAUSE 4

PROPOSED SECTION

New paragraphs 83.03 of the Criminal Code.

SUBJECT AND EFFECT

Creates a new offence of collecting property or inviting a person to pm*gide,
nroviding or making available property or financial or other reiated services for
the purpose of facilitating or carrying out terrorist activities. The ottence is
punishable by a maximum of ten years imprisonment.

REASONS FOR CHANGE

This offence gives effect to the U.N. Security Council anti-terrorism resolution
adopted on September 28, 2001 which requires states 1o nrohibit persons from
making funds and other property and financial and other related services

available to persons carrying out terrorist aclivities.
RELATED CLAUSES

None
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CLAUSE 4

PROPOSED SECTION

New section 83.04 of the Criminal Code.

SUBJECT AND EFFECT

Creates a new offence of using or possessing property for the purpose of
carrying out a terrorist activity. This offence is punishable by up to ten years

imprisonment.

REASON FOR CHANGE

To prohibit the use and possession of property that could b@ used by persons o
commit or facilitate the commission of terrorist activities. This offence gives

further effect to the U.N. Security Council anti-terrorism resolution

RELATED CLAUSES

- None
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CLAUSE 4

PROPOSED SECTION
Subsection 83.05.(1) - List of Terronsts

PRESENT SECTION

N/A

SUBJECT AND EFFEGT
Paragraph 83.05(1)(a) authorizes the listing of any person, group, trust,

partnership, fund, unincorporated association or organization (“entij:ies") 'hth*at
carries out, attempts to carry out, participates in or facilitates terrorist activity.

Paragraph 83.05(1)(b) authorizes the listing of any person, group, ju:ust,
partnership, fund, unincorporated association or organization ("entities”) that acts

on behalf of, takes instruction or direction from or in association with entities
listed in paragraph (a).

A listed entity's property can be the subjected of seizure/restraint and forfeiture.
in addition, institutions such as banks, brokerages, etc. will be subject to
reporting requirement in respect of such property and must not aliow those
entities to access the property nor may these institutions deal with or otherwise

dispose of the property.
REASONS FOR CHANGE

This provision is created to help give effect to the U.N. Security Council anti-
terrorism resolution adopted on September 28, 2001 which requires states to
freeze without delay funds and other property and financial and other relatea
services of persons carrying out terrorist activities. Persons listed under the
process described above will have their property effectively frozen by virtue of
new s. 83.08 of the Criminal Code which prohibits anyone dealing with property
belonging to a terrorist group, including a listed terrorist entity.

RELATED CLAUSES

Section 83.01 — definition of “entity’

Section 83.01 — definition of "terrorist activity”
Section 83.01 — definition of "listed entity”
Section 83.01 - definition of “terrorist group”
Subsections 83.05(2)-83.052

Section 83.08

Section 83.13 to 83.14.
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CLAUSE 4

PROPOSED SECTION

Subsections 83.05(2)-(9) — List of Terrorists

PRESENT SECTION
N/A

SUBJECT AND EFFECT

Subsections 83.05(2)-83.05(10) establish a review meqhanism tor any eptity that
does not agree with the determination of the Governor in Counsei to list it

pursuant to subsection 83.05(2). A listed entity may apply in writing to tﬁe
Solicitor General of Canada to challenge the reasonabieness of the listing.

Upon receipt of the application, the Solicitor Generai will have 60 gays to
determine whether there are reasonable grounds to recommend to the Governor
in Council that the entity be de-listed. The issue to be determined is not whether
the Governor in Council had reasonable grounds to list the entity. The issue is
whether the Solicitor General, having regard to the applicant’s material and his
knowledge of the information which gave rise to the listing, is satisfied that there
are reasonable grounds to consider that the entity should be de-listed. i the
Solicitor General does not make a decision within 60 days he or she is deemed
to have made a decision to refuse to recommend the requested de-listing (s-s.

83.05(2) & (3)).

The Solicitor General must provide the applicant with written Notice of any
decision that he takes or that he is deemed to have taken without delay (s-s.

83.05(4)).

Where the Solicitor General accepts the applicant’'s position and determines
there are reasonable grounds for a de-listing, he or she is required o
recommend to the Governor in Council that the particular entity should be de-

listed (s-s. 83.05(2)).

Where the Solicitor General decides to refuse, the applicant can challenge the
refusal by way of an application for judicial review in the Federal Court of Canada
pursuant to s. 18.1 of the Federal Court Act, R.S.C. 1985 c¢. F-7. The Federal
Court of Canada is the only Court with the jurisdiction to review the Solicitor
General's decision. The Applicant only has 605 days from the date it receives
this Notice of decision to initiate a judicial review. The time cannot be extended
by the Court. (ss-s. 83.05(5)) This firm time-limit is meant to ensure that the
appropriate entities are listed in a expeditious fashion so that activities taken
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under other provisions engaged by the listing are not held up unreasonably or
subjected to uncertainty of result. |

‘Because of the significant effect of listing an entity pursuant to s-s. 83.0.5(1) as
well as the potential for such listing to be based upon information affec:ttn_g |
national security, international relations or the safety of persons, the Application
for Judicial Review may only be brought before the Chief Justice of the Federal
Court of Canada or Judge designated by the Chief Justice. (s-s. 83.05(5) and

83.05(11)).

The Federal Court is required to consider those portions of evidence relied upon
by the Solicitor General which will be of a sensitive or se;:ret nature only in the
orivate. The Solicitor General can also request that the judge consider a.nd
review certain evidence without the applicant's presence. This request will
granted where the Judge forms an opinion that all or part of the evitd_enlc:e cannot
be heard in the applicant’s presence since its disclosure would be injurious 1o

national security or the safety of any person. (par. 83.05(5)(a)).

Where a Judge is of the opinion that information reviewed In the applica*nt’s
absence cannot be disclosed he/she will provide the applicant with a written
statement summarizing the information (par. 83.05(5)(b)).

Paragraphs 83.05 (5)(a) to (c) allow the Judge to consider information that is
crucial to the case but which is so sensitive it cannot be disclosed (pars. 83.05

(5)(a) to (c)).

Upon considering all of the information, the Judge is required to determine
whether there is a reasonable basis upon which the Solicitor General could have
been satisfied that de-listing should not occur. Where the Judge makes a
determination in favour of the applicant, however, the Judge is required to order
that the Applicant be de-listed. This order is effective as against the Governor in

Council (par. 83.05(5)(d) & s-s. 83.05(7)).

Any decision of the Federal Court made in respect of ss. 83.05 and 83.06 may be
subject to appeal pursuant to s. 27 of the Federal Court Act, R.S.C. 1985 ¢. F-7.

An entity may not seek to re-engage the above review process uniess there has
been a material change in its circumstances since its last application and gt least
one year has passed since the Solicitor General's decision denying de-listing (s-

5. 83.05(8)).

As a further check on the listing process, the Solicitor General is required to
review the list established by the Governor in Council two years after it comes
into force and effect and every two years thereafter. The purpose of the review is
to determine whether there continue o be reasonable grounds to include the
entities listed therein. The Solicitor General is required {0 make a
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recommendation to the Governor in Council as to whether any or all of the *iisted
entities should remain listed. The review does not affect the validity of the list ang

it is unlikely that it would be subject to any form of judiciat review (83.05(9)).

REASON FOR CHANGE

The process by which an individual or group gets added 10 the list of terrorists
requires safeguards. Subsections 83.05(2) to (9) incorporates a number of

nrocedural safeguards which include: application to the Solicitor Gene_rai for
removal; judicial review of whether reasonable grounds existed, and, if not,

removal from the list; access (in camera) by the reviewing judge to :the necessary
intelligence and other information, to ensure that the recommendation of the
Solicitor General can be effectively challenged; and provision of a summary of
the information to the applicant, subject to national security exclusions

RELATED CLAUSES

Subsection 83.05(1)
Section 83.06
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CLAUSE 4

PROPOSED SECTION

Section 83.06 — (Admission of Foreign Information)

PRESENT SECTION
N/A

SUBJECT AND EFFECT

This provision allows the Solicitor General of Canada to ap:p!y_ tg the :Iudge n
private to admit confidential foreign information during the judicial review
nroceeding relating to the listing of terrorist entities under s-s. 831015{1 ). The
judge will determine whether it is appropriate for the Court 1o c:orfmder tﬁe
information as part of its evidentiary record and whether such evidence is

relevant (par. 83.051(1)(a)). The Solicitor General 's counset wili .have to
convince the Judge that such disclosure would be injurious to national security or

safety of persons (pars. 83.051(1)(a) and (b)).

Where, upon review of this foreign information, the Judge determines that it is not
relevant. that it is relevant but should be summarized or the Solicitor General
withdraws the application, the judge must to disregard the information and retu_rr:
any record or document provided in relation to it thereto (s-s. 83.06(2)). There I1s
one exception to this general rule. Where the information is relevant but should
only be disclosed by way of the summary contemplated In paragraph 83.06(2)(b),
the Judge may still base his or her decision thereupon (s-s. 83.06(3)).

REASONS FOR CHANGE

The Solicitor General needs to be able to protect foreign information obtained n
confidence if the judge finds that the information is relevant and should be
provided in a summary to the applicant. In this way, foreign intormation may not
be disclosed thereby allowing Canada to maintain and respect its international

undertakings.

RELATED CLAUSES
83.05(6)(d)
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CLAUSE 4

PROPOSED SECTION

Section 83.07 — Mistaken Identity

PRESENT SECTION
N/A

SUBJECT AND EFFEGT

This section allows an entity which has a similar or identical name 10 one or more
entity listed pursuant to s-s. 86.02(1) to apply to the §0Eicitor General f_c:r a
certificate stating that it is not the listed entity. This will provide the entity with

official certification which may be used, for example at a bank, 10 pmvir.:}e |
verification that its accounts are not frozen or otherwise subject to restrictions

placed thereupon as a consequence of this or other Acts. The So!icitc:_»r General
will have 15 days to decide whether there are reasonabie gmund_s to issue the
certificate(s. 83.07. if the Solicitor General refuses to issue a certificate the
refusal is open to review pursuant to the provisions of the Federal Court Act,

R.S.C. 18985 ¢c. I--7/.

REASON FOR CHANGE

This mechanism is created to provide a further safeguard in respect of the listing
of terrorist entities as set out in subsection 83.021).

RELATED CLAUSES

s. 83.02(1)
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CLAUSE 4

PROPOSED SECTION
Criminal Code, Section 83.08

PRESENT SECTION

Not applicabie
SUBJECT AND EFFECT

This section requires everyone in Canada and any "Canadigh" (i.e. a defined
tarm that includes a citizen and a permanent resident) outside Canada to not

knowingly deal with, directly or indirectly, any property; or enter or facilitate any
transaction in respect of such property or provide any financial or related service
in respect of such property, depending upon the facts, for, on behalf of or for the

henefit of a "terrorist group”.

REASON FOR CHANGE

Articles 2. 3, 7 and 8 of the International Convention for the Suppression of the
Funding of Terrorism requires States to establish an ofience to cover every
nerson who provides or collects funds in support of a terrorist. Article 7 requires
that nationals of a State be subject to the offences and it includes stateless

persons habitually resident in a State.

RELATED CLAUSES
Sections 83.1: 83.00; 83.11, 83.12 ,83.05, 83.07, 83.08 and 83.13 t0 83.17
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CLAUSE 4

PROPOSED SECTION

Criminal Code, Section 83.09.

PRESENT SECTION

Not applicable

SUBJECT AND EFFECT

Section 83.08 requires everyone in Canada and any "Canadian” (1.e. a defined
term that includes a citizen and a permanent resident) outside Canac:laﬁta not
knowingly deal with, directly or indirectly, any property; or erfcer or facilitate any
transaction in respect to such property or provide any financial or related service
in respect to such property, depending upon the tacts, for, on behalf or for the
henefit of a "terrorist group". Section 83.09 allows the Solicitor General or a
person designated by the Solicitor General to authorize any person in Canada or
a Canadian outside Canada to carry out a specified activity or transaction or

class of such activilies.

This section would apply to an individua! that may have been mistakenly
dentified as a member of a terrorist group by the person that froze the property.
They could obtain a certificate to allow their property and financial tra*nsactien to
continue. The clause also provides authority for controiled investigative
techniques. Subsection (2) goes on to provide that the authorization may inciude
terms and conditions. Subsection (3) specifies that all secured and unsecured
rights, other than the terrorist groups, are preserved. Finally subsection (4) gives
person that froze the property, under the provisions in section 83.08, a
justification to act under the authority of an authorization.

REASON FOR CHANGE

Articles 2. 3, 7 and 8 of the /International Convention for the Suppression of the
Funding of Terrorism requires States to establish an oftence 10 cover every
person who provides or collects funds. Articles 7 and 12 of the International
Convention for the Suppression of the Funding of Terrorism requires states 10
investigate and co-operate with other States’ in the investigations of terrorism
funding. This means that controlled deliveries and similar investigative
technigues should be allowed. If there were no ability to authorize specified
activities or transactions the automatic freezing requirement would frustrate
investigations. In addition, an mis-identified entity (which includes an individual)
could otherwise not conduct financial transactions or otherwise deal with their

property.
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RELATED CLAUSES
Section 83.1: 83.08, 83.12, 83.05, 83.051, 82.63, and 83.13 to 83.17.
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CLAUSE 4

PROPOSED SECTION

New paragraphs 83.10(1) and (2) of the Criminal Code.

SUBJECT AND EFFECT

Creates a reporting obligation on every person in Canada ar}c.f avery (}apadian
outside Canada, and provides them with immunity against civil and criminai

liability when reporting in good faith.

Every person in Canada and every Canadian outside Canada will ha\{e the
obligation to report to both the Commissioner of the RCMP and the Director of
the CSIS when they possess or control property which they know s owned or
controlied on or on behalf of a terrorist group.

f a person makes an erroneous report in good faith, no civil or criminal
proceeding lie against that person.

REASON FOR CHANGE

The International Convention for the Suppression of the Funding of Terrarisn?
and the UN Security Council resolution 1373 (2001) requires States to es’fgbhsh
freezing authority of property relating to terrorist activities. This obligatim:t 1S
created at new section 83.708. Thus, once the property relating 1o terrorist
activities is frozen, the person must report it so that the matter can be

investigated.

RELATED CLAUSES

Clause 4, sections 83.08 and 83.09 of the Criminal Code.
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CLAUSE 4

PROPOSED SECTION

New paragraphs 83.11(1), (2) and (3) of the Criminal Code.

SUBJECT AND EFFECT

Increases the due diligence obligation of financial institutions, createis an
obligation to make monthly reports to their regulating boay, anc_i pmwdesithem
with immunity against civil and criminal liability when reporting In gooa-taith.

The entities mentioned in this section (mostly regulated financial entities) have
the obligation to determine on a continuing basis whether they possess or control
oroperty owned or controlled on or on behalf of a terrorist entity listed as such by
the Governor in Council. They must also provide monthly reports to their
regulating bodies in respect of the property owned or controlled by or on behalf c_:::f
a terrorist listed entity that they control. If the entity makes an erroneous report in

good faith, no civil or criminal proceeding lie against that person.

REASON FOR CHANGE

it emphasises the "know your customers" rule by ensuring that financial entities
reqularly verify the list of terrorist entities and regularly determine whethet ’Fhey |
are in possession or control of terrorist property. Also, these financial entities will

be able to quickly respond o any changes

These same financial entities already have an obligation under the Proceedg of
Crime and Money Laundering Act (as amended in this Bill) to report transactions
suspected to be related to a terrorist financing offence.

RELATED CLAUSES

Clause 48.
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CLAUSE 4

PROPOSED SECTION

Criminal Code Section 83.12

PRESENT SECTION

Not applicable
SUBJECT AND EFFECT

Section 83.08 requires everyone to freeze and not deal with terronst prcperty..
Sections 83.09; 83.10 and 83.11 provide a means for peraonsrtfr} obtain an
authorization and requirements to disclose. This offence provision estabtishes

the penalty when persons contravene sections 83.08; 83.10 and 83.11.

REASON FOR CHANGE

The International Convention for the Suppression of the Funding of Terrorism |
and the UN Security Council Resolution 1373 (2001) requires States 10 gstabhsh
freezing authority and ancillary offences to cover every person who prox;?des_ or
collects funds. The Articles also call upon States to co-operate in investigations

RELATED CLAUSES
None
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CLAUSE 4

PROPOSED SECTION

Section 83.13 — Seizure and Restraint of Property

PRESENT SECTION

N/A

SUBJECT AND EFFECT

This section provides a means for the seizure and/or restraint of essegtiaily any
and all property owned or controlled or used by or on behalf of a terrorist group
or in support of or on behalf of any past or planned terrorist activity. Th.e section
provides for interim protection and control of property that might Gthenmf.se Qe
disposed of or dissipated in anticipation of and of a future forfeiture application.

The Attorney General of Canada, or of any province, can bring an app!icgtion,
without giving any notice to a party that owns, controls or has an iﬁn’;erest In the
property, before the Federal Court to obtain a warrant or order seizing or |
retraining property. This application is to be brought in private. In order to obiain
an order the Attorney General need only establish that the property is of the
nature for which a forfeiture order pursuant to s. 86.13 couid be issued (s-s

83.13(1)).

A Judge may issue a warrant authorizing the search and seizure of any propenty
in Canada. A Judge may also issue an order retraining or prohibiting any person
from dealing with or disposing of any interest in any property, which would
include such property as bank accounts, investments and the like within or
outside of Canada (pars. 83.13(1}a) and (b)).

The Attorney General may, in providing evidence in support of this application,
submit an affidavit based upon information and belief rather than direct
knowledge. Where this occurs the normal Federal Court Rules, 1998 (r. 81(2))
allowing a Judge to draw adverse inferences from the failure to provide an

affidavit based upon personal knowledge will not apply (83.13(1.1).

As part of a warrant or restraint order a Judge can, at the request of the Attorney
General, appoint a receiver or manager to deal with all or part of the property and
direct that the property be delivered to the control of that receiver manger
(83.13(2)). If the Attorney General of Canada requests the appointment of a
manager or receiver the Judge must appoint the Minister of Public Works and

Government Services as the manager/receiver (83.13(3)).

001467



Released under the Access to Information Act /
Divulgé(s) en vertu de la Loi sur I’acces a l’'information.

A person appointed as a manager or receiver pursuant to s-s 83:1 32} has,_as_ an
incident of such appointment, the power to sell perishable or rapidly depreciating

property (83.13(4)).

Where the property is of little or no value it can be destroyed so long as the
manager or receiver applies to a Judge of the Federai Court and ebtal_ns a
destruction order. To issue a destruction order, the Judge must be satisfied that
the property has little financial or other value and that notice has been sent fo
anyone who in the Judge's opinion may appear {0 the have an interest in the

property. {s-s. 83.13(6)(7) & (8)).

The Attorney General may apply at any time to vary a search warrant or restraint
order but the Attorney General of Canada cannot obtain a vari_anc:e of an order
appointing the Minister of Public Works and Government Services as a manager

receiver (s-s, 83.13(10)).

The provisions of in Part X!l of the Criminal Code of Canada are Encﬁrporatqd by
reference and apply, with any necessary medifications, to the seizu're'/restramt_
scheme established under s. 83.13 (83.13(11) & (12)). These provisions provide:

quidance as to the execution of search warrants and restraint orc_iers; |
undertakings as to damages that might otherwise occur it the seizure/restraint

turns out o be unwarranted; review of the determination to issue the
warrant/restraint order as well as the conditions attached thereto; offences for
failing to abide by the terms and conditions of a warrant or restf'aint Grde:r; the
duration (6 months at a time) and renewal of the seizure/restraint; and viodabie

transfers/conveyances of property.

REASONS FOR CHANGE

A mechanism is required to seize and/or restrain property that is used by terrorist

groups, or is owned or controlled by or on behalf of a terrorist group which w?ll
ultimately be forfeited. It should also be noted that the International Convention

for the Suppression of the Funding of Terrorism requires a State to take
appropriate measures to permit the seizure or restraint of property used or
allocated for the commission of terrorist activities.

RELATED CLAUSES

S-5. 83.14 (1)
s-5 83.05.
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CLAUSE 4

PROPOSED SECTION

Section 83.14 — Forfeiture of Terrorist Assels

PRESENT SECTION
N/A

SUBJECT AND EFFECT
This section provides a procedure whereby the Attorney General of Canada or of

any province can obtain a forfeiture order from the Federal Court of Canada

essentially in respect of any and all property that is used by or on behalf of a N
terrorist group or in support of or on behalf of any past or planned terrorist activity

(s. 83.14).

The only potential limit to the forfeiture of property relates to that of an individual
who has facilitated or carried out a terrorist activity or is planning to do so. Where
an individual is concerned, only currency and monetary instruments can be
subject to forfeiture. Paragraphs 83.14(a) or (b) will authorize the forfeiture of
real property or things, such as vehicles and the like, directly used by or on
behalf of such an individual {pars. 83.14(1)(a) to (c)).

The process contemplates an application pursuant to s. 18 of the Federal Court
Act. R.S.C. 1985, ¢c. F-7 with some modifications. First, the Attorney Genera
may, in providing evidence in support of the application, submit an afﬁt:‘lavit based
upon information and belief rather than personal knowledge. Where this occurs,

the normal Federal Court Rules, 1998 (r. 81(2)) allowing a Judge to dra*:ev
adverse inferences from the failure to provide an affidavit based upon direct

knowledge will not apply (s-ss. 83.14(2)). Second, the only persons to be named
as respondents in the Notice of Application are either the persons who own or
control the subject property or who, in the opinion of the Judge, appear to have
an interest in the property (s-s. 83.14(3) & (7)).

Where a Judge is satisfied, on the baiance of probabilities that the subject

property meets the conditions of paragraph 83.14(1)(a) to {c), he or she shall
order the property forfeited to Her Majesty the Queen to be disposed of either as
the Attorney General directs or the law otherwise requires (83.14(5)). Where the
Judges refuses to grant a forfeiture order in respect of some or alt of the property
which was the subject of the application he or she shail describe the property at
issue and declare that it is not property of the type described in paragraphs
83.14(1}a) to (c) {83.14(6)).

Refore a Judge can make an order affirming the nature and extent of any inter:est
of a person added as a respondent pursuant to 83.14(7), that person must satisly
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the Judge of the following: (i) he or she has an interest in the property (ii) use_d
reasonable care to ensure it would not be used to facilitate or carry out terrorist

activity and (iii} is not a member of a terrorist group (s-s. 83.14(8).

Where the subject property is a principal residence and is Gccupigd by members
of the respondent’s immediate family, a Judge must consider the impact of the
forfeiture and the complicity or collusion of the family member(s) (s-s. 83.14(9)) .

Where a person with an interest in property which has been forfeited is not a
person to whom notice was sent in accordance with s-s. 83.14(7) (other persons
who appear to the Judge to have an interest), he or she can within 60 days and
only 60 days from the date of the forfeiture order apply to the Federal Court to

vary or set it aside (s-s. 83.14(10) & (11)).

Where a respondent appeals a forfeiture order to the Federal Court of Appeal the
forfeiture order remains in effect pending the final determination of the Appeal (s.

83.16). Where, however, the Attorney General appeals an order refusing
forfeiture or declaring a third party interest, the renewal and variation provisions
of Part X!l of the Criminal Code of Canada will continue to apply to the initial
warrant of seizure or restraining order that was issued in respect of the property

pursuant to s. 83.13 (s. 83.19)

REASON FOR CHANGE

There is no justification for property that is used to carry out terrorist activities, or
property that is owned or controlled, by or on behalf of a terrorist group to remain
with such terrorist groups. Moreover, Article 8 of the International Convention for

the Suppression of the Funding of Terrorism requires a State to take appropriate

measures to permit the forfeiture of property used or allocated for tﬁe |
commission of terrorist activities. This provision sets out a mechanism to foriet

such property.
RELATED CLAUSES

S.83.05 &s. 83.13.
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CLAUSE 4

PROPOSED SECTION
New section 83.15 of the Criminal Code.

SUBJECT AND EFFECT

Incorporates provisions dealing with the disposition of seized., restrained or
forfeited property relating to terrorist activities once a matter is concluded.

These provisions provide that: |
- the Attorney General shall return the forfeited property retating to

terrorist activities, or parts thereof, to an innocent third party
consistently with the court order;

- 4 restraint order can be revoked and seized property returned it the
property is no longer needed for a forfeiture;

. the Attorney General may make copies of documents beiore
returning them.

REASON FOR CHANGE
The new civil forfeiture regime is modelied after the criminal forfeiture regime,

with some modifications. These provisions are relevant to the civil forfeiture
regime and are incorporated to ensure the regime is complete.

RELATED CLAUSES

None
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CLAUSE 4
PROPOSED SECTION

New subsection 83.16(1) and (2) of the Criminal Code

SUBJECT AND EFFECT

Ensures that the restraint order and the detention of seiz§d property cca{atinue In
force during the period of appeal of any order made relating to the forfeiture of
oroperty. It also provides that the provisions of 462.34 (review of warrants and

restraint orders) apply when the Attorney General appeals the refusal of the court
to grant a forfeiture order.

To ensure that the property relating to terrorist activities remain restraiped or in
the possession and control of the state pending any appeal, the restraint order

remains valid and the detention of seized property continues, pending the
resolution of the appeal. If the appeal is launched by the Attorney General, the

respondent will be able to access the seized or restrained property to pay his
living and legal expenses.

REASON FOR CHANGE

The new civil forfeiture regime is modelled after the criminal forteiture regime,
with some modifications. These provisions are relevant to the civil forfeiture
regime and are incorporated to ensure the regime is complete.

RELATED CLAUSES

None
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PROPOSED SECTION

New saction 83.17 of the Criminal Code.

Brings clarity to the new civil forfeiture provision and its impact on restitution.

The new civil forfeiture regime in no way changes the other forfeiture regimes
that currently exist in the Criminal Code and other federal legisiation. The c:w:i
forfeiture regime presents a new additional option in cases relating to terrorist
activities. Property that may be required for restitution or compensation of
victims cannot be forfeited under the civil forfeiture regime.

REASONS FOR CHANGE

The new civil forfeiture regime is modelled after the criminal forfgi?ure re_gime,
with some modifications. These provisions are relevant to the civil forfeiture

regime and are incorporated to ensure the regime Is complete.

RELATED CLAUSE

None
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PROPOSED SECTION

btk -HHUPT PPyl

New section 83.18 to be added to the Criminal Code.

PRESENT SECTION

There is no present section. This would be part of a new Part 1.1 of the Criminal Code.

SUBJECT AND EFFECT

Section 83.18 would make it an offence to knowingly participate or contribute, directly or
indirectly, in any activity of a terrorist group. This participation wouid only bg an offence
if it were for the purpose of enhancing the ability of any terrorist group to facilitate or
carry out a terrorist activity. The enhancement of a terrorist group's ability could be
directed to either the group in which the person participates or any other. The offence

would be punishable by imprisonment for up to ten years.

The offence of participating for the purpose of enhancing the ability of a terrorist group
to facilitate or carry out a terrorist activity would be committed whether or not a terrorist

activity was actually facilitated or carried out, or whetner the partir:;ipatip‘n actually
enhanced the terrorists’ ability, or whether the accused knew the specific nature ot any

terrorist activity that might be facilitated or carried out.

By virtue of the definitions of “terrorist group” and "entity” in section‘ 33.01, a terrorist
group could be a single person, or a group of persons, or other entities thal cc}uk_‘i f:::e
shown to have a purpose or activity of facilitating or carrying out any terrorist actw:ty.* A
terrorist group could also be an entity on a list established by the Governor in Counci

under section 83.05.

Subsection 83.18(3) sets out a number of e'xamptes of activilies that wr.:aulc_i f:';i_:mstitute
participation in or contribution to the activities of a terrorist group. Theractm‘ues wm..zl'd
be caught only if they were done for the purpose of enhancing a terrorist group's ability.

The list is not exhaustive.

Under subsection 83.18(4), the court would be directed to consider, in making a
determination as to whether the accused had participated in an activity of a terrorist
group, factors such as whether the accused: used a name, word, syr_'nbmi or other
representation identifying the terrorist group; frequently associated with the membgr:ss of
the group; received a benefit from a terrorist group; or, repeatedty engaged in activities
at the instruction of a member of the group. Such factors would not, however, by
themselves necessarily prove that the accused had participated in an activity caugnt by
the offence. In addition, the specific purpose of enhancing a terrorist group’s ability
would have to be proven in addition to such participation being proven.
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REASONS FOR CHANGE

Knowingly taking part in the activities of a terrorist group, even if such participatian did
not itself constitute an offence, would become a crime, where such actions were done
for the purpose of enhancing the ability of the group to engage in terrorist activity. Tl_we
section would be similar to the “participation” offence that would be established t:a},_f Elﬂh
C-24 in regard to the activities of criminal organizations. it wouid be somewhat wider in
scope, however, as the participation could be either direct or indirect, and ti}e purpose
of enhancing a terrorist group’s ability could be directed either to the group in vahlch the
person was participating or any other group. The terrorist "group” whqs:e activities th_e
nerson was participating in could, indeed, be in relation to a single individual. Terrorist
activity is often very loosely structured and carried out through small cells that forrrf and
disband as needed. The coming together and disbanding of the cell may occur quite
rapidly. Sometimes the activity will be carried out by a single individual acting alone or
with such local support as is needed. While organized crime groups are F.:'lESG often.
loosely structured, the degree to which this is the case in terrorist activity is of a much
greater order. The terrorism offences in Part il.1 would therefore have less of a group
focus than would be applied to criminal organization offences under Bill C-24.

Section 83.18 would nonetheless have a similar purpose to the Biil C-.’Zfi- participation
offence. As with Bill C-24. the offence does not go as far as to criminalize mere

membership in an organization.

Intentional assistance to a terrorist group significantly harms society becaqse this
assistance, in turn, enables the terrorist group to achieve the fulfiliment of |t-s goal; ‘the
facilitation or carrying out of terrorist activity that does great harm to Canadian society

and to the community of nations.

RELATED CLAUSES

None
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CLAUSE 4
PROPOSED SECTION
Subsection 83.19 of the Criminal Code
PRESENT SECTION
New section

SUBJECT AND EFFECT

Subsection 83.19 enacts a new offence of knowingly facilitating a terrorist activity. The
maximum penalty is 14 years imprisonment.

REASONS FOR CHANGE

Facilitate has its ordinary meaning of "make easy or less difficuit or more easily
achieved". Without further clarification in the statute, it may be equate;i, howex{er, by
the courts as being equivalent to aiding and abetting. Aiding and abetting requires ot

knowledge of the specific crime, or at least knowledge of the nature of the specific
crime, being aided or abetted. in addition, the crime aided and abetted must have been

committed before liability arises. Terrorism activities are undertaken in|a context where
assistance is provided at stages where the details of plans are not finalized. Terrorist

plans may be contingent upon some other event that may or may not occur, e.g.,
oreparations to bomb a building in the event that the government of the day undertakes

a certain course of action. Moreover, it may be difficult or impossible t{:J demgqstrate a
clear link either between the assistance provided and a particular terrorist activity or that

the person or group that provided the assistance knew anything other thanhthe general
nature of the activity, i.e., some form of terrorist activity, at the time the assistance was

provided. Subsection 83.01 is intended to ensure that tnese concepts of aiding and
abetting are not read into the concept of faciitation.

The facilitation must relate to the commission of the terrorist activity itse!f, rathreE' than to
enhancing the abilities of the organization to commit or facilitate a terrorist activity.

The concept of facilitation is contained in Bill C-24 in relation 1o the definition of criminal
organizations. The elements contained in subsection 83.01 (2) inccrpmra’;e two |

elements of that definition from Bill C-24, and further clarify the concept (i.e., by adc_:img
s. 83.01(2){a)). The clarified concept of facilitation will be included In Bill C-24 by virtue

of coordinating amendments in this Bill.

RELATED CLAUSES

Clauses 4
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CLAUSE 4

PROPOSED SECTION

Subsection 83.2 of the Criminal Code

PRESENT SECTION

New subsection.

SUBJECT AND EFFECT

Subsection 83.2 of the Criminal Code creates a new oﬁencg of cpmmitﬁng an
ndictabie for the benefit of, at the direction of or in association with a terrorist

group. The maximum penalty is life imprisonment.

REASONS FOR CHANGE

This provision is similar to the provisions of section 467.12 pmpos_ed in Bill C-24
in relation to criminal organizations. The proposed penalty recognizes that any

one who is prepared to commit an indictable offence in relation to what he or she
knows is a terrorist group has thereby assisted the capacity of the terrorst group

to sustain itself or its cause through criminatity.

RELATED CLAUSES

None

001477



Released under the Access to Information Act /
Divulgé(s) en vertu de la Loi sur I’acces a l’'information.

CLAUSE

PROPOSED SECTION

Subsection 83.21 of the Criminal Code

PRESENT SECTION

New section.

SUBJECT AND EFFECT

This offence imposes criminal liability upon those who play leadership n:jtes in
respect of activities that are intended to enhance the ability of the terrorist group
to commit or facilitate terrorist activity. The person fulfilling the leadership role
may be within or merely associated with the terrorist group in some way.

Subsection 83.21(2) outlines the matters which are irrelevant to the COMmMmission
of the offence. such as whether the activity instructed is carried out, a particular
nerson is instructed or known by the accused, the person instructed hgs any
knowiedge of the relationship of the activity to a terrorist group, any thing 18
actually carried or facilitated or an ability to do so is actually enhanced, or f.:he
accused knows the specific nature of any terrorist activity that may be carried out

or facilitated.

REASONS FOR CHANGE

The offence created employs the concept of "instruct” to capturg the gquality of a
leadership role. This concept was employed in Bill C-24 in relation to the
proposed criminal organization in section 467.13.

The offence does not proscribe status, but rather proscribes the harmtul benavior
itself. Those who instruct others pose a unique threat: operationally, they
threaten society through their enhanced experience and skills; motivationally,
they threaten society through their constant encouragement ot otners.

The provision does not focus upon leaders of at a particular level. Rather, it
seeks to attack the entire support structure of the terrorist group by focusing
upon any one who is in a position to instruct someone to do something in reiation
to the organization to enhance its ability fo commit or facilitate terrorist activity.

Subsection 83.21(2) is intended to explicitly indicate what factors are irretevant 10
the concept of instructing someone to undertaken an activity.

The maximum punishment of life imprisonment reflects the gravity of the
leadership-reiated conduct.
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RELATED CLAUSES

None
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Subsection 83.22 of the Criminal Code

PRESENT SECTION

New section.

This offence imposes criminal liability upon those who play Iea_dership roles in
respect of terrorist activities. The person fulfilling the leadership role may be
within or merely associated with the terrorist group In some way.

Subsection 83.22(2) outlines the matters which are irrelevant to the COMMISSION
of the offence. such as whether the terrorist activity is carried out, that a

narticular person is instructed or known by the accused as the person peing
instructed, or that the person instructed knows that it is a terrorist activity.

REASONS FOR CHANGE

The offence created employs the concept of "instruct" to capture the quality ofa
leadership role. This concept was employed in Bill C-24 in relation {0 the
proposed criminal organization in section 467.13.

The offence does not proscribe status, but rather proscribes the harmful behavior

itself. Those who instruct others pose a unique threat: Gperatianatlg, th*ey
threaten society through their enhanced experience and skiis; motivationally,
they threaten society through their constant encouragement of others.

The provision does not focus upon leaders of at a particular level. Rather, i

seeks to attack the entire support structure of the terrorist group by facuging
upon any one who is in a position to instruct someone to commit a terrorist

activity.

Subsection 83.22(2) is intended to explicitly indicate what factors are irreievant 1o
the concept of instructing someone to undertaken an activity.

The maximum punishment of life imprisonment reflects the gravity of the
leadership-related conduct.

RELATED CLAUSES

None
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CLAUSE 4

PROPOSED SECTION
Subsection 83.23 of the Criminal Code

PRESENT SECTION

New section

SUBJECT AND EFFECT

Subsection 83.23 enacts a new offence of knowingly harbcuring or_c:c?ncealing a person
known to have carried out or who is likely to carry out a terrorist activity. The ha:rlbuunng
or concealing must be for the purpose of enabling the person to carry out or facilitate a

terrorist activity. The maximum penalty is 10 years imprisonment.

REASONS FOR CHANGE

Section 23 of the Criminal Code states that one is an accessory after the fact to an

offence if one receives, comforts or assists any person knowing that the person IS a
party to an offence. The conduct must be undertaken for the purpose of enabling the

person to escape. Section 463 prescribes the general penalty regime applicable to the
offence of being an accessory after the fact to an offence.

The harbouring offence addresses the situation where the harbouring or concealing Is

not done for the purpose of enabling escape, but rather to assist in carrying cut or |
facilitating a terrorist activity. Moreover, unlike accessory after the fact, the hart)pg rng
or concealing can occur either before or after the commission of any terrorist activity.

RELATED CLAUSES

Clauses 4
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CLAUSE 4

PROPOSED SECTION

New section 83.24 to be added 10 the Criminal Code.

PRESENT SECTION

There is no present section. This would be part of a new Part 111 of the Criminal
Code.

SUBJECT AND EFFECT

WMW—-

' 24 would require the consent of the Attorney General, federal or
gif;ggijsai the case r?iay be, before proceegiings :;c:u!d pe caTminfcec: ;cenr any
offence coming within the new definition of a “terrorism offence” ana 1or e
offences under section 83.12 (the offences for breaching provisions reguds mg
dealings in terrorist property or property that there are reasonable groun

believe is terrorist property).

REASONS FOR CHANGE

Wﬂ-—ﬂﬂ"m

Requiring that the Attorney General consent befqre any cha_rge 1S iEI? for G:;Ei[ ;’J;t
the new offences relating to terrorism would provide an aqdmﬂnai sa egtuar )
would ensure that the laying of a charge was appr:{:}prsajte in any parttc:udar case. f
Recause of the nature of the allegations iﬂval_ved in laying a e::ljarge un ?r ::;ne I?a
these offences, additional prosecutorial consideration and review of th§ dac _?hue @
narticular case would ensure that the new foent_:es were properly applleﬁ.
may also be sensitive national security informa_tlﬂn involved or other ma e;s
involving national security or ntarnational relations that shoula be reviewe

hefore charges are laid.
RELATED CLAUSES

Clause 2 contains the definition of “terrorism offence’.
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CLAUSE 4

PROPOSED SECTION

New Section 83.25 to be added to the Criminal Code.

PRESENT SECTION

There is no present section. This would be part of a new Part I.1 of the Criminal
Code.

SUBJECT AND EFFECT

Section 83.25 would allow the Attorney General of Canada to initiate and conduct
a prosecution for certain terrorism offences in any territorial division in another
province from that in which the offence is alleged to have occurred. This would
apply to only some of the offences over which the Attorney General ot Canada
has jurisdiction by virtue of the amendments that clause 2 of the Bill would make
to the definition of “Attorney General” in section 2 of the Criminal Code -~ that is,
offences that would be defined in section 2 as “terrorism offences” and the
offence under section 83.12. |

REASONS FOR CHANGE

A terrorist attack against Canadians anywhere in Canada or abroad is an attack
against the Canadian nation. It is not only an attack against persons, but an
attack against the state.

Terrorism offences, by their nature, have the potential to involve matters of
national or international significance. These cases may raise exceptional
security concerns because of the need to use sensitive information and as a
result of the dangerous nature of the terrorist groups that may be involved. The
capacity to meet these security considerations may be best met in certain parts
of the country. in addition, the prosecutorial resources and logistical support
required to conduct the prosecution may justify federal carriage of the
nrosecution, carried out at the places where these resources are available.

RELATED CLAUSES

Clause 2.
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CLAUSE 4

PROPOSED SECTION

el PP Yo Sl

New Section 83.26 to be added to the Criminal Code.

PRESENT SECTION

There is no present section. This would be part of a new Part I1.1 of the Criminal
Code.

SUBJECT AND EFFECT

Section 83.26 would provide that sentences imposed for certain terrorism
offences. other than a sentence of life imprisonment, would have to be served

consecutively to any other sentence arising out of the same exfent or series of
events or to any other sentence that the person is already subject.

The offences involved are those under sections 83.02 to 83.04 and 83.18 to

83 23. These offences are also those comprised within paragraph (a) of the
definition of “terrorism offences.” They are the new offences that would be

astablished in Part 1.1 to target terrorist activity, including support for such
activity.

REASONS FOR CHANGE

These offences involve: the intentional provision of material support to terrorist
groups, including funding or other property support or the use of property for
terrorist purposes; participating in the activities of terrorist groups for the* purpose
of enhancing their ability to facilitate or carry out terrorist activity, the facilitation of
terrorist activity: the commission of offences for the benefit of terrc:rist-gmups;
instructing someone to carry out an activity for the purpose of enhgnclng the
ability of a terrorist group to engage in terrorist activity; or, instructing someone (o
carry out a terrorist activity.

individuals convicted for these offences would have themselves facilitated or
carried out a terrorist activity or would have intentionally assisted a terrorist
group. They would have known the nature of the very serious harm {0 soctety
that they were themselves causing or the exceptionally harmiful nature of the
terrorist group they were assisting. Whatever the degree of their knowing
involvement, they would be playing an important part in the carrying out of
terrorist activity. This consecutive sentencing provision would serve to deter and
denounce any form of support for terrorism. While the section would require
consecutive rather than concurrent sentences, such sentences would still be

subiect to the totality principle.
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RELATED CLAUSES

Clause 22, which provides for parole eligibility.
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CLAUSE 4

PROPOSED SECTION

New section 83.27 to be added to the Criminal Code.

PRESENT SECTION

There is no present section. This would be part of a new Part 11.1 of the Criminal
Code.

SUBJECT AND EFFECT

Section 83.27 would provide for the sentence that would apply to all offences that

also constituted terrorist activity. Except for those offences for which the
minimum punishment is life imprisonment, the maximum sentence would become

a sentence of up to life imprisonment, if that were not already the maximum
sentence for the offence.

Subsection 83.27(2) would require that the prosecutor satisty the: court that the
offender, before making a plea, was notified that the greater punighment wc:q[d
he sought by reason of the offence also constituting a terrorist activity. If notice

were not given, the greater penalty would not apply.

REASONS FOR CHANGE

Persons who were parties o the carrying out of actual terrorist activity would be
committing a variety of offences under the Criminal Code, from the destruction of
substantial property under the offence of mischief to murder. Where the
sentence applicable fo the particular offence committed by the terrorist was not
already a minimum or maximum sentence of life imprisonment, section 83.27
would raise the maximum sentence for the offence committed to life
imprisonment. Because all terrorist acts are an attack against the state ot
Canada, and against all Canadians, they should all be severely punished
regardless of how the same act would be punished if it were not carried out as a
terrorist activity. Section 83.27 would impose the maximum punishment of life
imprisonment on all of these offences, other than offences for which the minimum
of life imprisonment applies, i.e. murder. This would provide for the greatest
deterrence and denunciation of terrorist acts, and would punish them on a scale

commensurate with the harm they do.

The greater punishment imposed by section 83.27 would only apply if the
prosecutor alleged and proved that the offence also constituted a terrorist
activity. Fairness requires that the accused person be notified that this would be
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alleged, and that the greater punishment would be sought as a result, before the
nerson pleaded to the offence with which they were charged.

RELATED CLAUSES

None,
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CLAUSE 4

PROPOSED SECTION

Qhsection 83.28 and 83.29 of the Criminal Code

PRESENT SECTION

New section

SUBJECT AND EFFECT

The new section 83.28 will provide for judicial orders to allow for the compelling
of testimony of material witnesses in the investigation of offences related to
terrorist groups (investigatory hearings). The investigatory hearing may be held
where a judge is satisfied that there are reasonable grounds to believe that a
terrorism offence has been or will be committed. The consent of the Attorney
General is required to initiate the process and the hearing must be held before a
judge. Charges need not be laid against any suspects at the time that the
investigatory hearing is held. The order may include a requirement that a person
attend for examination under oath and produce records of things. Legal
safeguards are expressly provided for the witness, including protections against
the disclosure of information that is protected by Canadian laws related to |
privilege or non-disclosure of information, protections against self-incrimination In
relation to other criminal proceedings and the right to retain and instruct counsel.
A power of arrest is provided in respect of a person who is evading the order or Is

about to abscond.

REASONS FOR CHANGE

At present, there is no mechanism to compel the attendance of a witness at the
investigatory stage in relation to the investigation of a domestic criminal oftence.

Given the international dimensions of terrorist groups, their mobility and ab:ility {o
draw upon international networks, additional investigative powers are required at

earlier stages of an investigation. For the purposes of assisting a fefeign state In
their own criminal investigations, the Mutual Legal Assistance in Criminal Matters

Act (MLA) currently provides a power to compel attendance of a witness in
Canada to provide testimony in relation to foreign offences alleged to have been
committed outside of Canada. The investigative hearing proposed would
orovide a similar capacity domestically to that afforded in relation to foreign

investigations. Unlike the MLA process, however, the investigatory hearing in
relation 1o terrorism offences may only be conducted before a judge.

RELATED CLAUSES
None
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CLAUSE 4

PROPOSED SECTION

Subsection 83.30 of the Criminal Code

PRESENT SECTION

New section

SUBJECT AND EFFECT

The new section 83.30 will provide a power for the police, upon receivifzg the
consent of the Attorney General, to lay an information and have conaitions |
imposed a person where it is believed, on reasonable grounds, that a terrorist
activity will be committed, and there are reasonable grounds to suspect that a
imposition of conditions or the arrest of a person is required to prevent the
commission of the terrorist activity.

In exigent circumstances, where it was suspected on reasonabie gi"u‘unds that an
arrest was necessary to prevent the commission of the terrorist activity, the
peace officer could arrest a person without a warrant and bring_ them befpre a
judge. However, the consent of the Attorney General would still be required

hefore the person was brought before the juage.

The person would have to be brought before a judge as soon as passiblg, and in
any event within 24 hours if a judge was available. The judge could continue tfae
detention pending a hearing, but that detention could not exceed 48 h:_::nurs, while
the peace officer demonstrated why the person must have conditions imposed

upon him as part of any release.

REASONS FOR GHANGE

A police officer may have reasonable grounds to believe that a terrorist activity
will be commitied, but be unable to take action against a person because the
officer lacks, at the point of identifying the threat and the person, the grounds
necessary to support the ordinary criminal law standard of a belief on reasonable
grounds in relation to that person. The officer may only have reasonabie |
suspicion. Given the grave nature of the harm posed by terrorist activity, there 1s
a need to be able to act quickly to address the threat. Although a power of
warrantiess arrest is provided in exigent circumstances, the provision is directed
toward the release of the person on conditions, rather than a continuing
detention.

In the terrorism legislation recently passed in the United States, the Attorney
General has been given the power to issue a certificate on reasonable grounds
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to believe that a person is a threat to the security of the US, and tr!e person may
be held for up to seven days pending deportation. In the quted Kingdom, a
peace officer may arrest a suspected terrorist and may detain th person after an
nitial 48 hours if a judicial officer has reasonable grounds to believe that the

further detention is required for purposes of investigation.

None
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CLAUSE 5
PROPOSED SECTION

Amendment to section 183 of the Criminal Code.

PRESENT SECTION
. Section 183 of the Criminal Code.

SUBJECT AND EFFECT

Section 183 of the Criminal Code lists those offences that may be the subject of
an authorization to intercept private communications issued under section 186 of
the Criminal Code. The amendment to section 183 would add references o
include the new offences established by the Bill to the list of offences subject 10

such authorizations.

The sections added to section 183 would be: 83.02 (providing or collecting
oroperty for certain activities); 83.03 (providing, making available, etc. pn::pert}f or
services for terrorist purposes); 83.04 (using or possessing property fqr_ ter:rf.:rrtst
purposes); 83.18 (participation in activity of terrorist group); 83.1 9 (facilitating
terrorist activity); 83.2 (commission of offence for terrorist group); 83.21
(instructing commission of offence for terrorist group); 83.22 (instructing FG carry
out terrorist activity); 83.23 (harbouring or concealing); 424.1 (threat against
United Nations or associated personnel); 431.1 (attack on premises,
accommodation or transport of United Nations or associated personnel); 431.2

(explosive or other lethal device).

A further amendment would add a reference to the end of section 183 to include
“any other offence that there are reasonable grounds to believe is an oftence
described in paragraph (b) or (¢} of the definition of “terrorism offence” in section
2" of the Criminal Code as amended by clause 2(2) of the Bill. This would
include in section 183 all offences committed for the benefit of, at the direction of

or in association with a terrorist group (i.e. paragraph (b)), and ali offences that
also constitute terrorist activities (i.e. paragraph {(c)).

REASONS FOR CHANGE

The inclusion of the new offences in section 183 would allow law enf{:rrceme?nt
officials to seek, in appropriate cases, a judicial authorization to intercept private
communications. This is a crucial investigative tool needed to fight terrorism.

RELATED CLAUSES

Clauses 1 and 6 {0 8.
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Definitions 183. In this Part,

"oHfence” «infraction» "offence” means an offence contrary to, any conspiracy or attempt to commt
or being an accessory after the fact in relation to an ﬂﬁencg contrary to,
or any counselling in relation to an offence contrary 1o section 47 {(high
treason), 51 (intimidating Parliament or a legisiature), 52 (sabotage}, 57
(forgery, etc.), 61 (sedition), 76 (hijacking), 77 (endangering safety of
aircraft or airport), 78 (offensive weapons, etc., on aircraft), 78.1 (offences
against maritime navigation or fixed platforms), 80 (breach of duty), 81
(using explosives), 82 (possessing explosive), 86 (possession cf weapon
obtained by commission of offence), 82 (weapons trafficking), 100
(possession for purpose of weapons trafficking), 102 {making awomatic
firearm), 103 (importing or exporting knowing it is unauthorized), .1 04
(unauthorized importing or exporting), 119 (bribery, etc.), 120 (bn_hgry.
etc.), 121 (fraud on government}, 122 (breach of trust), 123 (municipal
corruption}, 132 (perjury}, 139 (obstructing justice), 144 (prison braagh},
163.1 (child pornography), 184 (unlawful interception), 191 (possession of
intercepting device), 235 (murder), 264.1 (uttering threats), 267 (assauit
with a weapon or causing bodily harm), 268 (aggravated assault), 269
(uniawfully causing bodily harmy), 271 (sexual assault), 272 (sexual
assault with a weapon, threats to a third party or causing bodily harm),
273 (aggravated sexual assault), 279 (kidnapping), 279.1 (hostage
taking), 280 (abduction of person under sixteen), 281 (abduction of
person under fourteen), 282 (abduction in contravention of custﬂdy
order), 283 (abduction), 318 (advocating genocide), 327 (possession of
device to obtain telecommunication facility or service), 334 (theft), 342
(theft, forgery, etc., of credit card), 342.1 (unauthorized use of computer),
342.2 (possession of device to obtain computer service), 344 (robbery},
346 (extortion), 347 {criminal interest rate), 348 (breaking and entering),
354 (possession of property obtained by crime), 356 (theft from mail}, 367
(forgery), 368 (uitering forged document), 372 (false messages), 380
(fraud), 381 (using mails to defraud), 382 (frauduient manipulation of
stock exchange transactions), 424 (threat to commit offences against
internationaily protected person), 426 (secret commissions), 430
(mischief), 431 (altack on premises, residence or transport of
internationally protected person), 433 {arson), 434 (arson), 434.1 {arson),
435 (arson for fraudulent purpose), 449 {(making counterfeit money), 450
(possession, etc., of counterfeit money), 452 (uttering, etc., cﬂunterfeit‘
money), 462.31 (laundering proceeds of crime) or 467.1 (participation in
criminat organization), subsection 145(1) (escape, etc.), 201(1) {keeping
gaming or betting house), 210(1) (keeping common bawady house),
212(1) (procuring), 212(2) (procuring), 212(2.1) (aggravated offence In
relation to living on the avails of prostitution of a person under the age of
eighteen years), 212(4) (offence -- prostitution of person uncer eighteen)
or 462.33(11) {acting in contravention of restraint order), or naragraph
163(1)(a) (obscene materials} or 202(1)(e) (pool-selling, etc.) of this Act,
section 45 {conspiracy) of the Compefition Act in relation to any of the
matters referred to in paragraphs 45{4){a) to (d) of that Act, section 47
(bid-rigging) or subsection 52.1(3) (deceptive telemarketing)} of that Act,
section 5 (trafficking), 6 (importing and exporting), 7 {production}, &
(nossession of property obtained by designated substance offences}or ©
(laundering proceeds of designated substance offences) of the Controlled
Drugs and Substances Act, section 153 (false statements), 158
(smuggling), 163.1 (possession of property obtained by smuggling, etc.)
or 163.2 {launderina proceeds of smuaaling. etc.) of the Cusfoms Act.
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sections 94.1 and 94.2 (organizing entry into Canada), 894 .4
(disembarking persons at sea) and 84.5 (counselling faise statements} of
the Immigration Act, section 126.1 (possession of property abtained by
excise offences), 126.2 (laundering proceeds of excise offences), 158
(unlawful distiliation of spirits) or 163 (unlawiui selling of spirits) or
subsection 233(1) (unlawfut packaging or stamping) or 240(1) (unlawful
nossession or sale of manufactured tobacco or cigars) of the Excise Act,
section 108 (fraudulent bankruptcy) of the Bankruptcy and insc}!vefncy
Act. section 3 (bribing a foreign public official), section 4 (possession of
property) or section 5 (laundering proceeds of the nﬁenqe) of the |
Corruption of Foreign Public Officials Act, section 3 (spying) of the Official
Secrets Act. section 13 (export or attempt to export), 14 {(import or
attempt to impart), 15 (diversion, etc.), 16 (no transfer of permits}), 17
(false information) or 18 (aiding and abetting) of the Expm*and import
Permits Act, any offence under the Crimes Against Humanity and War
Crimes Act, or any other offence created by this Act for which an offender
may be sentenced to imprisonment for five years or more that thﬁe::e are
reasonable grounds to believe is part of a pattern of criminal activity
planned and organized by a number of persons acting in concert or any
other offence created by this or any other Act of Parliament for which an

offender may be sentenced to imprisonment for five years or more that
there are reasonable grounds to believe is committed for the benefit of, at

the direction of or in association with a criminal organization;
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CLAUSE 6

PROPOSED SEGTION

Amendment to section 185(1.1) of the Criminal Code.

PRESENT SECTION

Section 185(1.1) of the Criminal Code.

SUBJECT AND EFFECT

Section 185 sets out the procedures and criteria for granting autheﬁgatiﬂq to
intercept private communications, and permits extensions of the period within

which notice must be given o the person whose communications are |
intercepted. A written ex parte application must be accompanied by an affidavit.

Subsections 185{1)(c) to (h) specify the information the affidavit must contain.
Subsection 185(1)(h) states that the affiant must state whether other investigative
nrocedures have been tried and have failed or why it appears they are uniikely to
succeed or that the urgency of the matter is such that it would be impractical to
carry out the investigation of the offence using only other investigative
orocedures. This is known as the so-called “investigative necessity” or “last

resort” requirement.

Section 185(1.1) eliminates this as a requirement where the application for
authorization is in relation to an offence under section 467.1 or an offence
committed for the benefit of, at the direction of or in association with a criminal

organization.

The new section 185(1.1) is amended to eliminate the "investigative nece§$¥ty"
requirement where the application for authorization is in relation to a terrorism

offence.

REASONS FOR CHANGE

Terrorist activity involves complex networks of people participating at all levels,
who must be able to communicate with each other in order o plan and execute
their terrorist acts. Terrorist groups are extremely difficult to penetrate and
infiltrate and thus, the interception of communications may be the only effective
way to penetrate their activities. To be effective and in order to prevent terrorist
activities, the police must be able to investigate terrorist groups. One of the few
chances of prevention may thus lie in being able to penetrate the
communications through which they plan for the carrying out of the activity.
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D 1¥S
Exception danslecas (1 1) L'alinéa {1)h) ne s'applique pas dans les cas ou
dun gang 'autorisation demandée vise :

a) une infraction prévue a l'article 467.1;

b une infraction commise au profit ou sous ia direction
d'un gang, ou en association avec lul.
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CLAUSE 7

PROPOSED SECTION

Amendment to section 186.1 of the Criminal Code.

PRESENT SECTION

Section 186.1 of the Criminal Code.

SUBJECT AND EFFECT

Section 186 of the Criminal Code provides for the granting of an authorization to
surreptitiously intercept private communications. Ordinarily, tl'_le maximum pertod
during which an authorization to intercept private communications can be granted
- unless further renewed — is 60 days. Section 186.1 provides that in relation 1o
an offence under section 467.1, or an offence committed for the benefit of, at the
direction of or in association with a criminal organization, authorization or any
renewal thereof may be valid for one or more periods specified in the
authorization exceeding sixty days, each not exceeding one year.

The amendment proposes to permit this one year maximum to apply tc_: an
authorization to intercept private communications in relation to a lerrorism

offence.

REASONS FOR CHANGE

The ability to obtain an authorization for up to one year is a signiticant power. it
nermits resources to be focused upon the investigation rather than on the time-
consuming and resource intensive efforts that are often required in relation to
renewals of standard 60 days authorizations. Planning a terrorist attack may be .
comprehensive and external over a long period of time. Planning activities may
be spaced or staggered over time. This amendment helps to ensure that terrorist
groups do not defeat the ability of the police to conduct effective wiretap based

investigations.

RELATED CLAUSES

Clauses 5 6, and 8.
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Time limitation in

relation to criminal

prganizations

186.1 Notwithstanding paragraphs 184.2(4)e) and
186(4)(e) and subsection 186(7), an authonization or any
renewal of an authorization may be valid for one or more
periods specified in the authorization exceeding sixty

days, each not exceeding one year, where the
authorization is in relation to

(a) an offence under section 467.1; or
(b} an offence committed for the benefit of, at the

direction of or in association with a criminal
organization.

1997, ¢. 23, 8. 6.
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CLAUSE 8

PROPOSED SECTION

Amendment to section 196(5) of the Criminal Code.

PRESENT SECTION

Section 196(5) of the Criminal Code.

SUBJECT AND EFFECT

Section 196 of the Criminal Code requires that notice be given in wrniling ?a
persons who were the object of an interception pursuant 10 an authorization
within 90 days after the period for which the authorization was given or re_newed .
Subsection 196(3) permits this period o be extended for a maximum periog of 3
vears at a time, if the investigation is continuing or a subsequent investigation of
an offence resulted from the investigation. Section 196(5) permits the deiay in
notification to be given if the judge is satisfied that the offence that is being *
investigated is an offence under 467.1, or an offence committed for the benefit of,

at the direction of or in association with a criminal organization.

The proposed amendment to subsection 196(5) would permit delay in notification
on the basis of the interests of justice when the investigation is in relation 1o a

terrorism offence.

REASONS FOR CHANGE

Terrorist groups are extremely difficult to penetrate and the interception of
communications may be the only effective way to penetrate their activities. The
nlanning of terrorist activities can be comprehensive and extend over a long
period of time. Great harm may be caused to an investigation by a requirement
to prematurely provide notice to some members of a terrorist group that their
group is the object of investigations that are utilizing the interceptions of private
communications. To be effective and in order to prevent terrorist activities, the
police must be able to investigate terrorist groups. One of the few chances of
orevention may thus lie in being able to penetrate the communications through

which they plan for the carrying out of the activity.
RELATED CLAUSES

Clauses b, 6, and 7.
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Written notification to 196. (1) The Attorney General of the province in which an application under

be given subsection 185(1) was made or the Solicitor General of Canada if the
application was made by or on behaif of the Solicitor G:ene_ral of Ca_ﬂada shall,
within ninety days after the period for which the authorization was given or
renewed or within such other period as is fixed pursuant to subsection 185({3}
or subsection (3) of this section, notify in writing the person who was the opject
of the interception pursuant o the authorization and shall, in a manner
prescribed by regulations rmade by the Governor in Council, certify to the court
that gave the authorization that the person has been sO notified,

Extension of periad (2) The running of the ninety days referred to in subsec’giﬂn (1), or c:ff any

for notiication other period fixed pursuant to subsection 185(3) or subsection (3) of this
section, is suspended until any application made by the Aftorney ng:erai or
the Solicitor General to a judge of a superior court of criminal junsdmimn. or a
judge as defined in section 532 for an extension or a subsequent extension of
the period for which the authorization was given or renewed has been heard

and disposed of.

Where extension to (3} Where the judge to whom an application referred to in subsection (2) s
be granted made. on the basis of an affidavit submitted in support of the application, IS
satisfied that

(a) the investigation of the offence to which the authorization reiates, or

(b) a subsequent investigation of an offence listed in seat{ion 18"3: |
commenced as a result of information obtained from the investigation

referred to in paragraph (a),

is continuing and is of the opinion that the interests of justige warrant the
granting of the application, the judge shali grant an extension, or a subsequent
extension, of the period, each extension not to exceed three years.

Application 10 be (4) An application pursuant to subsection (2) shall be accompanied by an
agrﬂ;mﬁa”’&ﬁ by affidavit deposing to
dTiItaVl

(a) the facts known or believed by the deponent and relied on to justify the
belief that an extension should be granted; and

(b} the number of instances, if any, on which an application has, to the
knowledge or belief of the deponent, been made under that gub_sectmn i
relation to the particular authorization and on which the application was
withdrawn or the application was not granted, the date on which each
application was made and the judge to whom each application was made.

Exception for criminal (6) Notwithstanding subsections {3) and 185(3), where the judge {0 w;hcm

organization an application referred to in subsection (2) or 185(2) is made, on the basis of
an affidavit submitted in support of the application, is satisfied that the
investigation is in rejation to

(a) an offence under section 467.1, or

(h) an offence committed for the benefit of, at the direction of or in
association with a criminal organization,

and is of the opinion that the interests of justice warrant the granting of _the
anplication. the iudae shall arant an extension. or a subseauent extension. of
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the period, but no extension may exceed three years.

R.S.. 1085, ¢c. C-46, s. 196; R.S., 1985, c. 27 (1st Supp.), 5. 28; 1893, ¢. 40, s.
14; 1897, ¢. 23,5. 7. -
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CLAUSE 9

PROPOSED SECTION

New subsection (6.01) in section 231 of the Criminal Code.

PRESENT SECTION
Section 231 of the Criminal Code.

SUBJECT AND EFFECT

The amendment would add a new subsection to section 231 of the Criminal
Code, which sets out when murder is first degree or second degree r_ngrder.
Subsection 231(2) provides that murder is first degree murder when it is pianned

and deliberate.

The new subsection (6.01) would provide that irrespective of whether it was
nlanned and deliberate, murder would be first degree murder when the death
was caused while committing or attempting to commit an indictable offence that
also constituted a terrorist activity. The minimum punishment for murder,
whether first or second degree, is life imprisonment. Those persons convictea of
first degree murder are not eligible to apply for parole until they have served

twenty-five years in prison.
REASONS FOR CHANGE

The amendment would punish any murder, that occurred as a result of terrorist
activity, as first degree murder. This will serve {o deter terrc::rigt act-ivity and o
provide the greatest degree of denunciation for muraer committed in the_ course
of terrorist acts. Those who engage in terrorist activity would bear the risk of
liability for the greater punishment if they commit murder in the course of that
activity, regardiess of whether they planned to commit murder when they _seif out
to carry out the terrorist act. Classifying murder in these cases would be in ilr}e
with the classification of murder committed in the course of criminal organization

offences (i.e. subsection 231 (6.1).

RELATED CLAUSES

None.
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Ciassification of
murger

Planned and
deliberate murder

Contracteg murder

Murder of peace
officer, etc.

Hijacking, sexual
assault or kidnapping

Criminat harassment

231. {1) Murder is first degree murder or second
degree murder.

(2) Murder is first degree murder when it is planned
and deliberate.

(3} Without limiting the generality of subsection (2},
murder is planned and deliberate when it is committed
pursuant to an arrangement under which money Or
anything of value passes or is intended to pass from ong
person to another, or is promised by one person o
another, as consideration for that other's causing or
assisting in causing the death of anyone or counselling
another person to do any act causing or assisting in

causing that death,

(4) lrrespective of whether a murder is planned and
deliberate on the part of any person, murder is first
degree murder when the victim is

(a) a police officer, police constable, constable, sheriff,
deputy sheriff, sheriffs officer or other person
employed for the preservation and maintenance of the
public peace, acting in the course of his duties;

(b) a warden, deputy warden, instructor, keeper, jailer,
guard or other officer or a permanent employee of a
prison, acting in the course of his duties; or

(¢) a person working in a prison with the permission of
the prison authorities and acting in the course of his

work therein.

(5) frrespective of whether a murder is planned and

deliperate on the part of any person, murder is first
degree murder in respect of a person when the geath Is
caused by that person white committing or attempting to
commit an offence under one of the following sections:

(a) section 76 (hilacking an aircraft);
{b) section 271 (sexual assault),

(c) section 272 (sexual assault with a weapon, threats
to a third party or causing bodily harmy;

(d) section 273 {aggravated sexual assauit);

(e) section 279 (kidnapping and forcible cmﬂTﬁnemem);
or

()} section 279.1 (hostage taking).

(6) Irrespective of whether a murder is planned and
deliberate on the part of any person, murder is first
degree murder when the death is caused by that person
while committing or attempting to commit an offence

Released under the Access to Information Act /
Divulge(s) en vertu de la Loi sur I'acces a l'information.
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Using explosives in
association with
criminal organizahon

Second degree
murdar

under section 264 and the person committing that
nffence intended to cause the person murdered to fear for
the safety of the person murdered or the safety of anyone
known to the person murdered.

(6.1) irrespective of whether a murder is planned and
deliberate on the part of a person, murder is first degree

murder when the death is caused whiie committing or
attempting to commit an offence under section 81 for the
benefit of at the direction of or in association with &

criminal organization.

(7} All murder that is not first degree murder is second
degree murder,

R.S.. 1985 c. C-46, s. 231; R.8., 1885, ¢. 27 {1st Supp.).
ss. 7, 35, 40, 185(F), c. 1 (4th Supp.), s. 18(F); 1997, C.
16, 6. 3, ¢. 23, 8. 8.

Released under the Access to Information Act /
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Warrant of sezure 320. {1) A judge who is satisfied by inforrnation on
oath that there are reasonable grounds for believing that
any publication, copies of which are kept for sale or
distribution in premises within the jurisdiction of the court,
is hate propaganda shall issue a warrant under his hand
authorizing seizure of the copies.

Summons to occupier (2} Within seven days of the issue of a warrant under
subsection (1), the judge shali issue a summons to the

occupier of the premises requiring him to appear betore
the court and show cause why the matter seized should

not be forfeited to Her Majesty.

Owner and author (3) The owner and the author of the matter seized

ey appeat under subsection (1) and alleged to be hate propaganda
may appear and be represented in the proceedings in
order to oppose the making of an order for the forfeiture of

of the matter.

Order of forfeiture (4) If the court is satisfied that the publication referred
to in subsection (1) is hate propaganda, it shail make an
order declaring the matter forfeited to Her Majesty in night
of the province in which the proceedings take place, for
disposal as the Attorney General may direct.

Dispasal of matter (5) If the court is not satisfied that the publication

referred to in subsection (1) is hate propaganda, it shall
order that the matter be restored to the person from whom

whom it was seized forthwith after the time for final appeal
has expired.

Appeal (6} An appea! lies from an order made under
subsection {(4) or {5) by any person who appeared in the
proceedings

(@) on any ground of appeai' that involves a question of
law alone,

(b) on any ground of appeal that involves a question of
fact alone, or

{c) on any ground of appeal that involves a question of
mixed law and fact,

as if it were an appeal against conviction or against a
judgment or verdict of acquittal, as the case may be, on a
auestion of law alone under Part XX|, and sections 673 to

696 apply with such modifications as the circumstances

require.

Consent (7) No proceeding under this section shall be instituted
without the consent of the Attorney General.

Defintions (8) In this section,

"count” «tnbunab "court” means

(@) in the Province of Quebec, the Court of Quebec,
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"genocide”
«genaciden

“hate propacanda”

cpropagande
hainetise»

udge” qugen

(a.1} in the Province of Ontario, the Supernior Court
of Justice,

(b) in the Provinces of New Brunswick, Manitoba,
Saskatchewan and Alberta, the Court of Queen's
Hench,

(c) in the Provinces of Prince Edward Island and
Newfoundiand, the Supreme Court, Trial Division,

(c.1) {Repealéd, 1892, ¢. 51, s. 36}

(d) in the Provinces of Nova Scotia and British
Columbia, the Yukon Territory and the Northwest
Territories, the Supreme Court, and

(2) in Nunavut, the Nunavut Court of Justice;

"genocide" has the same meaaning as in section 318,

“hate propaganda" means any writing, sign or visible
representation that advocates or promotes genocide or
the communication of which by any person would
constitute an offence under section 319,

“judge" means a judge of a court.

R.S. 1985 ¢. C-46, s. 320; R.S., 1985, ¢. 27 (2nd Supp.),
s. 10, ¢. 40 (4th Supp.), s. 2; 1890, c. 16, 8. 4, c. 17, 5. 11;
1992 c. 1, s. 58, ¢. 51, 5. 36; 18988, c. 30, 5. 14; 1999, c.
3.5, 29.
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Threat to commit 424. Every one who threatens to commit an offence
?f:fn?;izﬁggﬂ under section 235, 266, 279 or 279.1 against an
:lmtemd person internationally protected person or who threatens to

commit an offence under section 431 is guilty of an
indictabie offence and liable to imprisonment for a term
not exceeding five years.

R.S.. 1985, c. C-46, s. 424; R.S., 1985, ¢. 27 (1st Supp.},
5. 95,
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CLAUSE 10

PROPOSED SECTION
320.1 of the Criminal Code.
PRESENT SECTION

New section.

SUBJECT AND EFFECT

The new section 320.1 of the Criminal Code creates an in rem procedure,
independent from prosecutions. It authorizes a court to order deletion of publicly
available, on-line, hate propaganda when it is stored on a computer system
server that is within the jurisdiction of the court. This procedure would aliow the
material to be deleted in cases where the person who posted it is unknown, or Is

outside the country.

REASONS FOR CHANGE

Web pages have become an easily available and efficient means of
communicating hate propaganda. This provision will aliow hate messages
appearing on a public Internet site to be deleted regardless of who posted these
messages. This provision would parallel, in the computer world, the existing
section 320 of the Criminal Code that allows for the forfeiture of copies, held for
sale or distribution, of any publication found by the court to be hate propaganda.

RELATED CLAUSES

None
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CLAUSE 11

PROPOSED SECTION

Clause 11 amends section 424 of the Criminal Code and adds new section
424.1 of the Criminal Code.

PRESENT SECTION

Section 424 of the Criminal Code.

SUBJECT AND EFFECT

The section makes it an offence to threaten to commit an offence under various
provisions of the Criminal Code against an internationally protected person.

The proposed section will expand the offences listed in the section {o 1qclude
sections 236 (manslaughter), 267 (assault with weapon or causing boaity harm),
268 (aggravated assault), 269 (unlawfully causing bodily harm), 269.1 (torture),
271 (sexual assault), 272 (sexual assault with weapon), and 273 (aggravated

sexual assault).

The proposed new section 424.1 of the Criminal Code will make it an offence to

threaten to commit a listed offence against United Nations personnef or
associated personnel with the intent to compel any person, group ot persons, state
or any international or intergovernmental organization to do or to refrain from doing

any act. The new crime will be punishable by up to ten years imprisonment.

REASONS FOR CHANGE

The changes to section are made to ensure consistency with new section 424.1.

New Subsection 424.1 is required to implement the Convention on the Safety
of United Nations and Associated Personnel. Arlicle 9 of the Convention
makes it a crime for anyone to threaten to commit certain crimes with the objective
of compelling a physical or juridical person to do or to refrain from doing any act’.

RELATED CLAUSES

Clause 3; Clause 13
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Threat to commit 424. Every one who threatens to commit an offence unaer section 235,
offence against 266, 279 or 279.1 against an internationally protected person or who threatens
iniernationaly to commit an offence under section 431 is guiity of an indictable offence and
protecied persan liable to imprisonment for a term not exceeding five years.

R.S.. 1985, c. C-46, 5. 424, R.S., 1983, ¢. 27 (1st Supp.}, 5. 90.
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CLAUSE 12

PROPOSED SECTION

New subsection (4.1) in section 430 of the Criminal Code.

PRESENT SECTION

Section 430 of the Criminal Code.

SUBJECT AND EFFECT

This amendment would create an offence of mischief in relation to a place of
religious worship or an object associated with religious worship, whgﬂ the |
mischief is motivated by hate based on religion, race, coiour, or na_tmngl or ethnic
origin. This offence would be punishable with a maximum term of imprisonment
of 10 years when prosecuted as an indictable offence, and 18 months on

summary conviction.

REASONS FOR CHANGE

The creation of an offence of mischief in relation to religious propery wc:u!d
signal the seriousness of an attack on a place or object of religious worship.
When directed against religious property, the impact of the mischief is not so
much the physical damage to the property as to the message conveyed Dy th_e_
damage or destruction. Such mischief could interfere with the freedom of religion
guaranteed by section 2(a) of the Charter by having a chilling effect on

worshipers of a targeted religion.

RELATED CLAUSES

None.
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Mischief

Mischief in relation o
cata

Bunishirment

Punishment

ldem

dem

430. (1) Every one commits mischief who wilfully
(@) destroys or damages properly,

(b) renders property dangerous, useiess, inoperative
or ineffective;

(¢} obstructs, interrupts or interferes with the lawiul
use, enjoymeni or operation of property, or

(d) obstructs, interrupts or interferes with any person In
the lawful use, enjoyment or operation Of propery.

(1.1) Every one commits mischief who wilfully

(a) destroys or alters gaia;
(b) renders data meaningless, useless or ineffective;,

(C) obstructs, interrupts or interferes with the lawful use
of data; or

(o) obstructs, interrupts or interferes with any person in
the lawful use of data or denies access {o data to any
nerson who is entitied to access thereto.

(2) Every one who commits mischief that causes
actual danger to life is guilty of an indictable ofience and

iable to imprisonment for life.

(3) Every one who commits mischief in relation to
property that is a testamentary instrument or the vaiue of
which exceeds five thousand doliars

(a) is quilty of an indictable offence and liable to
imprisonment for a term not exceeding ten years; of

(b} is guilty of an offence punishable on summary
conviction.

(4) Every one who commits mischief in relation 1o
property, other than property described in subsection (3),

(a) is quilty of an indictable offence and liable 10
imprisonment for a term not exceeding two years, or

(b} is quilty of an offence punishable on summary
convicfion.

(5) Every one who commits mischief in reiation to data

(a) is quilty of an indictable offence and liable to
imprisonment for a term not exceeding ten years; or

(b} is quilty of an offence punishable on summary

Released under the Access to Information Act /
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Offence

Saving

{gem

Definition of "data”

conviction.

(5.1) Every one who wilfully does an act or wilfully
omits to do an act that it is his duty to do, if that act or

 omission is likely to constitute mischief causing actual

danger to life, or to constitute mischief in relation 10
property or data,

(a) is guilty of an indictable offence and hiable 10
imprisonment for a term not exceeding five years; or

(b} is guilty of an offence punishable on summary
conviction.

(6) No person commits mischief within the meaning of
this section by reason only that

(a) he stops work as a result of the failure of hus
employer and himself to agree on any matter relating
to his employment;

(b} he stops work as a resuit of the fallure of l:ais
employer and a bargaining agent acting on his behalf
to agree on any matter relating to his employment;, or

(¢} he stops work as a result of his taking parthin a
combination of workmen or employees for their own
reasonable protection as workmen or employees.

(7) No person commits mischief within the meaning of
this section by reason only that he attends at or near or
approaches a dwelling-house or place for the purpose
only of obtaining or communicating information.

(8) In this section, "data” has the same meaning as in
section 342.1.

R.S. 1985, c. C-46, s. 430; R.S., 1985, c. 27 (1st Supp.},
s. 57; 19894, ¢. 44, 5. 28.

Released under the Access to Information Act /
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CLAUSE 13

PROPOSED SECTION

Clause 13 amends current section 431 of the Criminal Code and adds new
sections 431.1 and 431.2 of the Criminal Code.

PRESENT SECTION
Section 431 of the Criminal Code.

SUBJECT AND EFFECT

Amended section 431 of the Criminal Code will clarify that it applies to a "vioient
attack’. -

New section 431.1 of the Criminal Code wili make it an offence to commit &
violent attack on the official premises, private accommodation or means of
transport of United Nations personnel or associated personnel that is likely to
endanger the life or liberty of such person. The new crime will be punishable by a

maximum of fourteen years imprisonment.

New subsection 431.2(3) of the Criminal Code will make it an offence to deliv‘er,
place, discharge or detonate an explosive or other lethal device In, Into or against
a place of public use, a State or government facility, a public transportation
system or an infrastructure facility, either with the intent 1o cause death or serious

bodily injury or with the intent to cause extensive destruction of such a place,
facility or system where such destruction results in or is Eikely_ to result in major
economic loss. A person convicted of this new crime will be liable to

imprisonment for life.

Subsection 431.2(1) provides definitions for the following expressions: "explosive
or other lethal device™ "infrastructure facility"; "military forces of a State”; "place
of public use"; and, "public transportation system". Subsection 431.2(3) creates
an exception for acts committed during an armed conflict.

REASONS FOR CHANGE
The changes to section are made to ensure consistency with new section 431.1.
New Subsection 431.1 is required to implement the Convention on the Safety

of United Nations and Associated Personnel as well as the International
Convention for the Suppression of Terrorist Bombings.

RELATED CLAUSES

Clause 3:; Clause 11
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Attack on premises, 431. Every one who commits an attack on the official

e oy | premises, private accommodation or means of transport

protected person of an internationally protected person that is likely to
endanger the life or liberty of such person is guilty of an
indictable offence and liable to imprisonment for a term

not exceeding fourteen years.

R.S.. 1985, ¢. C-46, 5. 431; R.S., 1885, c. 27 (1st Supp.),
5. B8.
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CLAUSE 14

PROPOSED SECTION

Amendment to the definition of “enterprise crime offence” in section 462.3 of the
Criminal Code.

PRESENT SECTION

Seaction 462.3 of the Criminal Code.

SUBJECT AND EFFECT

Section 462.3 provides definitions for the proceeds of crime prc:visic?ns Ehat are
set aut in Part Xi1.2 of the Criminal Code. The term “proceeds of crime’ 18

defined and encompasses any property, benefit or advantage within or outside

Canada, obtained or derived directly or indirectly as a result of an gnterprise
crime or designated drug offence or conduct that would have constituted such an

offence if it had occurred in Canada. An “enterprise crime offence” is defined as
consisting of certain specified offences against the Criminal Code. it is proposed
that the definition of an “enterprise crime offence” be amended to include an |
offence under section 83.12 (offences — freezing of property, disclosure or audit),
and amended to include a terrorism offence.

REASONS FOR CHANGE

Terrorism and curtailing the activities of terrorists is a serious matter. All |
activities related thereto must be curtailed. The amendment proposes that it

would be an offence when a person deals with any property, or any proceeds of
property, in any manner and by any means, with the intent G conceal or convert

it, knowing or believing that the property or proceeds were obtained or derived
directly or indirectly as a result of a terrorism offence.
RELATED CLAUSES

Clause 15.
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PART XIl.2
PROCEEDS OF
CRIME
Interpretation
Definitions 462.3 in this Part,
"enterprise crime offence” “enterprise crime offence” means

winfraction de crirminalité organisees

(a) an offence against any of the foilowing provisions,
nameily,

(iy subsection 99(1) {(weapons trafficking),

(i.1) subsection 100(1) (possession for purpose of weapons
{rafficking),

(i.2) subsection 102(1) (making automatic firearm),

(i.3) subsection 103(1} (importing of exporting knowing it is
unauthorized), |

(i.4) subsection 104{1) {unauthorized importing or exporting),
(i.5) section 119 (bribery of judicial officers, etc.),

(i} section 120 (bribery of officers),

(iii} section 121 {frauds on the government),

(iv) section 122 {breaf:;h of trust by public officer),

(iv.1) section 123 {municipal corruption),

(iv.2) section 124 (selling or purchasing office),

(iv.3) section 125 (inﬂuenctng or negotiating appointments oOr
dealing in offices),

(v) section 163 {corrupting morals},

(v.1) section 163.1 (chiid pornography),

(vi) subsection 201(1) (keeping gaming or betting house),
(vii) section 202 (betting, pool-selling, book-making, etc.),
(vii.1) paragraph 206(1)}{e) (money increment schemes, etfc.),
(viii} section 210 (keeping common bawdy-house}),

(ix) section 212 {procuring),
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(x) section 235 (punishment for murder),
(xi) section 334 {punishment for theft),

(xii) section 344 {punishment for robbery),
(xiii) section 346 (extortion),

(xiit.1) section 347 (criminal interest rate),
(xiv) section 367 (punishment for forgery),
(xv) section 368 (uttering forged document),

(xvi) section 380 (fraud),

{xvii) section 382 (fraudulent manipulation of stock exchange
fransactions),

(xvii.1) section 394 (fraud in relation to valuabie minerais),

(xvii.2) section 394.1 (possession of stolen or fraudulently oblained
valuabie minerals),

(xviii) section 426 {secret commissions),

(xix) section 433 (arson),

(xx) section 448 {(making counterifeit money),

(xxi) section 450 (possession, elc., of counterfeit money),
(xxii} section 452 {uttering, etc., counterteit money),

(xxiii) section 462.31 (laundering proceeds of crime), or
(xxiv) section 467.1 (participation in criminal organization),

(a.1) any indictable offence under this or any other Act of
Parliament committed for the benefit of, at the direction of or
1 association with a criminal organization for which the
maximum punishment is imprisonment for five years or
rTIore,

(b) an offence against subsection 86(1) (pﬂssessieq of
weapon obtained by commission of offence) or section _354
(possession of property obtained by crime), commmitted in
relation to any property, thing or proceeds obtained or
derived directly or indirectly as a resuit of

(i) the commission in Canada of an offence referred to in paragraph
(a) or (a.1) or a designated substance offence, or

(i} an act or omission anywhere that, if it had occurred in Canada,
would have constituted an offence referred to in paragrapn (&) Or
(a.1) or a designated substance offence,

(b.1} an offence against section 126.1 or 126.2 or
subsection 233(1) or 240(1) of the Excise Act, section 133,
150 163.1 or 163.2 of the Customs Act or subsection
52.1(9) of the Competition Act, OF
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(¢) a conspiracy or an attempt {0 commit, being an -
accessory after the fact in relation to, or any counseiling In
relation to. an offence referred to in paragraph (a), (a.1), (D)

or (b.1};
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CLAUSE 15

PROPOSED SECTION

Amendment to section 462.48(1) of the Criminal Code.

PRESENT SECTION

Section 462.48(1) of the Criminal Code.

SUBJECT AND EFFECT

Saection 462.48 allows for the disclosure of income 1ax infarn'}ation to the
authorities when the authorities are investigating one of the listed offences. It

orovides that ex parte applications in writing may be made b}{ an Attorney
General to a judge in order to obtain an order that the Commissioner of Customs

and Revenue, or designate, allow disclosure to a peace officer, ﬂr.pmduce
information and documents. The amendment would allow a terrorism offence to

be included as one of the listed offences.

REASONS FOR CHANGE

The authorities require varied investigative tools in order {o prevent tgrrori§t
activities. Terrorist activity involves complex networks of peaplg participating at
all levels. Money is needed to fund their activities. When terrorists operate apart

from a group, they will still require the help of individuai suppmters or support
networks. By allowing the authorities access o Income tax information, valuable

information may be obtained about these financial networ?cs'.. This is in the public
interest and it may benefit the investigation of terrorist activities.

RELATED CLAUSES

Clause 14.
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Disclosure of income 462.48 {1) The Attorney General may, for the
lax information purposes of an investigation in relation to

(@) a designated substance offence,

(b) an offence against section 354 or 462.31 where the
offence is alleged to have been committed In relation
to any property, thing or proceeds obtained or derived
directly or incirectly as a resuit of

I (i) the commission in Canada of a designated
substance offence, or

(i) an act or omission anywhere that, if it had
occurred in Canada, would have constituted a

designated substance offence, of

(c) an offence against section 467.1 or a conspiracy or
an attempt to commit, being an accessory after the
fact in relation to, or any counselling in relation 1o,

suich an offence,

make an application in accordance with subsection (2) for
an order for disclosure of information under subsection

(3).
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CLAUSE 16

PROPOSED SECTIONS

Sections 486(2.101), (2.102), (2.11), (2.2), (4.1), (4.11), (4.7){b) to (e), and
(4.9)(c) of the Criminal Code.

PRESENT SECTIONS

Sections 486(2.11), (2.2), (4.1}, (4.7)(b) to (e), and (4.9){c) of the Criminal Code.

SUBJECT AND EFFECT

Section 486 of the Criminal Code sets out the circumstances in which a juage
may exclude the public from the courtroom, permit testimony outside the
courtroom, allow for the presence of a support person, reguiate cross-
examination of certain witnesses by the accused and make an order restricling
publication. Clause 16 adds subsections 486(2.101), (2.102) and* (4.11) to the
Criminal Code and makes consequential amendments to subsections (2.11),

(2.2), (4.1), (4.7)(b) to (e) and (4.9)(c).

Subsection 486(2.101) is designed to facilitate the testimony of certain
witnesses in situations where an accused is charged with any of the caffences‘
enumerated in 486(2.102). The judge may order that any witness testify outside
the courtroom or behind a screen or device that would prevent a view of the
sccused. Subsection 486(2.102) lists the offences for which an order may be
made under (2.101), and those offences are an ofience under section 467.1, a
terrorism offence, an offence under subsection 16(1) or (2), 17(1), 19(1), 20(1) or
22(1) of the Security of Information Act; ana an offence uﬂder gubsec_tian 21(1) or
section 23 of the Security of information Act that is committed in relation to one of

the previously referred to offences in that Act.

Subsection 486(4.1) provides that an order may be made directing that t_he |
identity of a victim or witness, or any information that could disclose their identity
not be published in any document or broadcast. The amendment proposes 1o
add to the subsection “an offence referred to in subsection (4.11), and aiiaws for
the protection of the identity of a justice system participant who is invmﬁlve‘d in the
oroceedings. Subsection 486(4.11) enumerates the offences as a‘cﬁmmal
organization offence, a terrorism offence, an oftence urxde'r subsection 16(1) or
(2), 17(1), 19(1), 20(1) or 22(1) of the Security of Information Ac_t; and an ﬂﬁeﬂce
under subsection 21(1) or section 23 of the Security of Information Actthat is
committed in relation to one of the previously listed offences in that Act.
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Subsection 486(4.7) lists the factors that the judge or justice is required to
consider in making an order under subsection 486(4.1). Some of Fhefacturs
listed in subsection 486(4.7) include if there is a real and substantial risk that the
victim or witness would suffer significant harm if their identity were disclosed,
whether the victim or witness needs the order for their security or to protegt them
from intimidation or retaliation, society's interest in encouraging the FE;DDTEH:}Q of
offences and the participation of victims and witnesses; and whether effec?we
alternatives are available to protect the identity of the victim of witngss. itis
nroposed that these factors be amended {0 also include the protection of the

identity of a justice system participant.

The amendment to subsectinn 486(4.1){c) will inaqrpmrate a “justigg system
narticipant” in order to protect the privacy of the justice system participant to
whom an application under subsection 486(4.1) for a publication ban relates.

REASONS FOR CHANGE

Testifying in a criminal proceeding can be a traumatic experience. :&tppeanng as
a witness in a case where the accused may be a member of a terrqrgt group
may be a traumatic experience. The amendment will permit a presiding judge to
permit a witness to testify outside the court room or behind a screen ar‘ﬂther
device that would allow the witness not to see the accused if the judge is of the
opinion that the exclusion is necessary to obtain a full and candid account from

the withess.

There are difficulties faced by justice system participants involved in bringing
cases of such serious matters in front of the courts. Intense pressure and
intimidation can result. A publication ban of the identity of the justice system
participant could alleviate the concerns of some justice system participants thgt
may be subject to harassment by the media or to intimidation or threa_ts resulting
from their loss of privacy due to publication or broadcast of their identity,

The amendment to subsection 486(4.9)(c) is intended to protect the_privaey of
the justice system participant to whom an application under subsection 486(4.1)

for a publication ban relates.

RELATED CLAUSES

None.
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Exclusion of publicin 486, (1) Any proceedings against an accused shali be

certain cases held in open court, but where the presiding judge,
provincial court judge or justice, as the case may be, Is of
the opinion that it is in the interest of public morals, the
maintenance of order or the proper administration of
justice to exclude all or any members of tne public from
the court room for all or part of the proceedings, he may

sO order.
Protection of chilc (1.1) For the purposes of subsections (1) and (2.3) and
winesses for greater certainty, the "proper administration of justice”

includes ensuring that the interests of witnesses under the
the age of eighieen years are safeguarded In proceedings
in which the accused is charged with a sexual offence, an
offence against any of sections 271, 272 and 273 or an
offence in which violence against the person is alleged 10
have been used, threatened or attempted.

Support person (1.2) In proceedings referred to in subsection (1 1), the
| oresiding judge, provincial court judge or justice may, on
application of the prosecutor or a witness who, at the time
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