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I

Itis beyond dispute that, according to the general principles of our criminal
law, there are three fundamental prerequisites for criminal liability, namely
in act, unlawfulness and mens rea. (There is possibly a fourth prerequisite,
nmely that the conduct which is sought to be punished must be covered by
in existing criminal sanction — the so-called principle of legality — but this
prerequisite can conceivably also be regarded as being incorporated in the
fequirement of unlawful ness.) This is the scheme used not only in academic
lierature, but also favoured by our courts, although the courts, influenced
b the terminology of English law, are fond of grouping the requirements of
i act and of unlawfulness together under the term actus rews, which, to-
gethet with ey rea, are then regarded as the two essential requirements for
“riminal liability,

ul.i“““qu, it is clear that in the South African criminal law the requirement
g LS strictly separated from the intention of the wrongdoer: intention,
s negligence, is regarded as a form of mens rea, and is thus included in
the ::)ncept of mens rea. More particularly, it is not required that the act of
o4 :Ongdoer should necessarily be a willed act; it is sufficient if it is merely
doer cntalr}r act, by which is generally meant that the conduct of the wrong-

ould have been controlled by his will.

The

bw outp pose of this article is to question this concept of thq act in criminal
gan ¢d above. This will be done with reference to a radical new theory
ing % the act in criminal law which has been developed in German law
but glgg - 25 led to 2 far-reaching new concept not only of a criminal act,
lleg 5,y € tequitement of sens rea. The theory here referred to is the so-
Beory g ani?‘ffmg‘kb”, which will here be described as the “finalistic

e
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II

In order properly to understand the finalistic theory of an act, it is necessary
to distinguish between the different theories of an act in German criminal law.
A knowledge of the causal theory of an act is of special importance here,
firstly because the act in the South African criminal law is traditionally de-
scribed in terms of this theory, and secondly because it is precisely this

theory which has been the target of criticism by jurists adhering to the
finalistic theory of an act.

The causal theory of an act (which is the first theory to be discussed here)
regards the act only from the outside, that is without any reference to the
state of mind of the person committing the act.-Tt is only interested in the
causal function of the act.2 A typical definition of the act in criminal law in
terms of this theory is usually as follows: the act is any voluntary human
conduct whereby some change, perceivable by the senses, is brought about
in the outside world by means of the mechanical laws of cause and effect.?
This conduct need not necessarily be willed, in other words, the change
effected in the outside world need not necessarily be the conscious aim t_)f th_e
petson acting. It is sufficient that the conduct is voluntary, by which is
meant that the bodily movement(s) of the person must be the result of some
formation of the will; the content of this will, however, is immaterial — it
can, at most, be taken into consideration when the mens rea of the person is
investigated. The bodily movements of the person must therefore not be the
result of some mechanical or psychological coetcion;* the person :{ct_mg
must have been in a position to avoid the bringing about of the pr_olubm:.
result if he paid his attention to it.? This requirement of voluntariness l_:ér
plains, on the one hand, why negligent acts (which appear on the outSIhe
not to be willed acts) are also included within the concept of an act for t :l
purposes of the criminal law, and, on the other hand, why acts committe

as a result of an overpowering force (vis absoluta) or in a state of automatism,
ate not included within the concept of an act.

The adherents of the causal theory of an act formulated their concept of

diret_‘.tl}' into English. Tn Harrap’s Standard German and English Dictionary {1967)' F mmf’ﬁ]
7us 18 translated with “finalism”, and Finalitat with “finality”. These English ‘C"“,Sd“ as
Ec used in this article, and the German adjective finale would be translated :
finalistic”, in order to distinguish it from “final”, which bears another rnc:mu:{d-
Jescheck “The doctrine of mens rea in German criminal law — its historical backgr?“ -
and present state” 8 CIL.§ 4 (1975) 112 at 113 footnote 2 speaks of the finale Handlng
;’sbre as the “purpose-orientated theory of action”,
Jescheck Lebrbuch des Strafrechss, allgemeiner Teil (2 ed 1972) 166. ist willkir-
I‘f’:ﬁ‘l Liszt Lebrbuch dos denischen Sirafrechts (25 ed 1927) 152: “Handlung 1st “; 7T
l:c es Verhalten zur Aussenwelt, genauer: Verdnderung der Aussenwelt quﬂ:_ e
arliches Verhalten, sei es cin die Verinderung verursachende Tun oder ein si€ ‘da
}:mchcnde Unterlassen; Radbruch Der Handisngshegriff in seiner Bedewting JiT £
_r:freirbfxqrfem (1904) 137: “Tar ist fiar uns das ké’irpcrliche Verhalten des ']:at: rsar;d
Q t:h:ja dg“;‘mCﬂhmge mit dem Erfolge”; Jescheck supra n 2 at 165-6; Schon : Teil
(1973) 45 rafgesetzbuch (18 ed 1976) 113; Bockelmann Strafrechi, allgemeitié

*Von Liszt Sipran 3 (8 ed
and 1939 zy 49.‘5 a‘: 4;%9;7

) 120; Welzel Das dentsche Strafrecht (11 ed 1969) s
*Cf De Wet

Schmidhiuser 1954 Z5/W7 27 at 28-9.

and Swanepoel § frafreg (3 ed 1975) 49-50,



Finalistic theory 5

an act for the first time in t_hc previous century, and this formulation is
characterised by the strong influence of the natural sciences - something
typical of the spirit of the age a century ago (one thinks of Darwin’s theory
Jfevolution).® This theory is, in fact, sometimes referred to as the “naturalis-
ic theoty of an act”. The act is always described by nineteenth century
jurists in terms of some bodily movement, and more particularly a muscular
contraction, or even as a contraction of the motor nerves. This is not only
the view of German criminal law scientists such as Beling” and von Liszt,®
but also of jurists belonging to the English-speaking wotld of that time,
cuch as Austin® and Holmes.1® The intention or aim of the person is, ac-
cording to this theory, of no relevance whatsoever for the purposes of the
concept of an act. It only comes to the fore later when the question has to
be answered as to whether the person had mens rea or not. In this way a sharp
distinction is drawn between the objective requirements of criminal liability
(namely the requirements of an act and of unlawfulness — therefore ac/us
rus) and the subjective requirement, namely mens rea.'! This sharp distinc-
tion between objective and subjective requirements is characteristic not only
of the former so-called ““classical” criminal law system in Germany,'? but
also of the present system of criminal liability in South Africa and England.

During the past thirty years, this causal theory of an act has increasingly
been subjected to criticism by the adherents of the finalistic theoty, among
whom Hans Welzel has been the most important. In the first place, it
is easy to criticize the view of the causal theory that an act is a muscular
contraction: such a view is incompatible with the punishment of omissions. 13
Even the first formulators of the causal theory appreciated this difficulty:
Bﬂmg, inan attempt to overcome the criticism, was prompted into attempt-
ing to transform an omission into a positive act (commission) by describing
W omission as a “withholding of the motor nerves” (Zuriickbaltung
mitorischer Nerven).'* In the second place, the causal theory cannot be
applicable in the case of crimes which are formally defined, that is to say
eimes which are not committed by the causation of a prohibited result, but

y mere conduct prohibited per se by the criminal law (eg rape and per-

q,}?f“”‘.h and Zipf Strafrecht, allgemeiner Teil (5 ed 1977) 207. Welzel Naturalisniss wnd
: Ier?;br!a;opb‘ie im Strafrecht (1935) shows how the whole system of criminal responsibili-
%) L‘i’n"oq Liszt is based upon the positivistic philosophies of ia Comte and Spencer.
we.ng Die Lebre vom Verbrechen (1906) 14. .
08 Liszt suprg n 3 (3 ed 1881) 70: “Das Verbrechen ist. . . willkiirliche kérperliche
u\:t‘i:gulni oder . , . Muskelerregung”. 5
il eitires on Jurispruden 885) Lec K VIII and XIX, especially pages
i prudence (5 ed 1885) tures
9};‘—_5' For criticism of Austin’s definition, see Hart Punishment and Responsibility (1968)
1
ni,.‘;{;“;s The Common Law (1881) 45.
n]mh“ cfas newe Bild des Strafrechtssystems (1961) 6; Bockelmann supra o 3 at 45.
u]tsche supra n 1 at 115; and supra n 2 at 155. : E
mpmccl; Supra n 2 at 155’ 166; Maurach—Zipf supra 0 6 at 208; SChOI‘lkC-SChthCI
MBelin % 9 at 113-4; Bockelmann swpra n 3 at 46. ! o E
5:.6»;% Mpra n 7 at 15, For criticism of Beling’s view, se¢ Jescheck in I m::b?;as
th! 13 143.- Von Liszt himself admitted in the 15th edition of his Lfbr bm&b(e dit)t
mﬁ: an omission is “cin der Kausalitat des Tuns analoges Merkmal, picht abes
at selbst”, and thereby contradicted his own original view.




6 3 SACCISASK 1979

jury).'® Furthermore, the naturalistic view of an act ag

about in the outside world which is petceivable by the

fit all types of crimes. How, for example, is such a “change brought about

in the outside world” to be construed in the case of crimen injuria, committed

by a male person peeping through a window at a female undressing, or in the

case of perjury, or in the case of criminal defamation 16 In the case of the

last-mentioned crime this theory is forced to make use of artificialities in

order to maintain itself: defamation is namely seen as movements of the

throat and the head which produces sound waves which act upon the ear-

drums of the hearer and reacts from there on his brain and his nerve-

system.? All this merely shows how untenable it is to apply the “laws” of a

natural science to a human or normative science such as the criminal law.

The criminal law deals with the conduct of human beings, who act con-

sciously and with preconception, and whose conduct cannot be equated

with blind causal processes. According to the finalistic theory, the causal

theory disregards the crucial role played by the human will as the factor

which ultimately determines the particular character or structure of an

act.!® In this regard it is particularly difficult to see how the causal theory

can be harmonized with the punishment of attempts, where the act is fre-

quently similar to some other apparently innocent act, but where it is

nevertheless regarded by the criminal law as 2 ceiminal act, merely because

of the intention on the part of the person.l® A further point of criticism

against the causal theory is that it is difficult to limit the chain of causality,

which apparently stretches back 24 infinitum, Thus the cause of the death of

{ the victim is not only the stabbing with a knife by the murderer, but also

the whole process whereby the murderer had been brought up by his

parents. If the act in criminal law is to be described in terms of mechanical

causation, it is almost impossible to ascertain the limits of the act: where
does the chain of causality begin and where does it end?20

In favour of the causal theory of an act, it can be said that it has forced

€ criminal law to undertake 2 necessary re-appraisal of the whole concept

of causality, This theory also at least has the advantage of fairly easily

accommodating crimes of negligence. As will be seen later, this is not the
case with the finalistic theory.

m

The causal and the finalistic theories are the most important theories of an

a change brought
senses” does not

reoockelmann supra n 3 at 46,
g:’-sgwck pnn I et 143; Maurach~Zipf supra n 6 at 208; Bockelmann supran3

Y"Welzel supra n 11 at 6-7; Radbruch 1 Fiy,
it : ‘gabe fur R von Frank 161. :
“I‘ffl:lzel ibid T; Jescheck supra n 2 at 166, and see especially the noteworthy views of
e urad'&—_Z:pf Slpra n 6 at 207-8,

clzel 7bid 7, erfrerpr 41. In Um die finale Handlungslebre (1949) 13, Welzel argues that

fg";:fbihgo :‘i‘;wipomt of the finalistic theory that intention forms part of the acii

e id in the fact that criminal attempts are ex hypothesi always imcn‘:ion_ah
mef;] s die versuchte Tatbeﬂtaﬂdﬂvcrwirlgichung m-tipavotsitzlich moglich ist,
sonte sollte das bej der vollendeten anders sein?”

cr g::;;&htadcr “4Pran 3 at 114; Welze] supra n 11 at 7-8; Jescheck supra n 2 at 166.

fallacics of"?bf,'i?gi'i‘;;;{’smm Teil (1973) 211-2, who endeavours to point out the

N
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st in the dogmatics of German criminal law. Before the finalistic theory is
discussed, it 1s, however, first necessary to refer to a thitd theory which is
sometimes advanced in Germany, namely, the social theory of an act.??
This theory is particularly linked to the name of Eberhard Schmidt. It
was he who, in the last edition of Von Liszt’s famous work on criminal law,
which appeared in 1932, and which he (Schmidt) had edited, defined the
act in criminal law as “a change in the social reality effected by means of
voluntary conduct”,** and thereby introduced the social theory. According
to this theory, it is immaterial whether the act brings about a change per-
ceivable by the senses in the outside world; what is of importance, is
whether the act has a socially relevant meaning.?3 The act is no longer
viewed from the vantage point of the natural sciences. More prominent is
the view that the criminal act is a Juwan act, which has specific social implica-
tions, in the sense that other members of society are also affected by it.
This theory, therefore, has a more personal character than the causal theory.
Another adherent of the social theory, Maihofer, describes the act as “ob-
jectively controllable conduct directed at an objectively controllable social
tesult”.®* Occurrences which are the result of blind causality, are excluded
_frnm the concept of an act. The requirement that the act must be controllable,
Is synonymous with the requirement of voluntariness, and the result of this
is that acts committed in a state of automatism (or as a reflex movement), as
well as acts committed in circumstances of complete coercion, are not real
acts for the purposes of the criminal law.2?

The great advantage of the social theoty of an act is that it can accommo-
date not only positive acts (commissiones) but also omissions. 2 In the case of
4n omission, there is, judging by social standards, an expectation to act
Positively, which is not fulfilled. The social theory has, however, not gained
3 much support as either the previous causal or the later finalistic theory of
an act. Criticism against the theory is that the “social significance” of an
act for the puzposes of the criminal law depends, in the last resort, on legal
forms, or the intention of the legislature, and is not derived from socio-
logy.?7 1t is difficult to reconcile this theory with the idea of law as an
Independent science. 28 The theory is also branded as too wide and vague,
And unpractical, 29

45 10 this theor G A e B
; v generally, sce Maihofer “Der soziale Handlungsbegrifi™ in e
-‘Fg?m': 156, and the 531'316 author’s Der Handlungsbegriff im Verbrechenssystem (1953)

1

==§°,°, von Liszt supra n 3 (26 ed 1932) vol 1 154, and also the footnote at 153.
scfzi“]ildt o 1?,56 JZ 190: “Handlung ist willkiirliches Vcl_'halten mit einem kjesnmmtm
mpr: €0 Sinn”; Jescheck cpra n 14 at 150-1; Maurach—Zipf supra n 6 at 217; Baumann

“Maihul}czn. at 219; Wessels Strafrecht, allgemeier Teil (5 ed 1975) 17.

m’d 1?9. L iupra n 21 at 156 178.

IGS chﬂnke._

Larl6 g, JSEhrﬁdeI supra n 3 at 117; Wessels snpra n 23 at 16-17; Maihofer supra n 21

escheck sipra n 14 ar 152 and supra n 2 at 168. / : e
Wizde‘ 0N supra n 3 at 49-50; Baumamf supra n 20 at 219: “\Was sozia_lerhcbl:’;h 11::
tin ])Cdenfans auch durch den Tatbestand umrissen. Nichtvorhandensein von latbe-
M By 2cht sozialerheblich.”
wy ockelmann siprg n 3 ar 50.

durach_

at 219 Zipf supra 1 6 at 218, and see cspecially the criticism of Baumann supra n 20
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v

The finalistic theory of an act represents a radical departure from the two
theories of an act discussed above. The basic point of departure of the
finalistic theory is that every human act is purpose-orientated, that is, aimed
at some specific goal. Because of his knowledge (which he gains by ex-
perience) of the causal processes, man is able to appreciate the possible con-
sequences of his conduct in advance. He can select an aim in advance and
direct, in a planned way, his conduct towards achieving this end. Man thus
subjects the mechanical or causal course of events to his “guiding” or
“steering” will.? “Finality” (Finalismus, Finalitit) is the term used to express
this idea of an intentional directing of a person’s conduct towards the
achievement of a previously chosen goal,3! and finality must be regarded as
the opposite of causality. Causality is the product of the mechanical opera-
tion of a chain of causes, and the question whether a causal connection exists,
is judged objectively ex post facto. Finality is the opposite: it is by prognosis
that a person calculates his conduct by subjugating the causal processes to
his guiding will.3? Finality is a teleological concept; Professor Welzel often
contrasts finality with causality by describing finality as “being able to see”,
and causality, on the other hand, as “blind”.3% The backbone of the act is the
human will, because the idea of finality is derived from the ability of the
human #i// to select a goal in advance, and to direct his conduct towards
achieving this goal.3*

The directing and steering of the will towards a specific goal can be
separated into three stages. First of all, there is the anticipation of the goal
in the person’s mind. Secondly, there is the selection of the means necessaty

to attain the goal and, thirdly, there is the actual achievement of the goal in
the outside world.35

According to the adherents of the finalistic theory, the concept of an
act corresponds with the concept of an act in everyday life,® and sometimes
this theory is referred to as the “ontological” or “philosophical” theory,*”
in order to contrast it with the causal theory, which can only be a theory of
an act peculiar to the law. The peculiar structure of an act can, from an

*"Welzel supran 11 at 1 and supran 4 at 33; also Welzel ““Studien zum System des Stral-
rechts” 1939 ZS#W 491 at 502; Maurach—Zipf supra n 6 at 200; Jescheck supra n 2 at
31.'161' 166, 226 s Mezger Strafrecht, allgemeiner Teil. Ein Sindienbuch (9 ed 1960) 51. g
The word Finalitit seems to be derived from the Latin finis, which means “‘end”, an

”also expresses the idea of “goal” — Maurach supra n 6 (4 ed) 178. “
Maurach-Zipf supra n 6 at 209; Welzel in 1939 Z§7I7 491 at 502, who adds: Aber
gerade weil die Kausalitit Zweckindifferent ist, kann sie in den Dienst der Zweck-
titigkeit gestellt werden,”

::\X{c]zcl supran 11 at 1; supra n 4 at 33,

“W'I_l:izcl sipran 11 at 1; Jescheck supra n 2 at 166.

Welzel supra n 11 at 172, supra n 4 at 34-5; Jescheck supra n 2 at 166-7; Baumand
supra n 20 at 212. Baumana points out the following conscquence of this classification:
if the actor hasb decided on his goal, but, for some reason ot other, this goal isnot
achieved, there is merely attempt., Conversely, if the physical realisation stretches further

:;;an t-hcfgual anticipated by the actor, there is (to the extent in which the physict
““um. OF events outstrips the actor’s anticipation) only causality, but no act.
Maurach siupra n 6 (4 cd) 187, i -

“Eg Sch(jnkc—Schr(idcr il 3 8 > + lescheck swpra n Zat
160 and supra 0 14 at 14(;{”1“4'?, at 114; Mezger supra n 30 at 48; Jescheck mpré



Finalistic theory 9

ontological or philosophical point of view, only be explained with reference
to the will of the person acting. The will is the backbone of the act, and this
is denied by the causal theory, according to which it is sufficient that the
act is voluntary.®® By “voluntary™ is meant that the person’s bodily move-
ments (and the consequences flowing therefrom) are the result of some or
other willed act, though it is always immaterial exactly what the contents of
this will is. In short, according to the causal theory it is sufficient shat
something is willed; what is willed, is, however, immaterial.?® In this way
the causal theory is merely interested in the outward results of the willed
act, that is, the mere causal processes which take place.

If one considers that possibly every human act can be subdivided into a
number of subordinate acts, it becomes clear that it is exactly the purpose
behind an act which gives it its particular unity or character. If, for example,
Idig with a spade in my garden, the act described as “digging” consists of
the holding of the spade, the pressing of the spade into the ground with my
feet, the turning over of the sod, and, together with all these, all the different
movements of the muscles in my body. The act described as “digging”,
constitutes, however, the unity of which all the abovementioned subordinate
acts from a part. My act of digging can, on the other hand, be regarded as
merely a component of some wider act, such as “gardening”, if, apart from
digging, T also ¢g plant, cut and water.

Precisely the same considerations apply to the concept of an act in the
criminal law. The criminal law is only interested in the act as set out in the
filtﬁmgm of the crime. In the case of murder, for example, it is the act of

causing the death”. “Causing the death” can be subdivided into a number
of acts, such as the pointing of the fire-arm, the curving of the finger around
the trigger, the discharging of the bullet, and the entering of the bullet into

¢ body of the victim. It is pointless to attempt to isolate one of these acts
a the real act of murdering. It is also pointless to regard any of these acts in
isolation, without reference to the goal the actor has in mind. That which
binds these subordinate acts together into a unity for the purposes of the law,
s the will of the actor, or the goal he has in mind.®® Even the English
lucists of the previous century who described the act in naturalistic terms as
A muscular contraction (such as Austin,*! Holmes*? and Salmond?3) have
all'eady appreciated the fact that the muscular contraction alone cannot
EETS? as a description of the act. According to them, the circumstances alnd
- poquences surrounding the act must also be considered. This explanation
E“.e owevet, not entirely satisfactory. A legion of circumstanceshsurrpungz

% driaa?t' and a legion of consequences results from an act. Whete is o
W the line between the circumstances and consequences which are

::Vi;elze] Supran 11 at 3, : .
o aCh-Zinf guprg 1 6 at 206; Welzel supra n 4 at 39; Radbruch Handiumgsbegriff 130;

ce ke Schrider supra n 3 at 113, and see above footnotes 4 and 5.

Welze]
“!d ftpra n 11 at 4.
**u:;s (Lecture XVII).

Sal : i
1903, S-S ispridence (12 ed 1966) 3534 (the first edition of ¢

- & also Fj “ 1 Acts”
£ o Fitzgerald “Voluntary and Involuntary
S on Jurisprudence (1961) 9_0 T

his work appeared in
in Guest (ed) Oxford
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relevant, and those which do not enter into the picture? The view that the
unity and true structure of the act is only deducible from the goal the actor
has in mind, is much more recommendable. This directing of the will is the

backbone of the act, or, put differently, each act is the manifestation of the
will 44

¥

The directing of his will upon a certain goal by the actor, is nothing else
than his intention. 5 This point has had a radical effect upon the system of
general principles in the criminal law, because this means that the intention
of the actor forms part of the acsus reus. This conclusion is a natural outcome
of the concept of an act by the adherents of the finalistic theory: all acts are
per definitionem intentional acts. Even in the case of crimes requiring mere
negligence, there is, according to this theory, still an intentional act. The
driver who fails to devote his attention to the road and collides with a
pedestrian, killing him, was also performing an intentional act, namellj,r
driving the motorcar to a certain destination. He is guilty of culpable homi-
cide because he failed, in the course of his willful driving of the motot-car,
to comply with the required standard of care. It is the careless performance

of an intentional act which is penalized here (according to Professor Wel-
zel), 40

At this stage the question can legitimately be raised: if intention forms
part of the actus rens, what remains of the requirement of mens rea ot fault?
According to the traditional scheme of the requirements for criminal re-
sponsibility in South Africa (as well as according to the classical theory of
criminal law in Germany), intention, just as negligence, is an element of
mens rea. 'The concept of wesns rea in this traditional system can be described
as a psychological concept, because all the requirements which have to do
with the psyche of the offender are collected under this concept; mens rea
is seen as the psychological link between the actor and his deﬂ_d-“ 'Ijhc
finalistic theory has clearly revealed the peculiar dual character of intention
in the traditional system. In this (latter) system intention can never have the
meaning of “natural” or “ordinary” intention — that which the ordinary
layman understands under this term. For the traditionalists, intention I
always equivalent to malice, or “wicked intention™: it is not sufficient that a
person’s will is directed towards a particular result (natural intention);
apart from this, the person must also have knowledge of the unlawfulness of
his act, Furthermore, in order to form the intention he must be endowed with

*The finalistic theory emphasises that there is no “neutral” act or “Handlung an sich”™
Thete is only an act of murder, act of cutting, act of stabbing, etc. This structure of
%‘rmcms of the act is derived from the purpose with which the act is committed. Se¢

&t clzel supra n 11 at 4, s#pra n 4 at 36, Baumann supra n 20 at 214. d
%;schcc}; supra n 2 at 161; Busch Moderne Wandlungen der Verbrechenslebre (1949) 8;

e elzel in 1939 Z5P 491 at 505, Um die finale Handlungslebre (1949) 9, 22.

*Welzel supr @ n 11 at 65-6, supra n 4 at 129-130, Um die finale Handlungslebre 19-20;
"JMaum k—Z;;:f mfm 3n 6 at 206, 210-11. e
escheck supran 2 at 13; VvV i S ‘L bicktiv

Bezichung des Thiters s et 2124740 2 (8 ed 1897) 154: “Schuld ist jenc subj

re 0 20 ot 375 zu dem cingetretenen . . . recheswidrigen Erfolg”; Baumand

SRR



Finalistic theory 11

certain mental capabilities — he must be said to have “criminal capacity”
(1aerekeningsvatbaarbeid). It is for this reason that an author such as Professor
De Wet, in his book on criminal law, differentiates between “coloured’ and
“colourless” intention; for the purposes of the criminal law intention must
always mean “coloured intention” (which means that knowledge of unlaw-
fulness is included within the concept of intention).48

It is clear that this last-mentioned concept of intention differs from what is
understood by “intention” in everyday life. It is an artificial concept, pecu-
liar to criminal law, or rather, peculiar to the traditional system of an act
and the psychological concept of mens rea. If somebody acts without being
aware that he is acting unlawfully (A slaughters a slaughter animal without
the necessary permit, being ignorant of the fact that a permit is required by
law), or acts while lacking criminal capacity (due to youth or mental illness),
he cannot, according to the psychological theoty of mens rea, be said to act
intentionally. This is illogical, and in conflict with the experience in day-to-
day life (A has, after all, slaughtered the animal intentionally, and a young
child and 2 mentally ill person can also act with intention).4® The supporters
of the finalistic theory of an act claim to work with a concept of intention
which is devoid of any artificiality, and this is all the more desirable if one
considers that the criminal law is nearer to everyday life than most other
branches of the law. 59

This does not mean that in a system which works with the finalistic theory,
%0 knowledge of the unlawfulness of the act is required. Knowledge of
unlawfulness still remains a cardinal requitement of criminal guilt, yet not
8 an element of intention (which forms part of the actus reus), but as an

element of a different concept of mens rea, namely the normative concept of
MENS rea. D

(To be continued.)

L]

“}):sc?‘ﬁf“d Swanepoel supra n 5 at 146 (footnote 248), 147 and 150. e
Mo 0% pra n 2 at 313; Welzel in 1939 ZS#W 491 at 504; Busch supra n 45 at 35:
fi'll:l'm];g'lbt zu, dass das Vermogen, einen Willen zu bilden, nicht vor den Zurechnungs-

it abhingig st Helen Silving Constituent Elements of Crime (1967) 241-2

tion ;ze % the view that an insane person cannot form intention, describing this assufnlcal:

or * L mba,b!l" a remnant of historical notions of criminal intent as a "vicious min
5\;1:10_113 w;{la,-_ She points out that modern psychiatry has Sho“if‘ that an insane

mtm::,’ m.d“dmg a schizophrenic patient and a psychotic person may pclslse;;:ssi :ﬁ

realipy With regard to a2 precipitating event, if by ‘intent’ we mean a psycholog

“Mﬂma Td not 2 legal construct”. A
Conce ch-Zi supra n 6 at 210. A fundamental criticism against the whole psychologﬂ_:a
ence gt of mens ea is that there is no place within this concept for negligence. Neg d%;
actor e Specially unconscious negligence, is no psychological relation be;gecnn_?

ttels his act. See Radbruch in 1904 ZS/W 333 345; Baumann supra n 20 at 377,
400 “The essence of mens rea” 1974 Acta Juridica 34 at 36.
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VI

The central idea behind the normative concept of mens rea is that mens rea
is a reproach. Herein lies the difference between the normative and the psycho-
logical concepts of mens rea: the latter regards mens rea as merely a description
of the actor’s state of mind. The ground of the reproach is the fact that the per-
son has acted contrary to the legal norms, despite the fact that he was able to
act in accordance with these norms. 5! The element of mens rea, or the reproach,
is an expression of a value-judgment of the wrongdoer’s conduct (and by
implication Jof his will). Hence the description of the mens rea-element as

normative™.%® Mens rea or “reproach” expresses a relation between the

*BA LLB (OFS) LLD (OFS). This article is the result of research done by the author
in Germany with the aid of a grant by the Alexander von Humboldt Foundation in that
country. The author hereby wishes to express his gratitude to this foundation for its
financial assistance, Part I, including footnotes 1-50, appears supra at 3-11.

“Wl;lz.z[:‘l_impm 0 19 at 24, 26, supran 4 at 138, supra n 11 at 39, 40, 45; Jescheck supra n 2
at .

Reinhard Frank and Graf 2y Dohna. See Frank {/ber den Aufba des Schuldbegriffs (1907)
11. Dohna sharply distinguished between the object of the value-judgment (namely
the act and the intention) and the value-judgment itself, Just as unlawfulness is an
evaluation of the act, 80, according to him, is mens res an evaluation of the intention of
will to act - see his Der Anfban der Verbrechenslebre (2 ed 1941) especially at 32. By
substituting the normative concept in the place of the psychological concept of mens réd,
the former so-called objective elements of liability, namely the act and unlawfulness,
umed a more subjective character: intention became part of the act, and it

: mstances in which the act is unlaw
include subjective considerations. For bribery, &z, to be unlawful, th‘:‘
advantage must be given to the state official in order to induce him to act in a certain Way;
in the case of theft by appropriation it is impossible to separate the act and the intention
(mtcnnop 'o appropriate) from cach other: the act of appropriation is precisely i
. intention to appropriate, Furthermore, medical ma;:
thout the consent of the patient, can be a ground of justification merc’y
is performed. As to the so-called -““2*"&”":
o kmale sce Jescheck supra n 2 at 235 ff, supra n 1 at 116; Welzel 78
e Bockelman sprg 0 3 at 46; Busch supra n 45 at 6. On the other hand, it s
ty has been criticised as “emptying” the concept
43. For criticism of the view that mens rea is 3 ©©
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wrongdoer personally and the legal order in society - it is an evaluation of
the offender’s conduct by the legal order, personified by the judge or
magistrate. The object of the reproach is the unlawful act of the offender,
and more particulatly the unlawful manifestation of his will.®® Intention is
not an element of the reproach, but rather the object of the reproach levelled
against the wrongdoer.®® Just as the idea of “praise” expresses a relation
between that which a person has done and that which he was personally
capable of achieving, so the idea of “reproach” or “blame” expresses the
relation between a person’s real conduct and his potential conduct, in the
light of his personal knowledge and capabilities.5® The conduct of the
offender can only be valued negatively by the legal order if the following
requirements regarding his personal knowledge and capabilities are com-
plied with: in the first place he must have criminal capacity, and in the second
place he must have knowledge of the unlawful character of his act. Thirdly,
the offender should not have acted under coercion (vis compulsiva) in those
circumstances in which coercion operates as a ground excluding mens rea
and not as a ground excluding unlawfulness. One such a case is where A
threatens to kill B if B does not kill C. If, as a result of this threat, B does
kill C, he cannot be reproached for acting as he did, even though he had
crirféinal capacity, and even though he was aware of the unlawfulness of his
conduct. 36

The requirement that the actor must have criminal capacity (WM
vatbaarheid) in order to act with mens rea, hardly needs any cxplmat:on. Itis
clear that 2 child under the age of seven years or a mentally ill person who
commits an unlawful act cannot be reproached for what he does, because
he lacks the mental capability of distinguishing between right and wrong, or
(evenif he is capable of making such a distinction) of directing his conductin

iccordance with this insight.

The reproach inherent in mens rea is, however, not directed against 4
petson’s psychological attributes iz abstracto. The reproach is d-‘-::;’dg:;w
4 person in respect of a concrete act which he has petformed, theref MM.B
the offender can only be blamed if it further appears that, as %w—
concrete act, he knew that his act was unlawful. 3 This knowledge o

i & 20 at 378-380.
proach, see Nowakowski 1954 Juristische Blétter 138; Baumana ol
g tf?! tl'll_le difference between the psycholcgg?im] and the normative concepts of s ros,
g rther Bertelsmann a n 50 at 35-37. . Jescheck mpra
*Welzel supra n 11 at m;"nﬁf;m n 4 at 139, 157; 1939 ZS4W 491 .'rt m’nm auf
0 2 at 319: “Gegenstand des Schuldurteils st die_techtsm B DA
§ie in ihe aktualisierte rechtlich missbilligte Gesinnuag”s BUSCh SEC b ol 6oyl
5: “Das Wesen der Schuld [ist] pflichtwidrige Wdl‘n’_b“"ﬁm.nudg' first place the will,
:%?chof l:he object of the reproach is such ]ttl_lqt the:;‘:’"“ . i
» however, must always manifest itself inanact. . oo o Aqsiche, die
“ﬂWc]zgl supra n 19 at 24; my;m a 11 at 40: “Darum st %Suknnm kann (mehs
;ﬁuld sei cin bestimmter Seelenzustand . . . unrichtig. E‘d minder) Schuld sein.”
.,Wgzglnder) Schuld haben, aber et kan?agldlt (mehr oder e
fupra n 11 at 40, 45; n 4 at 139. . 52 at 125
“Wczclf;d‘ ity 2’nt 321_2:‘.%2 360 ; id supra n 1 at 117; Frank mgpra 0
' Hpra n 4 at 141,
r&’?eh’d supra o 11 at 58 f; supra o 4 at 157 ; Jescheck W‘nzlzlid not
elzel, the reproach of mens rea can exist even though a person
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fulness is not synonymous with the idea of reproach, but rather its raimn
d’étre: the offender could have refrained from his unlawful act because he
had criminal capacity and because he knew that his act was unlawful. This
he did not do, and therefore he is reproached for his unlawful act. His
knowledge of the unlawfulness of his act should have acted as counter-
motive withholding him from his act; nevertheless he proceeded. This is
the ground of the reproach.?® Mens rea can therefore also be seen as express-
ing the idea of “the avoidability of the unlawful act™.

Knowledge of unlawfulness is, according to the finalistic theory, not part
of intention, but part of mens rea. This concept regarding the place of
knowledge of unlawfulness in criminal law is known as the Schu/dtheorie,
and is the opposite of the VVorsarztheorie (intention theory), which regards
knowledge of unlawfulness only as part of intention (intention here in the
meaning of a form of mens rea).’® By “knowledge of unlawfulness”, as the
term has been used thus far, is understood knowledge of the fact that the
act, in the circumstances in which it is performed, is prohibited by the law.
According to the Schuldtheorie, a difference is drawn between avoidable and
unavoidable ignorance of the law. Unavoidable ignorance excludes mens rea,
but not avoidable ignorance - the offender is only punished more leniently
in this case. Since 1975 this rule is also embodied in the German Penal
Code (section 17).

vi

The finalistic theory of an act is today followed in some form or other by
most German criminal lawyers. The most important criticism against this
theory will, however, now shortly be dealt with.%0

In the first place, the opponents of the theory allege that certain of our
acts which, because of frequent repetition, have acquired an almost automatic
Fhﬂme_Cf, such as walking, writing, and driving a motor-car, as well as
impulsive acts and acts committed in a rage, do not fit into the finalistic
theory, because there are, in these cases, no preconception of some specific
goal by the person who acts.* This criticism, although not without sub-
stance, is, however, not completely convincing. The finalistic theory does
not deny that in the cases of genuine automatism (somnambulism, epileptic
fit) there is, in reality, no act at all for the purposes of the criminal law. Acts
such as walking, writing and dancing are only “automatic” in the sense that

knowledge of unlawfulness, if it is obvious that he ¢os/d have had it. This is plainly 50
in the case of crimes of negligence, but not, it is submitted, in the case of crimes €
“c‘;’?:rlln,nlg intention. :
clzel supra n 11 at 66-67; Jescheck supra n 2 at 339,
"g elzcl Aktuelle Strafrechesprobleme im Rabmen der finalen Handlungslebre (1953) 12 f;
: :ﬁpm{n 11 at 62; Jescheck smpra n 2 at 339, According to the Schuldtheorit, inteation
”g there: ore not par of the reproach, but the object thereof — Welzel supra n 11 at 64.
“ogr_; 3pcnckmnng criticism of the theory, see Roxin Strafrechtliche Grrmd!z{gf”ﬁ.gmm'
Schmakn fh'lzx{; same article is printed in 1962 Z§5#¥ 515, See also the criticism OI
o 4:_;- ﬂ'f tOder mpra n 3 at 115-6 and Michaclowa Reflexbewegung, Handlung, Vors'<

“'Baumann supra n 20 L . % é
n 14 at 147—%, ;pra nzf? :?6{6?!\.13' Schonke-Schréder supra n 3 at 115; Jescheck sHpr
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the actor need not concentrate like a small child on every single movement of
his limbs when he performs the particular act. It still remains, however, a
finalistic act, performed with a particular aim in mind.®?

A second point of criticism against the finalistic theory is that there is no
room for dolus eventualis in the criminal law once it is assumed that intention
is the same thing as finality.® This criticism, it is submitted, is also invalid.
When a person decides upon his ultimate goal and chooses his means for
achieving this goal, he also considers the subsidiary or other accompanying
consequences flowing from his act. A consideration of these subsidiary con-
sequences may induce him either to abandon his proposed act, or to “steer™
his conduct in such a way as to prevent these consequences from materializ-
ing, or, thirdly, he may decide simply to act recklessly, not caring whether
these consequences (which he foresees as a possibility) result from his con-
duct or not. In this latter case the direction of his will, or his intention en-
compasses both his ultimate goal and the subsidiary consequences.®® Dol
eventualis is therefore not irreconcilable with the finalistic theory.

Of much more importance is the criticism against the finalistic theory that
negligent acts do not fit into it, and secondly that there is no room within
this theory for omissions.®5 It is difficult for the finalistic theory to meet
the criticism on these points. Regarding crimes of negligence, the critics
allege - and quite correctly — that the person acting had neither intended the
unlawful consequences nor even taken them into consideration. *¢ The answer
of the adherents of the finalistic theory is that even in the case of crimes of
negligence, there still is a purpose-orientated act, although in these cases the
purpose of the offender is irrelevant, because it lies outside the definition
of the crime. The driver of a motor-car which collides with a pedestrian,
killing him, is also performing an intentional act, namely to reach a certain
destination with his motot-car, or to “cut” a curve in the road. The driver
is liable for culpable homicide because he did not perform his (inteational)
ict with the required degree of care. According to the adherents of the finalis-

"Welzel supra o 4 at 37 id aupra n 11 at 4: “Femer wird durch die Tatsache, dass Fice

unserer Korperhewegungen infolge stindiger Ubung automa Mo $ BT
Steuerung eirif:r Ha;gdlung; nicht beeintrichtigt, sondern im Gcsﬂ'fls:“'ml imllu-;:t
“Baumann supra n 20 at 194, 217; Schonke-Schroder supra n 3 at 116-7; SCEEATS TS
? lcarlichkeit und Finalicit als Unrechtsmerkmal in Semfcchemyss
:‘Wdzcl supran 11 at 2, 3; Jescheck supra n 2 at 226; Maurad g m’ .J’&?‘ f;;j
“There is also the more fundamental criticism of Baumann znnc:pl and not, a8
n&:nf‘]g tl;at the concept of an act in criminal llwmﬁjoulcgn:;t, ) '
¢ hnalists” allege, a “natural” or PM"‘%E' -oncept i
riminal law must flso refer to omissiones, and (b) the c mdc;‘m": :‘u:nl”. concept
Ought to be the same as in the civil law, where an artificial, der Handl iff dem
& 3pplied: “Wire, wie die finale Handjungslehre behauptet, det PRAF ORI g
lt‘;lcll‘n \’IocrEeSCbcn, so miisste das in Bfﬂd‘“ilwg:?;” e
iesslich fiir alle Rechtsgebiete gelten” : ki 1954 Juristische
- e & « N 1
B1.B¢T supra n 30 at 52; Rittler 1955 Juristische sy sl‘er‘B“w s ¥
‘tter 136 and 1958 JZ 338 ff; Baumann supra 0 20 at 17, ®rB oy re 0 14
n3a 4,;3_9; Kav Frosinn 1967f&f 145: Maihofer supra n 21 at 30;
*148; id supra n 2 at 167.
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tic theory, it is, in the case of crimes requiring intcntion,_ the achieving of the
prohibited result which is valued negatively, v?hereas, in the case of crimes
of negligence, it is the manner in which the act is performed, which is valued
negatively and penalised.®” The fact remains, however, that the careless
performance of an act has nothing to do with its “finality”, and that the un-
desired consequences resulting from the act lies outside the purpose which
the person acting has in mind.®® Quite apart from this, there are cases of
negligence where the negligence is not based on the way in which the act is
performed, but is based solely on the fact that the person acted in circum-
stances where he should not have acted at all, as in the case of the nurse who
gives a patient an injection which he should never have received.®®

The criticism against the finalistic theory of an act which proclaims that
it fails to make provision for criminal omissions, is also of paramount im-
portance. If a person, in order to bring about a certain result, intentionally
withholds himself from any act, the theory can perhaps still be applied:
it can namely be argued that the person intended the prohibited result and
s0 “steered” his conduct as to cause the result.?? But what about uninten-
tional omissions, eg where a person had merely been forgetful? In such a
case there is no conscious anticipation of a certain end-result.” The ad-
herents of the finalistic theory try to answer this criticism by alleging that
while, in the case of positive acts, there is actual finality, in the case of omis-
sions there is only potential finality.?® They furthermore argue that even in
the case of unintentional omissions, a positive will to act can be construed:
other than in the case of intentional acts or omissions, the will is not directed
ata goal falling within the description of the crime, but at a goal falling out-
side it.”® This argument, it is submitted, cannot be supported. To allege that
the signal operator at the railway crossing who fell asleep, performed an
intentional act (namely the “falling asleep), is an artificial construction
Whlc_h is too far-fetched. It overburdens the concept of intention. It must be
admitted that, viewed realistically, there is no exercise of the will and no

preconception of an intended tesult in the case of unconscious or negligent
omissions.

*'See the authorities referred to supra n 46. Another argument of the “finalists” is that, in
the case of crimes of negligence, there is always at least potential finality (Welzel Um
die finale Handhagslebre 17). The criticism of this viewpoint is that the concept of 38
;3 is thercby overburdened, because an element of evaluation — something which ?ql*
r:p::g‘ 6“: :;!Ti)tm - is thereby incorporated into the concept of an act (Maurach-Zip

"SchOnhe-Schrtjdcr supra 0 3 at 115; Maurach-Zipf supra n 6 at 212; Jescheck spré
:_“ at 149; id supra n 2 at 167-8; Baumann supra n 20 at 216: “Die finale Steuerung ist

lt;: mf:hthch ohne Relevanz und damit auch fiir den Handlungsbegriff unergiebig
g’“ o 1967 JuS 145 at 150: “Die Sorgfaltspflichtverletzung lasst sich nicht a8

& inalgeftige der Handlung ankniipfen, sie ist darin tiberhaupt nicht angelegt.
Jescheck supra n 2 at 168.

"*Maurach mpra n 6 (4 ed) 186.

" Jescheck smipra 0 14 at 149; id supra n 2 3 -, 115
Boc ’ P t 167; S S d a 3 at
kelmann supra 3 at 48- 9: Michaelowa ’: B ii:onl:;c—- chréder supr:

""Welzel spra n 4

203, 218, at 200, 201; Maurach supra n 6 (4 ed) 586; Baumann supra 0 20 at
“Maurach aprs n 6 (4 ed) 586,
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Vil

Having discussed the different theories of an act and the criticism which may
be levelled against each theory, it is, in conclusion, fitting shortly to adopt
an own standpoint in regard to these theories, and to draw certain con-
clusions.

It is submitted that the criticism against the causal theory of an act is
completely convincing. The act in criminal law is, and remains, a buman act,
and therefore it is inadequate to desctibe it in terms of blind causal pro-
cesses, without any reference to the decisive will of the person who acts.
Once it is accepted that the true structure and unity of the act can only be
obtained by referring to the actor’s will or intention, it follows that the
normative, and not the psychological, concept of mens rea should be accepted
as correct. After all, intention cannot be required twice (in the element of an
act, and in the element of mens rea) for liability. It is interesting to note that,
while the idea that intention forms part of the requirement of an act sounds
foreign to South African law, the idea that mens rea consists solely of a
reproach (normative concept of mens rea) may sound much more familiar in
our country.”® As indicated above, however, the causal theory of an act,
and the purely psychological concept of mens rea (which goes hm'd-m-hand
with each other) are not reconcilable with the idea that mens rea 1s solely a
teproach (normative concept of mens rea). Mens rea in its meaning of blame
or teproach is a moral element of criminal liability, and amounts to an
external evaluation of the act —and by implication, therefore, of the will -
of the offender. The state of mind or the intention is “in the head of the
offender”, but the mens rea, the reproach for the wrongful act, is “in the
head of the judge”. It is therefore confusing to describe mens reaas “a blame-
worthy state of mind”. The intention, or the direction of the will, is the
object of the reproach, but not the reproach itself. To regard mens rea 'ﬁ
both a reproach and at the same time a state of mind, leads to an ?;ﬁ.lﬁu
and unsatisfactory distinction between “coloured” and “coloutless mtcn;
tion.?s It should ‘also be noted that, according to the normative theory o

uThe_ fact that the finalistic theory ought, after all, not to appear 0 foreign t:i?'-:‘t‘ﬁ
Aftican legal thought, is proved by the contents of two recent smdﬁmd q;m hich
0 the South African Law Journal, in which the two authors come o 3 uslo! with
temarkably coincide with essential aspects of the finalistic theoryhzeﬂs mﬂpe‘“uﬁmti B
€ Dofmative concept of mens rea. DA Botha in “\What precisely ol mist 1o
ra?” 1975 SALJ 380 is of opinion that intention docs ot form p e o
but of the requirement of a “voluntary act” (382-3), and that ”“;‘ ””‘r ding to Botha
Emmmnﬂ crimes, consists only of knowledge of uulﬂvffulﬂest‘:- ’::w“]_nmmio oality”,
383) there is a difference between “intentionality” and iﬂmtmﬁ] : “haractedistic Of
dccording to him, apparently means the direction of the will which 15 € K iy 8
al] acts, Botha should Dﬁly have gone ﬁ_lrthc[, and also tcgﬂdﬂd dmﬂﬂm sk!.l]d" 1976
E‘m of mens rea, NJ Van der Merwe in “Die verband tussen Mm'ﬂi Euts reproach:
‘A Ly 280 argues that the essence of mens rea is not some state of mg;c deurslag by die
N Waarde-oordeel van buite oor die subjektiewe mens g"‘u‘ii’s " ds the will s 3
Paling van skuld” (282). Unfortunately Van der Merwe § r;f; e ed within the
©mponent of “die skuldverwyt dals”, and not (ss Botha) 88
rcquitement of an act. 147, The astif ciality of this
v D{t Wet and Swanepoel supra n 5 at 146 (footnote 248), d S 150 of the
alﬂw. is PaIdCLL]ar]y apparent in the exp].anation by ]jlc Wet an 4 kj]]cd ppps in cold
“quittal in Smith 17 SC 561, a case in which a soldier shot &%
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mens rea, criminal capacity is not a prereguisite for mens rea (as is sometimes
alleged),” but an element thereof.

The finalistic concept of an act, and the system of criminal responsibility
flowing therefrom, cannot, however, according to my opinion, operate as a
gcncni all-embracing system applicable to all types of crimes, that is to say,
intentional as well as negligent crimes, commissiones as well as omissiones.”
The fact that crimes of negligence and crimes of omission do not fit into the
finalistic theory, has been pointed out above. It follows that the finalistic
theory can only operate in the case of crimes requiring intention, and that
crimes requiring negligence, as well as omissions, require separate treatment.
As regards omissions, they actually constitute a form of liability all of their
own. From a purely theoretical point of view, it is not correct to speak of an
omission as an “act”,” and, in my opinion, an omission must, both accord-
ing to the causal and the finalistic theoties, be regarded as something dif-
ferent than an act. The social theory of an act, which regards the act in
criminal law as socially relevant human conduct, can, however, serve as a
basis for liability in these cases of failure to act positively, as there is here,
according to the social norms, customs and rules, a duty or expectation to act
positively.”™ In the case of crimes of negligence, there is an act, which is
pulmsc-odcntated or willed. In the case of these crimes, however, the aim
of the person is irrelevant. For the purposes of liability it is here sufficient
that the act is committed voluntarily, that is to say, that the conduct of the
wrongdoer can be controlled by his will.

According to the abovementioned conclusion, not one of the different
th_corics of an act can serve as a general theory applying to all types of
crimes (intentional and negligent crimes as well as omissions). Criminal law
15 2 human and a normative science, and the different forms of conduct which
may constitute a crime, do not always reveal the same structure. Criminal
law is more than just a logical system of concepts. Any overdogmatization
of the grounds of liability, any over-eagerness to maintain a unitary system

blood on instructions from an officer. It is stated: “Smith . . . het hom doelbewus
doodauim._En tog was daar nie opset nic .. ” The correct view is rather that Smith
#id have the intention, but that he cannot be reproached for having done what he did.
De Wet and Swanepocl’s view of mens rea as “’n laakbare gesindheid” (99), that 1s 0
:)i' a:' I;r&c'l)n & state of mind and a reproach, is identical with that of Baumann (spré
"This was the view in the former classical system of criminal law in Germany — Jescheck
1:‘2 at 155. It also seems to be the opinion of De Wet and Swanepoel supra n 5 at 106,
where it is stated: “Die toerckeningsvatbaarheidsvraag . . . is 'n selfstandige vraag
e dic vraag of die persoon met die een of ander gesindheid gehandel het.”
"‘I'Ih: i also the opinion of Maihofer supra n 21 at 55; Schonke—Schroder mpra o 3 &
8; Bockelmann mpre n 3 at 434, 49. Cfalso Jescheck supra n 2 at 162 and, as r¢
crimes of negligence more in particular, see aiso Kaufmann 1967 JuS 145 at 150 a0d
Busch mpre o 45 at 34-5,
" Nocksel mprs 0 4 at 200. The conclusion of Radbruch supra n 3 at 140, already made 0
904, that a positive act and an omission cannot form part of a common, greater unitary
concept, just as A and non-A cannot be reconciled with each other, has over the yea©
m:_m?m}y mﬂuma:d German criminal law dogmatics.
"Th-lshodtopkumofjuchecknpazatm&-9.
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at all costs, must necessarily lead, at one stage or another, to unscientific
compromises.

If one wants to define the act in criminal law, it is therefore necessary to
employ an alternative at some or other place in the definition. A definition
which will do justice to that which is of value in all the different concepts
of an act mentioned above, can, according to my opinion, read as follows:
an act (for the purposes of the criminal law) is human and socially relevant
conduct, directed by the will and aimed at a certain end-result which either
may, or may not, coincide with the prohibited act or result. If the words
“socially relevant” and “either may, or may not” did not appear in the
definition, it would only have reflected the finalistic concept of an act. The
words “socially relevant” acknowledge the role of the social tbeoq, and
explain the liability for omissions. The words “either may, or may not” were
inserted so that the definition also covers crimes of negligence,

The ideas of the finalistic theory of an act regarding the act and mens rea,
is, of course, foreign to the traditional view of these elements of liability in
the South African law. It would, however, be naive to plead here that the
finalistic concept of an act, and everything it enhances, should (at least as
far as intentional crimes are concerned) be introduced into the South African
positive law, simply because the traditional concept of the act and of mens
rea, and the relationship between these two elements, are already too dg:ply
engraved in our law. It must be remembered that the different theories of
an act and of mens rea discussed above, are only of importance for the pur-
poses of the systematic description of criminal liability. It has no, or little,
direct bearing on criminal law practice, in the sense that the acceptance of
the one theory will lead to a conviction, whilst the acceptance of the other
will lead to an acquittal. (The mere fact that the courts in Germany have,
over the last thirty years, almost never adopted a viewpoint in favour of any
particular theory of an act, is proof of the purely dogmatic character of the
different theories.)

Although it is safe to assume that mens rea, as the concept 1S undegstood in
South African law, refers to both the wrongdoer’s intention and the re-
prehensibility of his conduct, the latter aspect of mens rea has not always re-
ceived the attention it deserves. If full weight is given to i S
aspect of mens rea, it follows, firstly, that criminal capacity ( mul.
vatbaarheid) should be regarded as part and parcel of mess rea. A second result
s that the view that ignorance o the law is no excuse, is untenable,
itreconcilable with the normative chamacter of mess rea*® A third result
flowing from the appreciation of the normative chasacter of s !':' o

understanding of the reasons why a_ can sometimes w:::
intention to kill, but nevertheless not be guilty of murder, as in (a) cases

—

"Thtmkthat‘agnmmu £ the law can never be an excuse, has recent
;?Aﬂl Court not to &o':n :} the South African :k'.mf‘mmi-u &M
o ex 313 (A). The rafi of the courtin this commencable PR (e iy g7y S ACC

&mmmmmm&mm
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o jon,* and (b) where an attacked person exceeds the bounds of self
defence. o

e ——

"It is submitted that where a court allows compulsion to succeed on a musder chafg®

(!:h Goliath 1972 3 SA 1 (A)) the reason for the success of the defence ought to be

wof a: there is no blameworthiness attached to the intentional killing
of an t person, which is  the . whete
Wessels JA says: “Waar an unlawful act (see 35D of Goliath's case P

dit beweer word dat *n beskuldigde ‘opsetlik’ dood verobTa )

::. shan dit nie bloot op die meganiese doelgerigtheid waarmee die dader 8 pe=

nie, maae op die laakbare gesindheid (dolus) wat sy doclgerigte bandeling Loy

ﬂ 2 ‘HM have d::anu:nm:hthc person a;uck&i; ""Y:'o:, If the

~defence, attack is unlawful, though without » T

compulsion oaly excluded the unlawfulness of the attack, thevicﬁm'sdefm';z
. i as self-defence, as the latter defence does not operate






