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Secrioy 386,
INSANE' DEFENDANTS,

It upon the urraignment of any prisoner hie appears to he insane
nojury gpay be cupunelled, consisting of iy twelvo persons wlhe

A, 187y, '

"happen to be present, to try whether Le is cipable of understanding

the procoedings and defending hisaself ratioually.  If they find that

he is the trial shal) proceed.  If they find that he is not the court

shall direct him to be detained during 1er Majesty's pleasure,
If any defendant is acquitted of any indictable offence with whicl

10 he way be charged on the ground of insauity the court shall direct

him to be detained during Her Majesty’s pleasure, -

Her Majesty may from time to time give such divections ag she -

" thinks fit as to the custody of any person with regard to whom any
-such order is made. :

15 o . Seeriox 387,

- STAY  OF PRUCEEDINGS.
© The Attorney-General may ‘at any time after an indictment or
inquisition is found, or after & criminal information has been filed
aguinst any person for any indictable offence, wd before judgment,

20 is given thereon, direet the officer of the court to enter in the record

.30

35

a statement that the proceedings gre stayed - by the Attorney-
Ueneral's direetion, and on. such entry betng made all sueh pro-
coudings shall bé stayed accordingly:  No nolle prosequi shall hence-
forth bo used for any sueh purpose.

CHAPTER XLVII.
" APPEAL.

Section 388,
COBRT OF APPEAL. _

Tho judges of the High Court, or .'any five of them, of whom
the Lord Chief Justice of Kugland, the lLord Chief Justice of the
Common Pleas, or the Lord Chief Baron of the, Bxchequer shall be
one, shiall be o Court of Appeal in Criminal Cases, and their decision

“upon all such cases shall be final, unless they see fit to allow an
appeal from their decision to the Houpe of Lords. Appeals shall lie
to the said cowrt in the cuses lerein-aftor provided for, and no

- others,

[178.]
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A 1875 Seerioy 389.
' RECORD.

The yroper ofticer of every court hefore which indictable offences
ave tricd shall keep @ book in which he shall record the prncvu(lings
upon every trial For any such offence in the form and aceording to
the rules preseribed b the first sehedule (L), hereto, or to the ke
etfect. o

No other record thin tie said book sball be kept or made up, and
1o othor entees than those which ave provided for in the said form

sonl enles shadl be made unless some speeial entry is made therein 10

[t |

under the provisions hercin-after contained.
From the passing of this Act, Writs of Frror in eriminal cases,
and all procecdings theveon shall he abolishedl,

surtioxy 390. )
APECTAL ENFRIES OS THE RECORD AT INNTANUE OF DEFENDANT. ' 15
If any defendant thinks that any of the proceedings of the court
by which he was tied were irregular or not aecording to law, he may,
either during s trial or after his conviction., apply to the evurt
before which he is heing or was tried to direct a speeial egtry to be
macde on the record showing the natiee of the proceedings alleged 20
to be irrcgrular, aml i the court refies to do o lLe may. by the
permission of the Attorney-General, apply to the High Court to order
sich cutry to be nsude bhut no such L"Il[l'.)" <hall be muade only on
the ground that the coud decided wrongly some question of law
:u'isin}_f at the tral, exeept under the provisious next Lerem-after 20
contatmed, ' ‘

It a special entry s direeted to be made it shall be drawn up by
the officer of 1he court, wnd the defendant and the prosecutor, ther
counsel and solicitors shall be permitted to see it and copy it, aud ir
cither of them objeets o its terms it shall be settled by the judge or 30
chairnin of tie conrt before whicly the ease was tried, o1 otherwise
as the 1igh Cowrt or any judge thereof may direet.

Ivery such speciab entry shadl be male inoa form similar to that
i whiel cases lave heretofure heen stated for the opinion of the
Court for Urown Cases Rescrved, and every such speeiad entry may 35
be sent hack to be amended, ad shall be so wmended accordiugly if
the Court of Appeal in Criminal Cases considers it necessary.

Secrioy 391,
SPECIAL ENTRY BY COURT,

1 amy question of Taw arises on the trial of any person for any 440
idietuble offence, the court may in its diseretion reserve such Qrestion
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for the consideration of the Court of :\[:]kraml in Crnninad Cases, LF

the eourt- determines w réserve any sueh question it shall stuto the

queation or questions reserved, with the special circumstances upon .
which the satue huve arisen, and shall divect such case to be speeially
entered in thewxecord, and a copy thereof to he transmitted to the

Court of Appenl in Vrimina! Cascs.

Seerion 399,

APPEALR,  CANER RESERVED,

It any tlcfvndant who has heen convicted of an mdlctalllo oﬂvneo '

ohtains: leave ito make and causes to bo made such a special entry
on the reeord, as is lierein-hefore provided for. he may by the permis-
sion of the Antoriev-CGoeneral appe al against his convietion upon the
gronnd that any matter stated in any ml('h special “entry shows that

the court appeated from did something which it ought not to have

done, or omitted to do something which it ought o have dole.

. tqon : I [ ' . . ’
If the court before which any person-s convicted of any indictable

. offence . resorves any {fﬁ(‘stion of law for the opinion of the Conrt of

20

bo
fod §

30

30

40

Appeal in Crbiinal Cases in the manner heyein-before mentioned, thix
Court of Appeal shall consider and determine suel suestion after
hearing cotunsel or the purties, i the prosceutor ov de tvmlant thinks
it it that the ease should be argued.

In any of the cases aforesaid (hc court may cither

Confirm the judgment of the convt appealed trom

Or direet that the judgment of the court shall be sct aside, not-
withstanding the verdiet (whicn order shadl have for all purposes
the same etfeet as if the defendant had been acquitied) :

Or direet that the judgnient of the court shall be set aside, und
that * instead thereof such. judgment shall be given by thoe court
before which the tl'l.tl took place fis ought to have been given w tho
trinl : :
Or if such court has not delivered Jud(rmull}, lbmlt the case
to it in order that it may deliver judgmont ;

Al 1478,

S Oritself give sueh judement as nwrht to-have been - given-at
the trial ;

Or direct a now trial if it s of npininn' that tho jury was mis-

direeted, or that there was wny irregnlarvity wt the teial by which

the defendant was, in fact, prejudiced in his defence, or which
made the trial unsatisfucwory. or that evidence tendered or objected
to by the defendant wus improperly rejected or admitied, and that
the defendant was substantially wronged or prejudieed thereby ;
Or mako such other order as justice may require, provided that
1o counctlml shall be sut aside, and uo new trial dirccted only
[178.]



170 Criminal Code (Indictable Offences).  [41 Vier.)

A.D. 1878, hocause some irregularity not being in the opinion of the court

7 such as is herein-before roferred to took place at the trial, or because

cvidenee was improperly admitted or rejectcd by which no substantial

wrong or prejudice was in the opmlon of the court done to the
defendant. :

Tlie order or direction of the Court of Appeal in f‘rlmmal Cases

shall be certificd under the hand of the presiding Chicef Justice

~ ory Chief Baron to the proper officer of the court before which

the case was tried, and such order or direction shall be carried

iuto cffect, and shall authorise every person affected by it to do 10.

whatever is necessary to carry it into effect.

[ §

Secrion 398.

APPLICATION FOR A NEW TRIAL,

New trials may be granted after the conviction of any person
for any indictable offence in the following cases, and sub]ect to the 15
following provisions :— '

(@) A person who has been convicted of an indictable offence
hefore a superior court may, (Iurm-r or at the end of the sittings at
which he was convieted, or if he was convicted at the assizes at
any time before the judge has left the circuit town, apply for a new 20
trial to the judge, or to any one of the judges (if there were niore
than one), who presided at the trial; and thercupon such judge may
cither grant a new trial absolutely or give the person convieted
leave in writing to - move the Court of Appeal in Criminal Cases for
a new trial, within a timc to be specified in such leave, or refuse 25
such application. . If such new trial is granted absolutely, the
judge who makes the order shall dircet either that it shall be Lad
before himself at the same place at which the first trial was had, or
at the next sitting of a competent court at that place, or in and for
the district in which it iy sitnated. Notice of every such applica- 80
tion shall be given to the prosccutor, and it shall be heard either in
open.court or-otherwise as thc judge to whom it is made may
(llI‘(‘(.t

In the case of convictions beforc a court of quarter sessions
sucl application may be made, during or at the end of the session, 36
to the justice who presided at the trial and to one other justice
present at the trial, or to the recorder, or deputy recorder, as the
case muy be; and if both of the said justices agree that a new trial
ought to be had, or if the said recorder or deputy recorder, as the
cusc may he, thinks fit, they or he may order that such a triel shall 40
be had at the next scssions, .
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(b)) 1If 1ipon any application for the mercy of the Crown on
behalf of any person convicted of an indietable offence one of Her
Majesty's Principal Sccretaries of State, for any reason, entertaing a

“doubt whether in fact such a person ought to have been convicted,

-

10

20

the Sccretary of State, before deciding whether he will advise Tler
Majesty to remit the seatenee, may, if he thioks proper, give leave
to such person to apply to the Court of Appeal in Criminal Cascs
for a new trial; such leave shall be in writing, and shall specifly
the time w1tlnn which and the grounds upon whu.h quch motions
may he made, - _

{e.) If any person is convicted of an indictable olfcnw and if

after such convietion any other person is convicted of the same

(_)ﬂcncc or if after such cony létion any person who was a witness at
he trial at which such conviction was had is convicted of having
given false cvidence at such trial, the pefson so convieted may

make a motion for a new trial in the Court of Appeal in Criminal

AD. 1875,

——

Cases, on the ground that such subsutuent conviction was incon- -

sistent with the first conviétion or rendered its justice doubtful, or
ou the ground that it is doubtful whether such person would have
been couvu,tcd if such falsc evidente as aforesaid had not becn
- given, and the spid court shall grant a new trial if it is 01 oplmon

‘that cither of such ﬂwunds is csta.blmhcd

If any new trial is granted under this provision, the Lomu-uon

“on account of which it was granted may be proved at such new

trial on behalf of the person or i"inully convicted.

If, on any ot the g,roumls alorcsmd l(..l\b to move thc Comt of

-~ hear such motion w1tlun the time specified in that bclmlf and slnll

30

A0

if it grants a new trial, make an order stating when, and where, and
bt.imc whom the new tual shall De had, and such order shall be. in

all respeets of the same foree, and the same procecdings shall be

had thercon, as if Ier Majesty had issued a special commission to
the persons named therein for the trial of the person named therein,
- Every such motion may be heard bLfOl‘G three judges of the said

. court,

SECTI0N 394.
INTERMEDIATE EFFECTS OF APPEAL.

The exccution’of tho sentence of a court shall not be - suspentled .

b} any such procecdings as are herein-before provided for

(i.) Unless tho sentence is that the defendant suffer death, or be

flogged or whipped, in cither of which cases the sentence shall

not be executed until the appeal or question reserved for .

the court, or the motion fm 8 new trial has beul hcard and
[178.]
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decided, or until the expiration of such a period as may he pro-
vided for by the general rules Yo be made by Her Majesty
under the 110wbrs in this Aet.contained ; or '

(ii.) Unless the court from which the uppeal is made, or the
High Court of Justice, or any judge thereof. thinks fit to
order cither that the defendant be admitted to bail, or if
he is senteneed to any punishmwnt other than simple tmprison-
ment, that he be treated as an unconvicted prisoner till the
appeal i decided. '

If the defendant = admitted 10 hail the following consequences

sliall follow :— - ' '

e, 1f Te has been fined. and i Lie bas paid his fine, he shall be

entitled to have it repaid to- him by any person i, \\'11():-49'11'095;‘.5-—
sion it may be. upon production of the certificate of the Master
of the Crown” Office herein-before provided for that lis recog-

nizances of bail have been duly filed, but no person who, according

to the course of the KExcheguer, has paid -over such fine, or any
part of it toany other person <hall he Tiable to vepay it.  [f the
jml'g_;'nwm of the court ix aftirmed apon appeal the defendant  shall
he tnprizoned GlE his fine is patd, although (0 may have been repaid.

(t.) M upon the appeal the judgment of the conit bhelow s
affimned, apd i the judgment or part of the judgment is that the
defeadant be imprisoned, his imprisonment shall be reckoned to
hegin from the day when he s in actual custody in the prison n
which he may have been adjudged to be imprisoned under such
judguient; bat if he was diselirged from imprisonment on giving
badl suder the provisions of this Aet, the tme for which he wus
so dmprisoned before he guve bail shall -be dedneted from  the
term of his inprisoment.

(.} 1f upow the appeal the judgment is affirmed. and if the
defendant ix in eourt, the court may forthwith commit him to
custody to be delivered to the keeper of the prison in which he
las been adjudged to be mprisoned.

If it ix wade to appear toany judge of the court that defanlt has

heen wade for four days in rendering the defendant 1o prison in -

execntion of the judgment, aud that the judgment of the court
helow has been aflirmed, the judge may -issue his  warrant under
hix haned and seal. and cause the defendant to be apprehended
al conveyed to the prisun m which he may have been adjudged
to be huprisoned in exceution of his judgment,  Whenever defauly
ix mude in rendering a defendant 1o prison in execution of his
sentence, and a warrant is issued against him to enforce such render
under the provisions hereof, he shall be liable to pay the costs of

. 10

20

30
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~such render as taxed by the Master of the Crown Office, and he

10

shall not be dlsolmlgtd from prison until the costs so. taxed ure
paid, or until he is discharged under an order of the Court of B.u:k-
ruptey, if a certificate theroof under the hand. of such Master
lett with the keeper of the prison in which he is eonfined.

CHAPTER XLVIIL
PLEADING TN CRIMINAIL, CASES:
_ SECTIoN 3Qb
INDICTMERTS T'0 B DBRAWN ACCORDENG TO TS AC.

I'rom the pzmsin_g of this "Act all iudictments, eriminal “imforn-

~ations, wul coroners’ inquisitions upon which any person is o he

20

10

tried for any offence shall be drawn and :lnu-mlul :uml:lmt’r to the
})IO\IhlUlm l1ele||1-.1tut contained uml not drherwise.

All demurrers and other pmut-tllug-. atdd ull rales u-]annrr to

plculluur in criminul cases Utlll.‘l than thuse. hcum contained, are
hereby ulmlmlu'd

Seemion 396.
FORRM OF INDICTMENTS,

The indietment shall have a heading stating, in the form (M)
given in the first sehedulo hereto, o to tlm like effeet. the matters
therein set forth,

The body of the indictment shall be in - tabular form i the
manner shown in the examples (N3F.), (00.), (PP, (QQ.). and (KR.),
m thu 5t ud schmlult' or o llw hk{, Oﬂcc
ugunmt ,\_Vlll(.ll the th..fclllldllt s said to have oﬂundetl, or if he is
charged with an offence at common law it shall give the name

“of such offence.  Every section and every subi-scetion of any Aet of

Purlinmont shall for this purpose be one enactment.

When an offence is defined by one cnsetment and punishment iy
provided for it by another enactment reference shall be made to the
chactiment by whigh l)lllllhllllll‘llt: is provided. - When an Uﬁ'ume
consists of something which is forbidden by the JUI]’It effect of moro
cunctinents than one cach shall be referred to.

- "Plie geeond column shall coutain a particular of the offenco of -

which the defendant is accused. It shall be so framed that when

it is reawd with the depositions or affidavits referved to in the

heading of - the indictmens the defendant may know what facts are
[178.] ' '
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alleged to constitute the offence of which he is accused, and that if
he is ever accused of the same offence in respect of the samo
facts he may be able by giving evidence of the record of the in-
dictment and the depositions to prove that he was previously
acquitted or convicted thereof. The particular need not set out

the fucts, cirenmstances, and intent constituting the offence charged.

No greater certainty or detail of statement as to documents, facts,

“things, persons, or any other subject whatever shall be necessary,

-or shall be used in it, than is reasonably sufficient for the purposes
for which it is hercin-before declared to be intended. Facts or
documents may be scheduled. and copies of such documents inay
be attached to the andictment if such a course is convenient.

If the offence cliarged consists in doing anything with or to any
property, it shall not be necessary to state that the property belonged
to any particular person, and whether such a statement ig made or
not 1t shall be gufficient to prove upon the trial such facts as to
ownership as show that the prisoner committed the offence with
which he was charged. _ '

In cases of high treason, and in the case of offences against
section 36 of this Act, the particular shall state every avert act
by which it “is alléged that the defendant manmifested the intention
which he is charged with having formed, and no evidence shall
be admitied of any overt act not so stated for the purpose of
proving any such intention, though evidence may be given of any
such/act if it is otherwise relevant to the issue. The power- of
amending indictments herein-after contained shall not extend to
authorise the court to add 16 the overt acts stated in the particular
pnder these provisions.

The names of the witnesses who appeared before the magistrates

or whose afiidavitg were filed shall he endorsed on the indictment,
and the foreman of the grand jury, or the member of the grand jury
who uacts as foreman, shall initial the names of the witnesses
eximined before them. - The officer of the court shall make a
memorandum on the indietment of the date of the trial, and shall
syrn such memorandum ; provided that no omission to do any of
these things shall affect the validity of any indictment.

 Secrioy 397, -

LEGAL EFFECT OF _FINDY}NG A -l'l'RUl-l BILL.

~The legal effect of the grand jury's finding an indietment a: true-

bill shall be to acewse the person. named in the heading of thg
indictment of having committed the offence, or some or one of the

10

20

30

35



[11 VI_FT.] Criminal Code (I:idictab!e Offences). - 175

offences, punished by the enactment or enactments, or the part of
the common law referred to in the first column, or some other
offenceof wlich, according to the provisions herein-after contained,
he may lawfully be convicted upon such an indictment.’

5  Upon the trial of any such indictment evidonce may be given to
show that the defendant committed any offence of ‘which - he is

accused under the provisions herein-before _containéd-up’oh the occa-
sion reforred to in the second column of the indictment, and in the.

depositions or affidavits.

210 - .. Secrion 398.
.. VARIANCES.
No variance between the facts proved on the trial and the state-

ment of the offence in the second column of the indictment, or in the

depositions or affidavits, shall be ‘material, unless tho court is of

" 15 opinion that the defendant has been actually misled and prejudiced
~in his 'defenco thereby, in which case it may either direct the -

dufcl_ulant to bo acquitted, or in its discretion, amend the indictment
under the provisions hercin-after contained, and discharge the jury
and order a new triul on such terms as it thinks fit.

90 Secriox 399.
: OF AMENDMENTS IN THE INDICTMENT.

The court before which any indictment is tried, or any court before
“which it: comes on appeal, is hereby empowered and required at

every stago of the proceeding to make every amendment and supply .

95 every defect in any part of the indictment which may be necessary

to onable it to fulfil the purpoges for which it is herein-befors

declared to be intended; provided that no such amendment shall
bo made in such a way as to prejudice the deféndant in his defence
or to subject him upon conviction to a moroe sévere punishment than

30 he would be liable to if ho were convicted on the indictment as it -

stands, o R _
No puch amendmgnt, whether made or ordered to be made before

or after the verdict; ghall affect the validity of the verdict.

Secmen 400.

35 . HOW PARTIER TO OFFENCES MAY DE INDICTED.
Evéry one who.is a party to any offence-which he did not actually

commit may be indicted either for committing that offence or for
aiding or abétting any other person in committing it, or for directly

or indirectly inciting any other person to commit it.
(178.] R "R
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Seerion 401,
WHEN MORE PERSONS THAN ONE MAV BE JOINTLY INDICTED.

Every one who is a party to any offence, or an accessory after
the fact to any offence, or who i charged with receiving any pro-
perty, knowing it to have been ‘wbtained by any offence, may be &
indicted for that offence, or for being accessory after the fact thereto,
or for such receiving respectively, whether the other parties to the
offence have or have not been iudicted or convieted, or are or are not
amenable to justice, and that either alone as for a substantive.
offence or jointly with any other party or parties thereto; or with 10
the principal offender or person by whom such property. wus im-
_properly obtained, E _ '

If more defendunts thun one are jointly indicted for any offence,

“the efivet shall be the same as if as many indictments had been

el
=t

found as could have been found ngainst all the persons indicted .
taken one by one, or more than one together, or all together, and
every amendment miy be made, and every other thing may be done
in respeet of any such joint indietment whicl might be done in
respect of any one of the indictments to which it is equivalent.

When any property has been obgained by any offence punizhable 20
under any of the provisions of Chapters XX V]I XXV, XXIX,,
XXX or XXXIL, any number of veeeivers at different Yimes of
such property, or of any part or parts thereof, may be charged with
substantive offences under section 227 of this Act, and may be tried
together, although the person by whom the property was so obtainel 25
is not indicted with them, or is not in custody or amenablo to
justice.

Secrion 402,
WIEN AN INDICTME®T IS 10 BE DIVIDED INTO SEPARATE COUNTS.

An indietment shall be divided into separate counts,— 30

(.} H the defendant is churged with having committed more
offeneces than one. :

{h.) If it is uncertain which of several offences the defeml;mt can
be proved o have conunitted. , ' '

(r.) It the defendant is charged with having been previously con- 85
victed of any oflenco hin provious conviction of which would render
his Liable 1o merensed punishment.

Indictments shall be divided into counts in the manner shown in
the examples (Q0., PP, RR.) in the first schedulo hereto, or to the
like etfect.  There shall be a statement on the face of every indictinent 40
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contammg more counts than one showu:'lg whether such counts rcter

to the sume or to dlfh.rtnt facts, . - :
A.count charging a previous couvietion, may be n the form shown

in the example (00.) in the f:ust schedule herebo or to the like eﬁ'ecL

Sl:.(‘TION 403. .

I(JI\DH{ Or (‘OUNTH ANDr 'I'RO(‘I'.FDIVGB THEREON.

. Any mlmlwr of vnuntq cttlwl for the sume or for dlﬂ'u ‘ent; offences,

may be included in the same indictment, and the jury may find
cither generally that the defendant ix guilty or not ‘guilty upon the
whole indictment, or that he is guilty upon one or some, ind not
guilty upon other, connts, or in the alternative that he is guilty
upon one or more of several counts.

[f ditferent Cl.lll'lﬂh relute to different facts, und if the court thinks

At conducive to the ends of- justice to do so, iff nmay direct that the

defendant shall be tried wepavately upon any one or more of such
counts. Such order may be made either before or in the course of
the trial, and if it ia made in the course of the trial the jury shall
he tllschalged from giving a verdict on the counts on whieh the
defendant 13 directed to be tried separately. .

If the jury find the _prisoner guilty generally on the whole indict-
ment, the legal effect of such finding shall be to convict him of each
of the offtnees charged against him, and the coure muy thereupon
Pitse upon himm the same sentents as if he had been separately

sentenco ghall in uuy case be pu.esed upon uny person upon the same
facts.
1f the defendant is convnctedu in ‘the alternative of ha.vmg com-

mitted ane of ‘several offences, he muy bo sentenced to any punish-

ment which might huve been awarded to him if he had been
convicted only of that offence for which the greatest pumehment
which can be wwar dod is least severe.

If one ]nd:rment. is pussed upon any such verdict it shall be good
if the indictment contains any count in respect of which it might
have been passed.

Secrion 404,
ouuu.:-: OF PREVIOUS CONVICTION,

Wlmn an mdmtment contaius a- count - chargmg the defendant
with having beei previously convicted, the defeudant shall not at the

~time of his araignmont be required to plond to it ‘unless he plead
guilty to the rest of the indictment, nor shall such eount be men-

[178] - | _N-)_
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tioned to the jury when the defendant s given in chargo to them,
nor shall he be tried upon it if he is acquitted on’the other counts,
bt 1f he is convieted of uny vther part of the indictment, he shall,

before he is ealled upon to say why judgment should not bo pussed

upon him, be wsked whether he has been previously convicted us

alloged or uot, and if he sayvs that he has 1pt, or does not say that

he Juas, the jury shall he charged to inquire intp the matter as in

uther cases, .

' ’ Seeriox 406,

WHERE A DEFESDANT MAV BE CONVICTED OF AN OFFENCE DIFFERENT FROM
THE ONE CHARGED IN TLHE INDICTMENT. ' '

(2.} It the offence charged in the wmdictment 1s g0 defined that

i part of the definition were omitted the remainder would eonstitute
an offence, and if so muoeh only of the whole indictiment a5 Con-
stitntes sich last-mentioned offence is proved, the de fendand may,
without amending the indictment, he convieted of the offence which
he is proved to have contitted. '

(h.) If it is proved that the defendant attempted to cominit the
offence charged in the indietment, but did not- actually comnit it,
Lie may, without amending the indictment, be convieted of attempting
to eommnt the offenee, whether such attempt i3 punishable under
any speeial enactment of any statute or under the 33rd seetion of

Cthis Act ondy. If heis proved to have done any act with intent to

commit the offence with-which he is charged, and if it is an offence
to do sueh an act with such anmtent, he may without amending t]m
mdietment be convicted of such last-mentioned offence.

(e.) If the court is of opinion that there 13 evidence for the con-

« sideration of the jury that the defendant has committed an offence

or offences with which e is not clyreged in the indictment, and of
which he cannot be convicted without amending it, and upon his
convietion for which he would not be liable to & greater punishment
than lie would Dbe Hable to if he were convicted on the indictment,

added to the iudlcnnvnt (:hunrm«r the dctcmldut wlth '-,nch oﬂunw '

or offences, and the jury shall give their verdiet thereon in the same
way as af :mch count or.counts hatl"formed a part of the original

mdictment. .
Secrwos 4086,
_ 1OW TF EVELENCE PROVES A MORE SERIOUS OFFESCE,
li_" upen the trial of any indictment, it appoars to the court that
there is evidence for the considerption of the jury that the defendant
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bids committed an offence upon a convietion for which he would e

linble to a mmc severe punishinent. than could be awinrded to' him

upnu e convietion of the ‘offence for whicl he is heing tried, the

colirt may in its diseretion dlscllalgc the Jury. front gmng*un_y.

verdiet upon the indictment on whicely the' defendant i 18 heing tried,
and may order the defendant to be indicted for such first-mentioned

ofh-nce, and if necessary hmd over the proseeutor and the withesses

to uppear, proseeute, and give their evidence upon the tvial of sueh
indictinent.

Phe defendant shall uot he entitled 1o be :Lc:lmllvd nf the minor

offerice if the court do not think proper to discharge the jury as

aforesaid, hut. if he is convieted thereof he shall not be Hable th be
ceonvieted upon the same facts of any other oﬁcncu of whlch he

wmight then have heen eonvieted,

_ SECTION 407
CWHAT ORJECTIONS MAY BE TAKEN TO AN INDICEMENT AND WIEN.
If an indictment does not sfate, and caunot by any dlrwm]mvnt

.luthn]mwl by the provisions. herein-hefore containged he made to
state, any indictable offence of whielh the defendant T had uullm'

by depositions or allidievits under the provisions Lierein-héfore can- <

tained, it shall be quashed cither on a motion made” before the
defendant pleads or on a motion made in arrest of judgments A
written statement of every such motion slall he delivered to the

L] o
oflicer of Lthe court hy the defendant, and shall: he'engered upon the

recornd. Tt may be in the form given in the bchufuln, (8%.), ot to
the like effeet.
SEetion 408.
SPECIAL DLEAS. .
Special  pleas moabatement or in bar of the indictment, and
further ple ulmg thereon, =hgll hc in writing in the form given in

forne ('I"T.y in the first sehedule lwrclu. or to the l:Lc (ﬂec t, and
“xhudl be entered npon.thu recotd. ' :

Thie following pleas, and o uth('r may be ph-nlvtl in abalement

of an indictment :—
() A plea that the court h(li not mu! that some other court s

jurisdiction over the offence. or-over the offender, [f Judgment. is

piven in fuvour of the defendant upon such a Pen the court shall

et the indietment to e tried before the court which las juris-

tilgll()ll aver the offence or over the offender? -

(b A plea that one or more of the grand * jurors hy “]lblu the

lull was found was not qualilied to act as u grand juror. If judg-
[1.{3 ] N :5 :
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ment i8 given in favour of the defendant upen this plea the court
shall, if the grand jury are not discharged, direct the bill to be
sent again before the grand jury, and direct the juror or jurors
who are not qualified to withdraw' themselves therefrom.  If the
grand jury has been discharged, ov if there are not a sufficient
number of qualiicd grand jurors to find a bill, the court shall
adjourn the case until & future time, and recommit the defendant
to cnstody, or admit him to bail, and bind over the prosecutor
and witnesses to appenr before another grand jury.

The following speeinl pleas, and no others, may be pleaded
bar; that is o Rty i—-

(1} A plea that the defendant has been previously convieted or

acquitted, as the case may be, of the same offence ; or

(1.} A plea that the defendant has been pardoned for his oﬂ'enu,

by Her Majesty : or

(i) In the case of a defendant charged with a defumatory

hbel a plea that the defumatory mdtu r published by Tim was
true, and that it was for the public JIqum thatr the matiers
charged should be published in the manner and at the time
when they were published.  Every such plea must be in writing,
wind must set forth the particulur fact or facts by reason of
which it was for the public good that such matters should be
so published, and the defendant must give such notiee to the
prosecitor of his intention to plead it as the court at the trial
may consider reasonable, i default of whicl notice the court
may refuse fo permit the plea to be pleaded, or may adjourn
the trial of the case upon such terms as it thinks ft. The
defendant may in addition to-such plea plead that he is not
guilty. The prosccutor may reply to such plea that he denies
1ts truth.

When notice is given to the prosecutor of the defendant’s
intention to plead any such plea be may apply to any judge
of the High Court for any order in respeet thereof for wiich
he might apply if a justification were ploaded in a civil action
for libel. '

If any such special plea, as is firstly or secondly referred to, is
pleaded and denied to be true in fact, the court shall impannel a
Jury of any twelve indifferent pel'sous to try whether such. plea iy
true in fact or not. .

[f the court holds thut the facts alleged by the defendant do not
prove the plea, or if the jury finds that it is false in fact, the
defendant shall be required to plead to the indictment.
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