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RETURN to as Crder of the Honourable Tl House of Commona,
dated 10 July 1878 ;-—for,

MEMORANDUM “ghowing the ALTERATIONS proposed to be made in the
existing Law by the CriminaL Cope (INprcTabLe OrreNces) Bivy, if
Amended, as proposed by the Attorney Generul.”

b

MEMORANDUM by Sir James Stephen, showing the ALTERATIONS proposed
to be made in the existing Law by the Criminar Cone, if Amended,
as proposed by the Attorney General,

Tu1s Memorandum shows all the known and intentional alterations made in
the existing criminal law by the Criminal Code (Iudictuhle Offences) Bill,
though the great changes in the languuge of the law essential to its reduction
to o short and systematic form wmay possibly invoelve unperceived alterations,
either by the removal of obscurities or otherwise, Since the second reading of
the Bill it has been carefully examined throughout, and a considerable number
of observations upon it have been made by gentlemen by whom it has been
examined with greater or less minuteness. - The result of this process has been
to discover the necessity for a certain number of amendments. The great
majority of these introduce no substantial cliange into the Bill, but simply
* correct inaccuracies or obscurities of language, for the most part of an unim.
portant kind, The Memorandumn states both the alterations made by the Bill -
as it stands, and the substantiul alterations proposed to be made by the Attorney
General's amendments. - '

All the alterations are arranged in the order of the Clauses of the Bill in
which they occur, and without reference to their importance,

CrLause 4 (¢) and (),
Place of commission of certain Offences.  Stolen Goods brought into England.

By 9 Geo. 4, c. 31, 5. 8, a_person accused of murder or munslaughter may
be tried either where the blow was given or where the death happened.
Clause 4 (¢) extends and generalises this provision by enacting that ail such
offences shall be deemed to be committed both at the place where the act was
done which caused injury, and at the place where the injury happened. The
question of venue is treated separately.

By the present law, if a man stcals goods in a foreizn country and brings
them into England, he commits no offence in England; though if he steals
goods in Yorkshire and carries them to Cornwall he commits an offence in
Cornwall. By Clause 4 (d) he would commit an offence in each case.

CLAUSE 5,

Common Law.

This Clause repeals the common law as far as it is co-extensive with the Act.
But for such a provision there might possibly be a doubt whether the definitions
of murder, treason, theft, &c., were not cumulative upon the common law

_definitions.

- CLAUSE 8.
Executions Private in all Cases.

By the present liw sentence of death is to be executed within the walls of a
prison in cases of murder only. By Clause 8, the Capital Punishment Act,
1868, 31 Vict. ¢. 24, is extended to all executions.
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CrAuses 9 and 13,
Alterations az to Imppisunment.

By the present law the infliction of three months' solitary confinement, as an
aggravation of the sentence of .imprisonment, is authorised in o great number
of cases. By 28 & 29 Vict. c. 136, ». 17, it is enacted that all imprisonment
is to be separate, and this, substantially, makes solitary confinement the rule. The
power to order solitary confinement has thus become superfluous, and is
abolished by Clause 9, "A judge can at present order any prisoner imprisoned
for misdemeanour to be treated as o misdemeanant of the first closs,  As the
distinction between felony and misdemennour is abolished, the expression
“simple imprisonment " is by Clause 9 substituted for * imprisonment as a mis.
demeanant of the first class,” and the power to inflict such imprisonment is
confined to cases in which “imprisonment generally may be inflicted under
the Code. By Cleuse 1?2 it is provided that no one is to be sentenced to
imprisomment for more than two years. The power of imprisonment at common
law is at present theoretically unlimited, and a few obsolete statutes authorise
very long terms of imprisonment, e. g., one who offends for the third time ainst
certain provisions of one of the Acts of Uniformity must be imprisoned for life.

CrLavuse 10.
Whipping at Common Law Abolished.

At common law the Court can order whipping as part of the sentence on a
conviction for a misdemeanour. Practically, the power is obsolete, It fa
abolished by Clause 10. It is also provided that o woman shall in any case
be whipped. A woman assaulting the Queen might be whipped by 5 & 6 Viet.
c. 51, 8. 31-2, and it is possible that some other statute may authorise such a
punishment. The rule as to flogging and whipping laid’ down for three par-
ticular offences by 26 & 27 Vict. ¢. 44, s. 1, is made general. This limits the
number of strokes which is left indefinite in the case of boys under 16 by the
Larceny Act, the Malicious Mischief Act, and the Offences against the Person
Act of 1861. The verbal distinction between flogging and whipping is new.

CrLausk 12,
Minimum Punishments Abolished,

Bv 9 & 10 Vict. c. 24, s, 1, minimum punishments were abolished in all cases
in which the Court is authorised to pass a sentence of transportation for more
than seven years. There may be a few.cases not provided f};r in the Code in
which the Court is required to pass a sentence of seven years’ transportation,
or a fixed term of imprisoniient absolutely. Clause 12 extends 9 & 10 Vict,
¢. 24, to such cases. The only minimum punishment-in the Code itself is in
Clause 101, which re-enacts the 24 & 25 Viet, c. 100, 8, 61.

CrLAysE 14,
Previous Convictiona,

The law as to the consequencesof a previaus conviction is in-a confused state
(see Stephen's Digest of the Criminal Law, Article 19, Note 2). Clause I4 lays
down a general rule on the Subject not eukstautially different from the present
rule,

. Crause 15,
Cumulctive Punishment,

As the law now stands, if a man is convicted of more offences than one, he
may in all cases be sentenced to any punishment to which he may be sentenced
for any such offence, and each sentence may be made to begin at the exniration
of the preceding one. Thus a man convicted of aiding three geparate persons
to escape from prison might be sentenced to three successive terms of two years'
imprisonment and hard labour ; in other words, to six years’ imprisonment, witk;
hard labour. By Clause 15 a scale is provided according to which a sentence
of penal servitude might be passed in such cases.
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Crause 20,
Insanity.

The law as to insanity in relation to crime is at present somewhat uncertain.
Clause 20 (b, ¢, d) is believed to represent it correctly, but it settles several
meot points.

Cravuag 22,
Marital Coercion.

By the existing law a married woman committing s crime in her husband’s

nce is presumed to have acted under his coercion, and is excused thereby,

t is]doubtful to what crimes this rule extends, and coercion is not held to he

an excuse for crime in the case of persons other than married women. By

Clause 22 one rule is laid down for all persons alike, whether married women

or not. The rule is believed to express the existing law in all cases other than
the case of married women. ' ‘

Crausg 23.
Necessity.

The Clause relating to necéssity as an excuse for crime is believed to repre-
sent the existing law, but the cases to which it refers are so rare and unlikely to
happen that there is hardly any authority upon them. The second puragraph
would protect the captain of a steamer who ran down a boat because it was the
only practicable way of avoiding running down a larger vessel.

CLAUSE 26,
T¥ifling Offences.

By 24 & 25 Vict. e. 100, 55. 44 and 45, magistrates are authorised to tdismiss
charges of assault if they think them too trifling to be punished; and by
18 & 19 Vict. ¢, 126, 8. 1, they may take the same course in cases of theft, By
the Indian Penal Code, 5. 93, & somewhat similar general provision is made.
Clause 26 of the Bill is adapted from these enactments, and generalises the
language of 18 & 19 Vict. ¢. 126, s. 1, .

CiAusE 28.
Principal and Accessory.

As the law now stands all are principals in treason and in misdemeanour,
and gince 24 & 25 Vict. c. 94, s. 2, there is no substantial distinction between
principals and accessories in feluny, though the name is still retuined. By
Clause 28, which defines parties to indictable offences, the lunguage of the
law is altered, though its substance is not changed. The change of lunguage is
renderced necessary iy the abolition of the distinction between felony and mis-
demeanour. '

Cravuse a3,

Punishment of Attempts, &c.

As the law now stands, an attempt to commit an offence, incitement to commit
an offence, and a conspiracy to commit an offence are common low misde-
meanours, punishable as such with fine and imprisonment. Accessories after
the fact to felony are felons, and are, for the most art, Hable under the Con-
solidation Acts to two years' imprisonment gnd ha.nf labour, and there are some
further trifling and intricate crisl:inctions in the punishment awarded to these
offences. By Clause 33 they are all put on the same footing and rendered
liable to the same punishment, which is mede to vary according to the degree of
punisﬁhment which can be inflicted for the principal offence.
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CLA&SI 84.
Constructive Troason.

By the present law, man{’ acts which do not really in any way threaten the
person of the Sovereign, are by a fiction of law treated as treason by imagintili':ﬁ
the Sovereign's death. And some acts which do not smount to an ac
levying of war aguinst the Sovereign are treated as if they did. By Clause 34

-a definition of high treason is given by which these fictions are laid aside. The
definition also omits treason by killing the Lord Chancellor or a judge on the
bench,  Such an offence would, under the Code, be a common murder. The
punishment for treason ig placed on the same footing as punishment for murder
in all iculars, except that the stututury power to direct beheading in the
case of a man is retasined and generalised. A woman might probably be
ordered to be beheaded at common law. The punishment of treason now
depends on the common law modified by 30 Geo. 8, c. 48; 54 Geo. 4, c. 146,
33 & 34 Vict, c. 23, 5. 51,

CLavusr 385,
Misprision of Treason.
By the present law, the rare offence of misprision of treason is punishable by
imprisonment for life. An accessory after the fact to treason 18 a principal

traitor, and must be sentenced to death. By Clause 35, each of these offences
is punishable by peual servitude for life as & maximum.

CLAusE 38,
. Burning Dockyards and Ships of War.

By the present law {12 Geo. 3, ¢. 24), the bumins of ships of war, dock-
yards, &e., is punishuble by death. By Clause 38, this is restricted to cases in
which the offence is committed in time of war, and with intent to diminish the
force of the Royal Navy.

Cuause 41,
Contempts against the Queen,

The Clauge in the Bill is taken from a Clause drawn by the Criminal Law
Commissioners. See their 7th Report, Chupter 2, Section 2, Article 2. The
Attorney General propuses to amend the Clause so as to confine it to things
said or done in public, and also so as to prevent fair comments on public affairs
from being regarded as insults. 1le proposes also to omit the word * disparaging.”

- CLause 53,
Seditious Offences.
The Attorney General proposes to amend this section by omitting certain

words now containied in it, so as to confine seditious offences to words, libels, or
conspiracies, intended to carry into execution a seditious intention.

' CLavse 57,
Punishment for Vielating Ambassadors’ Privileges,

By 7 Anne, ¢. 12, 83, 3, 4, 6, o person who violates the privileges of an
ambassador, is subject to “such (]:mins, penalties, and corporul punisbinent " as
the Lord Charicellor and the two Chief Justices, or any two of them, inay appoint.
For this, Clause 57 substitutes fine and imprisonment,

CLavuse 59.
Definition of Piracy. .

The offence of piracy by the law of nations is at present not defined in any
suthoritative way. It is believed that the definition given in Clause 59 is
correct. :

CLausk 60.
Punishment of Piracy. '

The punishment for piracy was formerly death in all cagses. By the present
law the punishment of death is confined to piracy with actual viclence dan-
gerous to life, The punishment for other forms of the offence has to be

' inferred
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inferred from a comparison of 28 Ifen. 8, c. 15, 4. 2 and 3; 39 Geo. 3, c. 37,
s.1; 1Geo. 4, ¢ 90,8 1; 7&8Geo. 4,¢ 28,8 12. Clause 60 (a) re[)resents
the existing law as to piracy with violence. Clause 60 () subjects all other
forms of piracy to a maximum punishment of penal servitude for life. Clauses
61, 63, and 63 represent, with several small variations, 11 & 12 Will. 3, c. 7.

Crause 72.
Breaches of Qfficial Duty.

The law a8 it stands is so stated by text writers that it seems probable that
every breach of official duty-—e.g., a breach of un office rule—might be treated
as an indictable offence. By Clause 72, this rule is restricted to cases of
neglect of official duty by which the public peace is broken or not restored, or
by which the persons or property of Her Mujesty's subjects are endangered.

CLAUSE 76 (b).
Bribery of Public Qfficers.

The bribery of public officers (now a misdemeanour at common law) is by
Clause 76 made punishable by 14 years' penal servitude ayx a maximum, if it is
done with intent to interfere with the administration of justice. The words
of the Clause are adapted from the Indisn Penal Code. The Attorney General
proposes to amend the Clause as drawn, by inserting a few words in Clause 15,
which geem to be required.

Crayse 83.
False Evidence and Perjury.
The offenice of false evidence is substituted for perjury, and the offence is so

defined as to do away with the rule that wilful perjury is not a crime, unless
the matter sworn to 1s material to the issue. (Clause 83.)

- Crause 84.

The maximum punishment for false evidence, with intent to procure convic- -
tion for a crime, or to acquire valuable property, is raised to penal servitude for
life. The maximum punishment for false evidence in other cases is raised to
14 years’ penal servitude. The infliction of hard labuur is authorised in cases
of false declarations.

Crausk 87,
- Conspiracies to bring False Accusations.

Conspiracies to bring fulse accusations of crimes are now punishable as
misdemeanours at common law; with the addition, in somne cases, of hard labour.
By Clause 88, they are made liable to a maximum punishment of 14 years' penal
servitude if the crime falsely imputed is punishable with death or penal
servitude for life, and seven years’ penal servitude in other cases.

CrLause 88,
Conspiracies lo Prevent Justice.

The ‘maximum punishment for conspiracies, and other attempts to per-
vert justice, is raised to seven years' penal sérvitude. These offences are ot
present common law misdemeanours, punishable in some cases with hard
labour.
) Crause 92,

Breaking DPrison.
The present maximum punishment for breaking K})risun, in the case of a
person charged with felony, is extended to all cases of escaping from prison.

CLAusE 95,
Negligent Escapes.

By the existing law an escape is complete as u‘fni nst a gacler or other officer
as soon as the prisofer ﬁets out of his sight, and if this is due to the gaoler's
neglect of duty he is guilty of a negligent esca(])e, although he may afterwards
retake his prisoner. By Clause 95, it is provided that o gaoler shall not be
liabl% for a negligent escape if before he is prosecuted he retakes the prisoner.
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Crausk 96 (a).
‘Compownding Offences. .
The present law as to compounding affences and agreements not to prosscute
is obscure. It is reduced to certai':g by Clause 96 (a). '

Cravusz 97.
Champerty, Maintenance, and Barratry.

The obsalete offences of champerty, maintenance, and barratry are abclished
by Clause 97, All interferances with public justice, either by force or fraud,
used to be included under the head of maintenance. Each of these is now
separately provided for (see, o. 9., Clauses 83,87, 88). 'The Attorney General
proposea to amend this Clause, by adding a proviso that the Clause shall not
affect the validity of any contract, &e.

CLausx 88,
Blasphemous Libel,

The law a3 to blasphemy and blesphemous libel is now pa.rtli obecure and
partly obsolete. Clause 98 is intended to bring it into harmony with the practice

and sentiment of the present day.

Crausk 101,
Obscene Libel,

Clause 104 is g0 Arawn as to make it quite clear that on a prosecution for any
obscene publication or exhibition the questions for the jury are the character of
the publication itself, and (if it is considered obscene) the possibility of excusing
it on tbe ground of public advantage, and that the motives of the publisher are
in every case immaterial (except, of course, as they may affect the amount of
punishment). '

' Crause 102,
Unnatural Practices.

By the present law an attempt to commit sodomy, an assault with intent to
commit sodomy, and an indecent assault upon a male person, is punishable by 10
yeazs' g::nal servitude ag & maximum, There is some authority for the doc-
trine that a person cannot consent to unnatural practices of this kind, and that
such unnatural practices accordingly constitute in all cases an indecent asgault
at least, They would thus be subject to a maximum punishment of ten years'
penal dervitude, and this is enacted by Clause 102 in express words. The
Attorney General proposes: to amend the Clause by providing expressly and
separately for such cases, and limiting the maximum punishment to two years’
imprisonment and hard iabour.

Crausze 117,
Execution of Superior Orders.

The Attorney General proposes to modify the Clause as it stands, by pro-
viding that a person (a soldier, for instance) acting in the execution of superior
orders shall be presumed to have acted in good faith and on reasonshle grounds,
unless the conh'aqi];ppears either from the nature of the orders or from other
circumstances. This probably does not go beyond the present law,

Crause 119-120.
Killing in Self-defence.
. 1t is poasible that the law as to self-defence may be slightly altered by Clayses
119 um, a8 the present law on the subject is intricate a_:{d con.fuse):l.. (8ee
Stephen’s “ Digest,” 199, 200.) But the alteration, if any, is very slight,
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Cravse 129,
Duty of Persons doing acts requiring special Skill or Care.
The Attorney General proposes to add to this Clause s statement that it is the
legal duty of the person in charge of them to take proper precautions as to
animals or things dangerous to human life.

CLausz 134.
Constructive Malice in Murder.

By the present law any person who causes the death of another hy any act
doae in the commission of a felony or in resistance to a lawful spprehention ia
uilty of murder, however unlikely it muy have been that the act would cause
ieuth. Lhat at least is the opinion commonly entertained on the subject. By
Clause 134, murder is restricted to cases in which death is caused either inten.
tionally or by scts of reckless cruelty or lawlessness,

Clause 134 (6) was intended to apply to intentional acts and omissions only.
The Atiorney General proposes to make this clear by a proviso added at the
end of the sub—Clause.

Crause 138,
Provocation,

By the present law hardly any Erovoca.tion seems to be sufficient to reduce
murder to manslaughter, except a blow, or the sight of adultery committed with
the offender’s wife, though the matter is not absolutely clear, By Clause 136
the jury would in all cases have to consider whether the ll'nrovocation given was
such as to deprive the offender of the power of self-control,

Crausg 138,
Infanticide.

By the existing law a woman who kills her new-born clild by intentionat
violence is guilty of murder, whatever may be the state of mind (short of actual
madness) produced in her by child-birth. By Clause 138 the jury may in such
such cases fmd the woman guilty of manslaughter if they think that her power
of self-control was greatly diminished by her bodily or mental sufferings. The
Attorney General proposes an amendment in the language of this Clause, which
will make its meaning clearer.

Crause 141 (o).
Attemyns to Commit-dMurder.

This Sub-clause somewh at extends the law. It ought to have been confined
to cases in which bodily injury is actually caused.

CLavuse 144.
Abetment of Suicide,
By the present law a person who abets suicide is an accessory before the
fact to murder, and liable to ca'Pital punishment. By Clause 144 this offence is
punishable by penal servitude for life 03 2 maximum.

Crause 146.
Concealment of Birth.

By the present law it is an offence to * endeavour to conceal the birth” of a
child “ by uny secret disposition of the dead body.” It bas been doubted
whether this would meet the case of a disposition of the dead body which,
though not secret, would conceal the child’s parentage, ¢.9., dropping the body
in & crowded street. Clause 146 punishes “ disposing o the dead body in any
manner with intent to conceal the fact that ijt& mother was delivered of it.”

Cravse 147.
“Voluntarily "—* Dangerous Instrument.”

24 & 25 Vict. ¢. 100, 8. 18, and some other clauses create the offence of
causing grievous bodily harm, with intent to cause grievous bodily barm, or
with a variety of other intents specified. The enumeration of these intents
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makes the law exceedingly oumbrous, snd this defect is aggravated by the
manner in which the Act proyides specifically for the infliction of injuries and
for attempts to inflict injuries by shboting, stabbing, &c. To simplify this
matter, the expressions “ voluntarily causing,” and “ dangerous instrument,” are
defined in Clause 147. They are employed in Clauses 149, 150 (a, 8), 151,
157, 161, and this may to some slight degree extend the present law.

L]
Craues 165.
. Rape.
* Rape js so defined In Clause 165 a8 to make it clear that obtaining a woman's
erson by the personation of a husband, and false Eretenoes of a medical
Elnd, ainount to rhpe. This is in accordance with the last decision on the
subject, hut ‘the cases are not altogether consistent. The Clause also ‘abolishes !
the presumption of law that a boy under 14 is incompetent, which has been
" shown by experience to be false in fact. By one of the Attorney General's
amendments it is proposed to remove a slight obscurity in the concluding
words of the Clause as it stands. : :

CLAUsE 166.
Abusing Children,

By 38 & 39 Viel. ¢. 94, 8.3, it is & misdemeanour to carnally know and
abuse any girl between 12 and 13, w ghether with or without her consent.”
The words italicised make it doubtful whether such a girl can be ravished.
They are obviously a mistake for “ even if she consehts,” which is the language
of Clause 166.

CLause 168 (a. ).
Kiiding Unborn Children.

By the existing law it is murder to cause a child to die after it ia born by
injuries inflicted on it before or during birth, but it is no offence to kill a
living child while it is being born unless miscarringe is caused. By
Clause 168 {¢) causing a living child tw die before it is fully born is made
punishable by penal servitude %or life as a maximum punishment if the act
would have amounted to murder if the child had been born.

Crause 178.
~Pupithment for Libel.

By 6 & 7 Vict. ¢. 96, ss. 4 and 5, two years' jmprisonment is the maximum
punishment for a libel know to be false, and one year for a libel * maliciously
ublished.” The opposition between the two provisions seems to show that the
tter ia confined to cases in whicl the libel is not known to be false. Clause 178
makes the maximum punishment two years' imprisonment In all cases, and
authorises the addition of hard labour.

CLause 186.
“ Valuable Security.”

Several Clauses of the Forgery Act, and one or two Clauses of the Larceny
Act, are rendered long and intricate by & mintite specification of the classes of
documents in respect of which certain offences can be committed, In.order to
avoid this, Clause 186 defines “ valuable security,” and the expression is used in
Clauses 210, 220, 238 (a. iii.) 249. This somewhat extends the law, butif-he
definition is examined it will be found to put every Clause in which it is used
on an intelligible basis. As the law now stands the punishment for forging a
receipt ‘for 51. is heavier than the punishment jor fraudulently altering a
contract 8o es to deprive a man of thousands. On the other hand, a person
who compels another to execute a promissory note for 5 1. is liable to ten years’

servitvde, whereas if he compels him o give a veceipt for' 5,000 [ he
commits only & misdemeanour at common law. - o .
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Crausgs 187—199,

Theft and Criminal Breach of Truat.

The law of theft is at present extremely comﬂplicated and technical, and
breach of trust as a general rule is not a criminal o ence, though a great pumber
of exceptions 1o the rule have been made by legislation. In the Bill criminal
breach of trust is made an offence in genem{ terms, and the whole law. is recast
in a simpler form (Clauses 187, 190, 191, 193, 195, 199). Several minor
alterations are made in the law of theft. The offence is 50 defined as to abolish
the present law of asportation, which favolves sevi ral technicalities (Clause 189),
and to meke it clear that to pawn another's goods is theft though the pawner
may mean to redeem them (Clause 188). The punishmaent for theft is made to
depend (except in a few icular cases) upon the value of the thing stolen,
which is a return to the principle of the common law distinction between grand
and petty larceny. The three offences of theft, criminal breach of trust, and
obtaining property by false pretences, are treated as three forms of one offence
(fraudulent misappropriation), and are rendered liable to the same punishments.
This has (amongst other things) the effect of altering in some particulars the juris-
diction of the courts of quarter session. On the one hand it takes out of their
Jurisdiction thefta of property worth 500 L or upwards.  On the other it brings
within their jurisdiction the criminal breaches of trust by bankers, agents, and
others, now punishable under 24 & 25 Vict. c. 96, 88, 75-80. This consequence is
to sowe extent obviated by Cluuse 289. As the Bill stands the maximum punigh-
ments of the three classes of fraudulent misappropriation are penal gervitude
for life, for 14 years, and for seven years, anc imprisonment with hard labour for
two years, in the case of things worth less than 51. One of the Attorney
General's amendments proposes to omit the last of these classes of punishments,
and to retain three maxima only.

" CLAUSE 208.

Conspiracies to D¢fraud and Eztort,

The maximum punishment for these offences is raised to five years' penal
servitude.

Crauses 209,
Cheating at Cards,

It has been doubted whether cheating at cards is cofnplete when the game is
won by fraud, or when the stake is paid. Clause 209 enacts that the oHence
shall be complete when the game is won, ’

Craysr 213,
Protection of Involuntary Disclosires.

By24 & 25 Viet. ¢, 96, 85. 27 and 85, persons are protected from prosecution
who, under legal cqmpulsion, disclose thefts of wills or title deeds, or frauds by
- agents, Hy Clause 219 this provision is applied to all thefts and frauds,

Crausz 215
Punishment of Robdery.

By the present law simple robbery is punishable with 14 years penal gervi-
tude a8 a maximum. If certain aggrantiom occur the maximum is penal
servitude for life with flogging. By Clause 215 the maximum §s raised in all
cases of robbery to penal servitude for life, and if the specified aggravations
exist, flogging may be added. The chief importance of this alteration is that it
simplifies and abridges the law. It would take simple robbery from the juris-
" dietion of courta of quarter session, but this consequence is avoided by the
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Cravuns 1317,

Puniehmont of Assaults with Intent 4o Rob..

By the present law, if & person assaults another with intentto rob him, being
fogether with any other on, he is liable to penal servitude for life and
flogging. But if he ts snother with intent to rob him and ut the time of
or after such offence beats or strikes Mm he is liable only to five years’ penal
servitude. A holds B down while C takes B's purse out of his pocket. A and
C are ouch lisble to penal servitude for life and flogging. Z knocks D down
with & bludgeon, and tries to take his purse, but before he succeeds in doing
so he is arrested. Z is liable to five years' penal servitude only. Clause 217
puts both A and Z on the same footing. ' '

Cravan 218,

Accusations with Intent to Extort.

By the present law persons attempting to extort by threatening to aecuse
others of certain specified infamous crimes are liable to a maximum punishment
of penal servitude for life. Dy Clause 218 this is extended to all attempts to
extort by accusing of any crime.

Cravse 219, )
Puniskment of Libelling with Intent to Extort.

The meximum punishment for publishing & libel with intent to extort is three
years' imprisonment and hard labour. Such sentences are now never passed,
two years being practically the maximum term of imprisonment with hard
labour ever inflicted. Clause 219 raises the maximum punishment for this
offence to five years' penal servitude.

CLavsE 234,

DBurglary by Breaking Out.

By the present law a man who breaks out of a dwelling-house at night after
committing a felony in it is guilty of burglary. As every one who entersa
dwelling-house with intent to~commit an indictable offence is liable to penal
servitucfe for seven years, this form of burglary is no longer punishable as such.

CrAuBE 227.
. Receiving.

By the present law the receiving of property stolen or obtained by various
emeanours is subjected to a variety of punishments (se¢ Stephen’a ¢ Digest,”
Art. 854). By Clause 227 this is extendegto the reeeivingofg:?uty obtained
by forgery, and the punishment of the receiver is in all cases e the same as
that of the original offender. The Attorney General proposes an amendment to
this clause, by which receivers will, in all cases, be made liable to seven years'
penal servitude, and to & higher punishment if the principal offence is punish-

able more severely. S :

Cravse 2290.
Corrupt Taking of Rewards. :
By the present law the corrupt taking of-a reward for he.lplnq a parson to
o -

recover property illegally obtained, is punishable by a maximum of seven .
penal lu-vitgede. ‘B?aéjlauae 229 this K qualified b;' a proviso thet the pm-

ment is not to ed that which might have béen. indflicted o the ariginal
offender. As the law stands, & wian who steals s dog s liable E, six ‘montha’
imprisonment ;' a man who takes a reward for restoring It to saven yeags' penal

servitude.
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Cravae 233.
Forgery.

The law of forgary has been recast and greatly simplified (Clause 233). By
the existing law, the forgery of a great number of specified documents iy felony,
punishable by various maximum terms of penal servitude. The forgery of other
documents is a misdemeanour at common law, and is punishable only by fine
and imprisonmeat. By c. 32, &s. 230-236 of the Bill, forgery is in’ all cases
punishsm seven years' penal servitude, and in the case of certain specified
documents, gy penal servitude for 14 years or life. The forgery of docu-
ments under the public seal of a foreign state or colony is put on the same
footing as forgery of a document under English public seals.

Crausk 259.
Counterfeit Copper Coin.

By the present law the making of counterfeit copper foreign coin s punish-
able by afyear's imprisonment without hard labour for the first offence, and
seven years' penal sefvitude for a secondl. By Clause 259 the maximum punish
ment iy increased far the sake of uniformity ‘to two years' hard labour. No
special provision isinade as to a second conviction. '

Crauses 261-263,
Uttering.

By the present law offences relating to the uttering of bad money are defied
in & very complicated way, and are liable to maximum punishments which vary
in an apparently arbitrary menner. One reason of this, probably, was that the
rule of evidence by which previous utterings or the possession of other coun-
terfeit coins may Ke given in evidence to show guilty knowledge in any par-
ticular case, is comparatively modern. The doctrine used to be that one crime
cannoot be given in evidence in proof of another {see Stephen’s Digest of the
Law of Evidence, Art. 11, and Reg. v. Forster, Dearsley, 456). Clauses 261
and 262 simplify the law upon this point. h

_ Light Coin,

By the present law no provision is made for the punishment of a person who
is in possession of coin unfairly diminished in wei bt, knowing it to have been
80 diminished, and with iotent to utter it. is i3 made an offence by
Clause 262 (g).

CLause 266.

}1 ;-wn.

By the present law the maximum punishment varies in djfferent kinds of
arson. ‘Thus for setting fire to an unfinished ship the maximum punishment
is penal servitude for life. For setting fire to certain kinds of unfinished
buildings the maximum punishment is penal servitude for 14 years, The
distinction is of no practical importance, and it makes the Malicious Mischief
Act extremely intricate. Accordingly, by Clause 2686, penal gervitude for life
is made the maximum punishment of all kinds of arson, and penal servitude for
14 years the maximum punishment for all attempts to commit arson. w2

' 'LAUSE 273,
Malicious Mischief. -

By the Malicious Mischief Act, a great number of special offences are rendered
liable to maximum punishients which vary in an arbitrary way, These are
followed by a general provision that all forms of mischief not specially definet
shall be liabie, if the amount of the damage done exceeds 5 ., to two ears’ hard
Inbour, or, if. the offence is committex] ét night, to five years’ penal servitude.

276, .
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All other mischief is made punigshable on summary conviction by & maximum of
two months’ imprisonment. By Clause 273, all malicious mischief not otherwise
1».ovided for is punishable by five years’ penal servitude if the amount of the
. injury exceeds 20/, and by two years’ haid labour if it exceeds 1 I und dues not
exceed 201, An amendment is made in the unrepealed section (Section 52) of
the Malicious Mischief Act,'which gives summary jurisdiction to magistihtes,
the effect of which will be to keep the law as to summary offences unaltered.
The effect of this change iu to substitute one general clause for 18 sections of .
the Malicious Miachief Act. Arson, mischief by guopowder, injuries to railway
trains, injuries to shipe, to sea walls and waterworks, to cattle, to machinery,
- mines, and electrie telegraphs, are specially provided for, as they are under the
present law. As there ssems to be no special reason for providing specially for
the case of injuring hop binds, it is proposed by ‘one of the Attorney General's
amendments to omit Clause 272, Sub-section (e), which re-enacts 24 & 25
Yiet. ¢. 97, . 19, though with a diminution .of the maximum punishment from
14 years to seven years’ penal servitude. It is proposed to raise the maximum
punishment for injuring electric telegraphs from two years' imprisonment and
hard labour to seven years' penal servitude Clause 272 (f), and to extend the
provision as to poisoning salmon rivers contained in 36 & 37 Vict. ¢. 71, 5. 13,
to all rivers. :

Craven 283,

Judges' Power to make Rules.

By Clause.283, power is given to the jiflges to make subsidiary rules of
procedure. This clause is taken from the Judicature Act of 1873, Section 68.

CLause 284.

Civil Remedy for Crime.

By Clause 284, it is enacted that the civil remedy for a crime is not to be
suspended by reason of the criminal character of the act. This is believed to
express the existing law. See Wells v. Abraham (L. R,, 7 Q.B,, 854), Osbora
v. Gillett (L. R., 8 Ex. 88). :

CLAVUBE 286.
Felony and Misdemeanour,

The classification of offences as felonies and misdemeanours is abolished by
Clause 286. This makes it necessary to provide in different parts of the Biil
for the removal of 17 distinctions, the nature and extent of which, as weil as
the manner in which the Bill deals with each subject, appear from the following
Table : —

Felony, How provided for in the Bill.

i ———— e —

Clause 14 gives & general rule for 3
cases aceording to the sevarity
the punishment sppsinted for the-
jrovious and subsequuant offences.

Ci’ann 38, All parties to any indiok-
slle offence sotually commitied are
. responsible for it. )

I 1.' Previous convicilon for man
“mlsdemesn involves :

1. Previogs topviction for

felony
inrolvey -3 £

TR

lay
roie.
2, In' misdemsanours all sre

2. The law of principal and ac-
: principaia.  Also in treason.

cessory befors the fact (pow |
practically obsolete) applies
only to felony, . ; .
3. A commonar cannet be im- | 3 He can b i peac fi
penched for Lrenson or feloay. mipdm.mnur.ln hed for

4. Poors have a right to be tried | 4. Peata are tried for mirde-

Clause 3, Nothing in the Act to
apply to impeachmenta, .

Clause 284, Priviiege of pests con-
fined 1o cases where mentence may

for felony by their peers meancurs like commonern

5 Persons esnvicted of flony
dingunli frota retalling
wins, apirils, &c.

‘8. No such disqualification. - .

be death or penal servitude,

Clauss 268, A)1 geieral disqualifica-
tions for felcny te attnch 1O & sou-
victisn of an offsnce posishable
with penal servitude or desth,
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‘Folony.

8. Afalog, or {if s felony bas been
w&; b[:iem: Tensonably
suspacted 4 felog, ma
ba arrested .:; one 'ngm{
warmy, & pssss officer

may ut-;ut any one without

wuersiot if he n_n{«:l.- bim of

felony on ls d

Misdemoanour.

G, Any ono may arrest without
WMTRILS parson dolamitting
& misdemasnour at ui'g:‘tl,w
any midemaanour net
24 & 25 Vict, oo, 06 and 97, |
or any one of masy other
misdemeanogrs, but thers isao
g I power as Lo suspected

wl r & fuiony has besa com-
mitted or not,

7. Justices bave & discretion as
to balling falons,

B. A criminal information cannot
be filed for falony,

B. A person cha with felony
has 29 puvmprtﬁ‘; challonges,

10. In felony the prisoner has no
right to u copy of the jndict-
rsat.

11. Tha officer of the court
charges the jury with s felun.

12, In trials for felony admissions
cannot be received, -

13, The jury are not aliowed to
saparais in cuses of felony,

14 Infolony the prisoner is catled
opon 4o move o srrest of judg-
mant when the verdiet of
“ Guilty " ia given, and if he
doss not, sestence 1s pamad at
onoa.

15, No new trial is aver allowed

ony,

16. Lo wu indictment for felon
only oneoffunce can be ehugtj:
sxoept in & few wzcepted cases.

17. Thd prosecutor’s costs may
beallowed in sil casesuf felony,
sxcapt offencue amaine: 11 Vice,

0 12 {treason-felony). Couts
may be awsrded sguinst the
defondunt in g1l cases of rvason

- and fulony od convietion.

* persons,

7. Justices twmust bail wisde-
mianants, axospt i & groat
number of upecified cames
(11 & 12 Viel, c. 4%, ». 3),
including nll cases in which
cosls muy Le allowed, ie., all
the common cares.

8 A criminal information may

be fled for some misdemen- |

nours, but it ix not perfectly
clear how far the powsr ea-
tenys,

. A misdemeanant liss no
peramptory challenges.

10. Inmisdemeanocur he hassuch
a right, but it is diffieult to
ny‘iow it isjto be caforced.

Il. No auch.cherge is giveo as
to mindeneunants,

12 In trials for misdemeancur
it is pot quite clear whather
they can or not.

13 The jury never wre, and it
Is dowbiful whetlar tiny (111
be, prevunted fron sepasati

How provided for in tle Bill,

]

Clauses 307, 304, Any one may arreat
& psron foond commitiing an in-
dictable offeiice if Ly bas roascnable
grounds o suppose the offendsr ins
otherwise ascape or complete -hz
ofence.

Peace officers may arreat & parson on

« #uspleion of bis having commiteed
an offence
yvars' bard Labour. Private par-
ot may do w0 if such an offence

* has actually bees commitied, Tha

, laat panpnph of Clauss 304 con-

taing » slight addition to the exis-

ing clausa, ’ '

Clauses 307, 338, A person is entitleu
to be baifad if he caa be wantencedd
to smple imprisonment for the
offonce ¢ ed, and if be canget
be sentenced to penal servitude or
death. Thess are, generally speok-
?‘f’ casss Dot Deecsearily Jing race-

ul, :

Clause 854, A criminal infornation
be fled for auny offence for

ma
wha:h tha offender cannot Le wen- |

tenced to deall or penal servilude,

Clauss 385, For tresson 35 peremp-
lory challsnges, in capital cases 20,
in other cascs G,

Clauses 351, 352. Tha defendant iy (o
Luve & copy of the igdictwent iu
all casea wtulev«:r.

Clwuss 368, The officer may give the
defendant in charge if hio | lonsos,
but if he doss not it is to be of no
consequence. [n serious casea the
old form. would probably Le ol
served,

Clause 378, They wre not to La re.
ceived inany .

Clause 281, The court is to huve,n

discration sa to permitting the jury -

during adjourninents in caws
of misdemeanour,.»

14, In misdemesncur the de-
fendant {a not ¢allod upon st
sl in cvmmon cases, and §f
be istried on & Queen's Beach
record there are spacial rules.
(11 Geo. d; 1 Will. & ¢. 70,
.9,

18, New trinls can ba obtaiced
in the cese of certain misdes
toesanours,

18. Any number of offences muy
bs churged in sa indictmant
for misdemesnour.

17 The prosecutors ccstatuny e
allowsd in & very large num~
ber of misdamsanours, includ-
jug nearly afl that geoerally
occwr. ~ Bul costs cannot in
goneral, e swarded agsinst
the defendant on convjetion,

to separate or not in all cases.

! CI§IG 379, Al courts in all casss wre

bave powkr to pass judgment nr

journ I;l, and the defendant isin
adi cases 10 be calied upon 1o move
in areest of judgment,

Chapter 47 of the Bill puta sli ofencen
on & onw footing as to this.

Clause £03. The rule of the exinting
law as to misdemesncur is wude
-geaera), subject to some modifica-
tiona,

Clause 415, Costs may be allowed in
all cases to the prosecutor, und in
cass of conviction ageinst the ye-
fendant. .

276.
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Craver 289,
_ Jurisdiction of Quarter Semions. \
This clause was intended to represent 5 & 6 Vict. c. 38, but was inaccurate in

- several particulars, The Attorney General proposes to substitute for the clause,

us it stands, the following, which, in the main, represents the existing law, but
enlarges the jurisdiction of the courts of quarter session by enabling them to
try burglaries and robberies with violence, restricting them, however, in such
cuses to sentences of 14 yoars' penal servitude. It also prevents their jurisdic-
tion from being narrowed by the new definition of fraudulent misappropriation.’
The uet result of the proposed clause thus is to give the courta of quarter
sessions jurisdiction in cnses of criminal breach of trust, and to a certain
extent in cases of burglary and robbery. :

The courts of quarter session shall have jurisdiction to try all offences against -

- this Act, with the following exceptions (that is to say) :—

(a.) Offences agaiust ey of the provisions of Part II. of this Act other
than the provisions of sect. 45 and sect. 46;

(5.) Offences against any of the provisions of Part IIL. of this Aet;

(c.) Offences against any provision contained in any of the following
chapters of this Act (thatis to say): chapter 24, chapter 26, chapter 32,
chapter 33, chapter 34 ; '

(d.) Offences egninst any of the following sections of this Act (that is to
say}: sect. 98, sect. 104, nect. 142, sect. 1486, sect, 219, "

(e) Any offence upon conviction of which a person not previously con-
victed, may be sentenced to death or penal servitude for life: Provided,
Thut courts of quarter dession shall have jurisdiction to try any person on
a charge of fraudulently misappropriating property of the value of 500 1. or
upwards, or on a charge of gobbery, or on a charge of breaking into a
dwelling house by night, with intent lo commit an indictable offence therein ;
but fio such court shall have power to pass a sentence of more than 14

.yeans’ penal servitude for any ruch offence upon any. person whavhas not
{;ecn previously convicted, nor in any case to sentence any such person to
be flogged or whipped ;

(7} Any conspiracy to commit apy of the offences aforesaid.

Cnu-rz_n 40,

Fenue.

The law of venue is abolished by Clause 290. This makes new provisions
necessary as to the local jurisdiction of criminal courts. They are contained in
chapter 40, which, however, contains nothing cubstantially new except Clause
304, which gives power to the High Colrt to change the place and mode of trial.
This extends the principle of Ptt?mer's Adt, and replaces the existing law as tq
certiorari. The Attorney General propodes to make a slight amendment in- the
clause as drawn, confining the exercise of these powers to the High Court in
London, Clause 291 authorises the execution of e warrant within seven miles
of the place where it is issued, although the Justice issuing it may not have
jurisdiction there. The present law is subject to the qualification that the place
where the warrant ja executed must be in the next adjoining district, so that a
warrunt issued in Middlesex camot be. executed in a partrof Kent within seven
wiles of the place of issue, because London intervenes. : _

The Attarney General proposes to smend Section 306; 80 as to make it cor-
respond with 38 Geo. 3, c. 52, 8. 3; from which it is taken. As the Bill stands,
it confers a power upon the courts of quarter sesgion, which ought to have been
confined to courts of assize. A similar amendment is proposed in Clause 292.

- Crausg 311.
Refusal to Grant Process.

Clause 311, last ph, is new. It enables a prosecutor to appe;d toa
Judge-at Chambers if a ﬁustice refuses to grant e summons or warrant,
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Cravse 320.

Defendant's Evidence,

By the present law (30 & 31 Viet. c. 35, 8. 3, Mr, Russell Gurney’s Act) a
defendent js entitled in all coses to call witnesses before a magistrate. By
Clause 320 it iv provided that he shall not be entitled to call witnesses before
the magistrate to prove matter of excuse (madness, &¢.), or to justify the pub-
ication of & defamatory libel. '

CLAUSE 330 {c}.
vpy of Evhibits.

By the present law ghe defendant is entitled to n copy of the depositions,
By Clause 330 {¢) he will ulso be entitled to a4 copy of exhibits at the sane
rate. By Claure 325 lie is also entitled to o copy of the eoruner’s depusitions.

Crausk 335, .
Evideice by Commission.

Power is given to the court to order evidence to be taken by commission-
The clause i3 copied from Order 37, 4, of the Judicature Act of 1875. ‘The
Attorney Generul proposes to amend this clause by adding a provision restricting
its exercise to cases in which the witness is physicully unuble to attend, or is

out of the jurisdiction of the court, or*is to give formal proof only, or in which
the defersdant consents.

Crauses 348-332, 359,
Notice to Defendant of Indiciment,

The provisions for notice to the defendant ia the case of indictments, where a
defendunt has hot been tuken before # magistrate are new (vee Chapter 43,
Bections 348-152, 359). Sume new provisions connected with these are intro-
duced in the chupter on Costs (sve especially Section 419), and in other places,
The Attorney General proposes an  amendinent by which a private prosecator
would he prevented from indicting a man more than once. This involves an
amendment in Clause 359, -

Crause 354.
Criminal Informations.

By Clause 354 a rule is laid dowi as to the:edses in which a eriminal infor-
mation may be filed. The matter is at present uncertuin,

CLavuse 357.
Outlawry.

By Clause 357 proceedings in outlawry are abolished, and shsconding from
justice is declared to be au act of bankruptey. A man who permits himself to
beumade an outlaw may now be made a bankrupt,

CrLause 368,
Eramination of Defendants.
By Clause 368 the defendant may be examined. This is new,

- Crase 471,
Notice of Witnesses to Defendant.

By Clause 371 the prosecutois bound to give the prisoner notice of any
witness whom he proposes to call, ind of the substance of his evidence. This
is new, though it only gives the force of law to a' practice usually followed -at
present, :

276. : c3
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CLause #72.
Power to Court to call Witnesses.

By Clause 372 the Court is empowered to direct the attendance of witnesses
called by neither party. This is new. The Attorney General proposes sn
. amendment giving the court power to procure the attendance of witnesses.

CLauyse 381,
Jury of Matrons.

In the case of g defendant plmdinf1 pregnancy in arrest of execution, Clause
381 substitutes an examination by three medical men for the present jury of
matrons.
CLause 382.
Discharge of Jury.

Power is given to discharge jurors becoming incapacitated to the number of
three. As ge clause stands the judge is authorised to discharge jurors incapa.
citated or misconducting themselves, The Attorney General proposes to amend
the clause by omitting reference to misconduct. He also proposes to amend
Clause 383 by omitting the part of it which authorises the removal of a
defendant who misconducts himself, Clause 385 anthorises the taking of a
verdict and -passing of sentence on a Sunday. - '

CHaPTRR 47,
Appeals.

Chapter 47, as to appeals and new trials, alters the law to some extent. By
Clauses 389 to 391 the form of the record is simplified, and proceedings in error
are abolished. By Clause 392 appeals are permitted in cases in which, as
the law stands, a writ of error migﬁt be brought or a case might be reserved
under 11 & 12 Vict. ¢. 78, and power is given to the court in such ceses to
order a pew trial. . :

Clause 393, by which applications may be heard for a new trial, {3 entirely
new.

CHAPTER 48.

The whole of this chapter, which recasts the law as to indictments, &ec., is-
new. Anamendment in Clause 396 is proposed by the Attorney General, which
preserves part of the present tliles as to indictments in the case of such indict-
ments at common law as may be presented after the Bill passes..

CHAPTER 49.
Costs.

Several alterations are made in the law as to costs, besides those already
referred to. By Section 419 the prosecutor may be ordered to pay costs'if the
court considers the prosecution frivolous or vexatious. By an amendment
which the Atturney General proposts to make in Section 414, the county -or
borough treasurer will in all cases y the costs in the first instance, recovering
the costs,  when paid, from any otEgr persoa liable to pay them. By the same
clause (as proposed to be amended by the Attorney gener&l) no fee will be
payable for making out orders for costs, and by Section 420 (as pruposed to be
amended by the Attorney General) the power which magistrates now possess of
taking the money of a person committed for trial to pay the expenses of his
removal, will be taken away.

Crausk 421 & 423,
Compensation and Rewards.

By Clause 421, the power to give rewards is very slightly increased. Pro-
vision is made for payments to the surviving relations of & woman killed in
trying to apprehend an offender. The law at present spplies tv men only.

. ' By
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'By 33 & 34 Vict. ¢. 23, 8. 4, a court can order compensation not exceeding

100 1. to any person whose property has been injured by any felony. By
Clause 423 this power i extended to ali injuries inflicted either upon person or

property by any indictable offence.
CLAUSE 425,
Repeal not to he Ketrospective,

'The Attorney General proposes to add to the repealing clause (Clause 425)
words restricting its operation to offences committed, and acts done, after the

Act comes into force,




