THIR:E

(-4

|-

N INETEE NTE
.~ CENTURY

4 MONTHLY REVIETY

EDITED BY JAMES KNOWLES
YOL. VII

JANUARY—JUNE 1836~

| LONDON
. 0. KEGAN PAUL & C0., 1 PATERNOSTER SQUARE



136 THE NINETEENTH CENTURY. January

THE CRIMINAL CODE (1879).

I the late session the Aitorney-General introduced a Bill entitled
the Criminal Code (Indictable Offences) 1879, which was prepared
by a Commission, consisting of Lord Blackburn, Mr. Justice Barry,
Mr. Justice Lusb, and myself, After the introduction. of the Bill,
but before the publication of the Report of the Commission, the
Lord Chief Justice of England wrote a letter to the Attorney-General
on the subject, which was published asa Parliamentary Paper on
the 16th of June. The publication of this letter makes me desirous
of offering to public consideration some remarks on the general
scope of the Code, and on the prineiples on which it was framed.

I do not propose to notice the detailed criticisms on the Code put
forward in the letter in question. Many of them relate to matiers
of technical detail of greater or less importance, which cught to be
carefully considered by those who have charge of the measure before
it is reintroduced into Parliament, but which can hardly be dis-
cussed to advantage by any numerous body of persons or be made
intelligible to unprofessional readers. Others relate to questions of
a more general kind, on which there will always be two opinions, and
which must, no doubt, be made the subject of Parliamentary dis- -
cussion. By way of illustration X may ebserve that the question
whether the section of the Code which defines the extent of its appli-
cation to foreigners is properly worded or not is a question for experts.
The question whether the prisoner should be a competent witness is
a question to be decided by Parliament.

I may perhaps, in a separate article, be able to offer o few remarks
on some of these more general points, with the view of contributing
something to the Parliamentary discussion of the measure. The
sole object of the present article is to give explauations as to the
oeneral scope of the measure. I may observe that the greater
part of what I have to say is either stated expressly or assumed in
the Report of the Commissioners, but it is practically impossible to
get people to read blue books, and many things are of nccessity
omitted from the report of a Commission which an individual member,
writing in his own pame, may natumlly wish to say. The Lord
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- Chief Justice’s letter was written, and I think published, before the
. publication of the Report, which, for some reason unknown to me, was
t- delayed till long after it had been sigmed. It is, I think, to be re-
‘gretted that when the letter was written, the author had not the-
Report h;.fore him, as it would no doubt bave led bim either to
modify or"to develope at greater lengih the criticisms to which T
15t propose to address mysclf. This, however, is a misfortune for which
- neither the Cotamission nor the Lord Chief Justice is responsible,
* The observations made Ly the Lord Chief Justice upon the Code
regarded as a whole are as follows, o
After saying that he is a ¢ irm believer in not only the expedi-
ency and possibility, but also in the coming necessity of codification,’
he proceeds to say that e sees ¢ in the present Bill every encourage-
ment to persevere in the attempt to codify the criminal law,’ and he
adds the fo}ldwin g observations :—

It is impossible not to appreciate the vast amount of lnbour whick Las been
bestowed on tle work by the Commissioners, or tho great learning and research
displayed in it. I am indeed astonished that they should have done 8o much in so
Bhort o time. It was impossible they should do more. And a serious mistake -
wag, I cannot but think, mede in supposing that 5o great and difficult a work as
that of stating the criminal law in all its voluminous detaile, with a due regard to

i arrangement and classification, in language carefuily selected—avoiding on the ons
‘bond the eumbrous, prolix, inartificial, and bewildering phraseology of our ptatutes,
aud on the other hond taking care that the terms used shall b sufficiently com-
prehensive to ombrace every case which is intended to come within it—could

. possibly be ellected in the comparatively sliort time for which, consistently with a
. dua regard to their judicial duties,® two members ot least of the Commission could
devote themselves to the work. I am not, therefore, surprized at the signa of hasto
which are apparent in many parts of the Bill, and more particularly the latter part.
of it, relating fo procedure. We lhave to thank the Commissioncra for linving
collected abundnnt runterinls for a complete and perfoct Code. Dut T canuot concut
in thinking that they have as yet presonted us with such a Code; and T ambound to
gay thatin my opinion a great deal rerniss to be done to make the prosent Codo o
complste and porfect exposition, or a defuitive settdement, of the criminal law.

3354 Whatever may be the value of the Bill of 1879, I do not think
fg_{ﬂ””th‘sh the-mistake referred to by the Lord Chief Justice was in fact
¥ made, The Commissioners were not required to codify the criminal
i law. They were required to inquire into, consider, and report upon
;the draft Code of 1878, upon which, in the language of the Report,
the Bill of 1879 “was founded throughout’ The history of the
Bill- of 1878 was related with characteristic generosity by the
Attorney-Geeneral in the speech in which he introduced it into Par-
ament., The materials for that Bill were collected by me, and were

%! There were throe judicial members of that Commission, Lord Binckburn, Mr.

tdustice Barry, and Mr. Justice Lush, They were relioved from all judicial duty,

With small exceptions, whilst the Commission sat. Almost the whole of my timo

-6ad of the time of Mr. Cowie, the secretary, was devoted to the work of tha Commis-
on, which sat for five months and more from day to day, '
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contained in my Digesf of the Orimvinal Law, published in 1877.
The Bill of 1879 thus represents not the labours of a Commission
of four members which sat for five monthe, but the judgment formed
by such a Commission on a work adopted by the Attorney-General after
moat careful study, and on which I bad expended n considerable part
of the work of twenty-five years. I do not think amy Commission,
however able, could collect all the materials for a Criminal Code and
draw the Code in five months, but I do not see why such a body
ghould not be ablg in that time to criticise a Code already prepared
for them. Asto the eriticism which the Code actually did receive,
I will gay only that I doubt whether any draft was ever suljected to
ruch a test. Every section, every sentence, every word was weighed

agnin and again. Every authority for each proposition was earefully
examined. Though the real difference between the Bill of 1878 and
the Bill of 1879 is not great, and though they coincide almost'exnctly
in extent and, with onlv two excentions of any importance, in arrange-
.ment, the form of expression is modified more or less in almost every
section. This is of importance only because it shows that more time
and pains were expended on the work than the Lord Chief Justice's
language would imply, and I meed insist on the matter no further.
The eriticisms which I wish to examine at length are those which
affect the principles on which the Bill was framed. They oceur in the
following passages.

"We have next a section (e 5) which T cannot contemplate without wmuch
regrel, 88 it procoeds upon & principls which I cannot help thinking fatal to the
completeness of the Code, aod seriously detrimental to §te utility. While the Act
nbrogates the whole of the common law with reference to oifences being proceeded
ngainst under it, which was of course feeessary, il keops alive statules, or parts of
statutes, relating Lo the criminal law ; the whole of which in tha present Code
should cease to have a sepamte existence, and, #o far as it is desirabils to keop thesa
entctmentsalive, should beembodied in jt. It is of the very czeonce of a perfect Code
that it shall contain and provide for whatever it is intended ehall be the law at the
dato of ite formation; so that both those who have o administer the Inw, whother
in its preliminary or efter stages, and thoss who have to obey it, should bave it
before them as & whale, without baving to search for it in Acts of Parlinment
scattered over the Statute Dok, and which most persons, at least po far as the lnity
are concerned, are ignorant of, and know not where to find. The main purposs of
n eodifieation of the law is utterly defeated by learing the Code to be sapplemented
by roference to statutes, and, what is still worse, to parts of statutes, which are still
to remain in force, but are not embodied in it.  On turning to the second Scheduole
of the Till, which deals with tha rapeal of existing statutes, 1 find that, out of B3
Acts of Parliament thetein dealt with, no lesa than 39, soms of them very import-
ant ones, are thus partially repealed nnd partially left standing, Nor, in dealing
with the latter eless, iz any eystem adopled. Sometimes o whole Act is repealed
with the exception of a section ; sometimes s single eection, or one or two sections,
of & voluminous Act are abolished. I bave mo hesitation in saying that the course
thus pursued is radically wrong, and can only lead to embarrassment and confusion,
Whataver is intended to form part of our pepnl Inw, whether derived from the
common law or statute law, should be embodied in, and form part of, the intended
Oodo, not by reference to Acts of Parliament to be found in the statutas at lanpe,
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but by ite actual presence in tho Code. After a careful study- of tho lnw, na
xhibited in the proposed Code, s parson would still remain jgnorant of many
mportent, parts. of it countalued in: the portions of the statute law thus
emaining wnrepealed and omitted from the Code. Is thia the fitting result
£ codification P+ 1 couoot think so; snd +wonld earncatly recommend : that
537 the’ statutes thus pastially repealed should be entiroly got rid of, and that the
¥ parts retained, so far as they relate to the offencea ealt with by the Code, should b
' introduced inte the present atatute, and form part of the Oode, n malter ensy of ee-
complishment at the expenso of a very littlo time and troulle,

A=

i Further on, in some remarks on the repealing schedule, the
Lord Chief Justice observes with reference to certain sections of the
Larceny Act which are left unrepealed :—

¥ Tt is obvious that the reason for tho retention of these sections is the intended

oinfssion from the Codu bf 611 offences puuiskable-on” summnry tonviction ; and

" herein, os it scems to we, is to be found a radical defect, which must necessarily

mar the complotencss of the work, namely, that when dealing with offences, its
* operation is limited to such offences whet the subject of indictment; Lut surely,

. whatever constitutes an oflence agninst the penal law should properly find its

~place in n code which can only be complete if it sets forth that law in its entirety.

The offence being established, the mode in which, under different eircumsiances,

" the offender may be procecded against, and the punishment which, nccording to

the degree of guilt, may be awarded, should Le =ot forth. It is all-important to
those whe Dhave to sdminister the peual Jaw in its subordinate departments, to
have the Jaw beforo them ns sn entire and uubroken whale, The present Code
does that for them when, ns magistrates, they are called upon 1o take the infor-
mation against o porty accused ; why shonld it not do so when they aro called upon
to deal with ollences summarily as judgea ina judicial capacity? It would no
doubt Ds jtupracticable to enumerate oli the instances in which penalties are
resorted to for the purpose of enforcing the performance of duties, or the observance
of police or sanitary regulations, or the like; but we are Lero dealing with nets
which the proposod law constitutes crimes, and which are so dealt with in the Code.
It is exclusivoly to these that my observations spply; it seems in the higlicst
degree illogical to omit ail mention of them, and all reference to the procedure
applicable to thon, when dealt with “otherwizo than by jndictment, simply becauss
the degree of guilt is less, or the circumstances aro euch that tho fuller and more
formol methods of proceeding may bo dispensed with. The offences Lieing, ne they
necessarily must e, specified, it would eccupy but comparntively little space, and
cause Little additional trouble, to say under what circumstances such of them as itis
intended to moke the subject of summary proceeding shall be s subject, and what
in such case shall be the method of proceeding and the measure of punishment,

Llsewhere be says:—

7" I pase on to Part XIL., which deals with ihe watter of ‘ justification and excuse
- for pots whick would be otherwise offences,’a most important part of the lnw.
irent indeed was 1ny astonishment on reading the first ¢lause (Section 19), which
i io theso termss ¢ All rules and principles of the comman law which render any
};}cggumsta.ucea o justification or excuse for any act or a defence to any charge, shall
i yemain in force, and be applicable to any defence {0 & charge under this Act, except
£= in 80 far as they are thereby altered, or are inconsistent therewitl,” Such a pro-
-vision appears to mo altogetler inconsistest with every idea of codification of the
“law.+ Jf it is worth while to codify at all, whatever forms a material part of the
gw should find its place in the Code. The circumstances under which méta} which
ould ptherwise be eriminal, will be excused or justified, form an essential part of
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the law, whether unwritien or written. 1f the unwritten law is, aa part of thelaw
to be embedied in a Code, 0 material a part of it as that with which we are dealing
ought certainly to be cerried into the Code, and should not be laft at large, to be
sought for in the unwritten and traditional law, which, the Oode once estallished,
it will be worth no ¢ne’s while to etudy, snd which will speedily become obwolete.
We have done with the common law 30 far as relatos to criminal matters. No
one is hencoforth to be indicted under it. Why then ia this particular part of it to
be kept aliva? "Why should not ite rules, which it iathus proposad to make appli- -
esble to offences under the Code, bo ascertaived, as the ennctment in guestion ns-
sumes them to be capable of being, and carried into thoe code, and theroby this part

- of it rendered complete ?

I have given these extracts at length in order that the reader
may have before him all that their distinguished author Las to say on
the subjects to which they relate. In a summary form they may be
stated thus.

The Bill laid before Parliament is neither complete nor perfect.
It is not perfect because it is open to many objections in detail, It
is not complele because it does not express the whole of the criminal
law, but leaves still existing many statutes which create offences, and
some parts of the commeon law relating to matters of excuse and
Justification. If, therefore, the Code should become law, it would not
contain the whole of the eriminallaw. There would still be statutory
offences in other Acts of Porliament unrepealed by it, and there -
would still be a certain quantity of common law which would be
contained in no authoritative written document, The result is that
the so-called Code is not properly entitled to that desigrnation, which
ought fo be reserved for Acts reducing to writing the whole of the
body of law to which they apply.

Taking so very deep an interest in the success of the measure as
I do, I think I ought to give such explanations on the subject of
these remarks as I am able to afford. I will deal with them in the
order in which I have quoted them, which is also the order in which
they occur in the Lord Chief Justice's letter.

The Code, it is said, is neither perfect nor complete, First as to
perfection. Absolute perfection cannot, of course, be required of any
human undertaking. If Parliament, before accepting a Criminal
Code, waits till one is laid before it to which no objection aut all can
be taken, and which is open to no criticism in any of its details, it
may wait for ever. The absence of such perfection, therefore, cannot
be the fault with which the Lord Chief Justice charges the Code.
I suppose, therefore, that he refers to those detailed objections which,
for the reasons already given, I do not propose to deal with on the
present oceasion, 1 will, however, make one general observation
upon them. I think Parliament would make a serious mistake if it
were to delay the enactment of a Code otherwise satisfactory, be-
cause it was alleged, even on high authority, to contain mistakes in
detail. In the first place the existence of such mistakes is almost
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always a matter of uncertainty. Expressions which to one person

. appear ambiguous, are to another clear. Difficulties of inter-

prétation which, before an Act passes, are pronounced to be in-
gsuperable, are overcome when they arise in actual practice.
The rczson is that the minds of the critic and the judge are,and .
indeed ought to be, in attitudes essentially different. The eritin is -

trying to detect faults, The iudeg iz trvipe to do iustice. The
one, 10 othier words, is intent on chowing that Lhis or that expression is

" incomplete, or capable of being misunderstood. The other is trying

" in good faith to ascertain the real meaning of the words before him.

In the second place the existence of a great number of ungues-
tionable defects of detail is 2 matter of practically little importance in
comparison with the advantages of comprehensive legislation. Endless

instances of this might be given, but I will content myself with one

or two. The nearest approach which we now possess to a Criminal
Code is to be found in the Consolidation Acts of 1861. I suppose no
one will deny either their want of any approach to completeness, or
that they are full of faults of detail. They contain little more than

" - half the whole mass of the criminal law, They assume the existence

of all the common law definitions of crime, and of the other common

‘law doctrines relating to it. Some parts of them are so drawn as to

be scarcely intelligible,? and the critical examination of them which
formed part of the labours of the Criminal Code Commission, brought

© to light, I think in every one of them, errors in drafting ab cut the

existence of which there could hardly be two opinions,

- True, however, as all this is, there can, I think, be equally little
doubt of the extreme practical utility of these acts. Tbey cleared the
Statute Book of the whole or part of 107 statutes, and brought the

" most important and most commonly used part of the ‘eriminal law

‘into a moderate compass. The great bulk of the offences committed
- during the last eighteen years have been dealt with under their

provisions, and I calculated two years ago that in the course of six-
teen years less than thirty decisions had been given by the Court for

. Crown Cases Reserved on the meaning of any part of them.?

1 might illnstrate the same point from the history of the Indian
Tenal Code, I do not believe that any measure could have met with

" more complete practical success, but I could, if it were necessary
.~ “to do 50, point out all sorts of imperfections in it. A Penal Code

. .was in force in the Bombay Presidency from 1828 down te 1861,
" which, though assuredly very imperfect, answered all practical pur-

poses exceedingly well. The same might be said of a similar law
epacted by Lord Lawrence and his colleagues for the Punjab,

The French Code Pdénal has been in foree for just seveniy years,

2 See particularly the Forgery Act, 24 and 26 Vie, e 88,
1 See the Introduction to my Diges! of the Criminal Law, p, xvi.
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and regulates all the most important French eriminal trials.  Yet it
is drawn in many places with what an English lawyer would regard as
most dangerous Iatitude. Take, for instance, the following provision.
¢ Il n'y a ni crime ni délit lorsque le prévenu élait en étut de démence
au temps de Vaction, ou lorsqwil aura Gté contraint par une force i
laquelleil n'a pu résister * {art. G4).* The first purt of the article secms
to imply that a man who is uader a delusion thot A has injured him,
may: w:th impunity forge B's acceptance to u billof ¢ xchange, thongh
thereis no connection between the delusion and the forgery. The
latter part of the article may either mean that no compulsion which
leaves a physical possibility of resistance excuses what would other-
‘wise be aicrime, or that any compulsion which from weakness of

‘character-or otherwise "the person over wliom it is exercised is in

fact unable to resist, will excuse’ any offence. " The importance of
this latitude of expression is increased by the fact that the decisions
‘of the highest I'rench courts have ne binding autlority, so that the

"Cour de Cassation of ‘to-day may interpret an article d1ﬁ'erent1y fromn

the ‘Cour de Cassation of ten ycars ago.

*In general my observation upon the charge that the Criminal |

‘Code'is imperfect would be that that is a reasen not for rejecting but
for amending it, either during its passage through Parliament, ar after
1ts imperfections have been brought to light by the only conclusive
test, namelj judicial decisions.

"“The Lord Chief Justice seems to take a different view, e says
that the Commissicncrs have ‘collected abundant materials for a
complete and perfeet Code,’ an expression which seems to imply {hat
the Codo should be redrawn. I cannob agree with this view, if indeed

it is suggested.” No one of course would claim {inality for any Act

of I’arlmment whether it is called a Code or not; Lut if u Code can
belenactcd satisfactory in its gencral scheme :m(l in the most im-
portant part of its provisions, it would be better to pass it, and to
amend it afterwards if necessary, than to throw it aside that some
persons other than its original authors may use it as ¢ materials’

for sqme_thing- which they consider meore perfeet, A finished work

‘which i5'a whole in itself may of course be amended in detail to any
~ extent, but if it is treated merely as * materials * for something else, the
. result will never be satisfactory. It will bea hybrid for whick neither
‘the original authors nor the persons who recast their work will be really .
responsible, and the confusion engendered by the employment of dif- -
ferent styles and the mixture of different principles of arrangement is”
likely" to produce greater defects than the introduction of additicnal

A e

matter ‘can’ remedy:; If the Commissioners have only ¢collected &

abundant materials for a complete and perfect Code, it would be %

+ This article seoms never to have been altered or modified. (Yce fCodes &
Lois usuolles,” Ioger et Sorel, 1879.) ’
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-.4mportant. to know how, and by whom, that complete and perfect
%Code is'to be framed. * Parliament in enacting a Code myst, from the
.; ature:of ‘the’ case, place much copfidence in some gpe. They were
“asked)in this insiance to place that confidence in a bill introduced by
Attorney-General who had had esceptionally wide experience in
'J_"cnmlpal eases,  and approved by the Lord Chancellor; a bill repre-
i'senting the labour of many of the best years of my life ; a bill which
ad been revised and settled by three eminent judges. I think that
I something more than imperfection ought to be proved agaiist such
'} {_work before it is rejected on that ground. It ought to be shown
¥ o'-'be a failure, to be so faulty that no coufidence can be placed in it,
?for go! mcomplete as not to deserve the title which it claims, . " oo
554} The phrase- may, however, be employed in a different sense from
X ‘that'which I have ascribed to it. If the expression meaus only that
Vthe draft of the Commissioners may, without being redrawn, be made
gboth; complete and perfect’ by amendments in substance snd- or-
ra.ngement which the Lord Chief Justice is prepared to suggest, I ac-
i cept his statement as embodying bigh praise proceeding from one of
irthe’ greatest of living authorities. It has always been a subject of
1egret to me that the Lord Chief Justice was not himself a member
Hiof: the Commission.’ If he is willing to undertake the labour of
E?’kmmute criticism, nothing but good can result from his exertions, and
la« both the ‘public and the Comm:ssmners wxll in my oplmon, be greatly
mdebted to him. "
% "] now proceed to examine the statement that the Code is incom-
_\plete ~Upon Section 5 of the Code,®'the Lord Chief Justice makes
% the observations already quoted in full. The glst. of thcm hes in

& Yhe. followmg words —

b "Tha Act .., keeps alive statutes, or parts of statutes, relatmg to the
b '.cnmmnl law; the whole of which, in the present Code, should cease’ to-have o
?‘# ‘poparate axutenca, and, so far as it 1s desirable to keep those enmctments slive,
”-‘ﬁ.should bo embodied in it. Itis of the very casence of a perfect Codo that it shall
E "eontain and provide for whatever it is intended shull be the law at the date of its

formation, « 4. The muin purposs of s codification of the law is utterly defealed
{b leaving the Code to ba supplemented by reference 1o statutes, and, what is atill
-_worse, to pm.-ts of statutsa, w]:uch are aull to remain in fome, but are not embodled

B
v

" Every onc who, a.ttcr this Acb comes into force, iz a party to any indictable
offence shall be proceeded against under some provision of this Act, or under some
sprovision of some statute not inconsistent therewith and not repealed, and shall not
be proceeded agamst. in England or Ireland at common law. DProvided that when

any, offender is punishable, both under this Act and under any other s!atulc, every
‘iuch cffender may be tried and punished either under this Act.or such otherstatute;
,ii'hud ‘when any-offiender is punishable under two or more sections of this 4ct, he may
i3 betried ard punished nnder any of such sections; provided also that nothing in this
- Act shall extend to any procacdlnw by woay of parliamentary impeachment, or o
i ‘* p&ect- the Court of the Qucen in Parliament, or the Counrt of the Lord High
; Btewaxd, or ‘the right ‘of sny person estitled by privilege of peerage to bo tried
T : therein, ot to affect the privilege of peerage in any way whalever.'
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In a word, the Code does not include all statutory offences, and
ig therefore incomplete. I admit the fact, but I deny the conclusion, -
If the Lord Chief Justice had bad the Report of the Commissioners
before him when he made this observation, he would no doubt have
thought it right to notice the matiers stated at pp. 12, 13, under the

eading, ¢ What a Criminal Code should contain.’ The matter con-
ained in the passage referred to is quoted below, but some further
explanations may be necessary to enable unprofessional readers to
appreciate its importance.

The enterprise of codification is hampered by two opposite sets of
objections. On the one hand, the process is declared to be impossible,
and objectionable if possible.  On the other hand, it is not at all un-
common to speak highly of the importance of codifieation, but at the
game time to prescribe to the codifier an unattainable standard of
perfection. The result of the two ways of treating the subject is .
identical. Codification upon either view is impossible. One objector
proves this @ priori. The other admits its theoretical possibility, but
is prepared to prove that any given Code is not worth having. The
objections urged against all codification, and the criticisms made on.
particular Codes, thus throw light on each other.

The objections against codification commonly relied upon are -
{bese. 'The laws of all countries, and above most otbers the laws
of England, bave a history. They have been enacted by degrees, ;
as circumslances rendered them necessary, and unless you are pre- .
pared to revolutionise them altogether, you will never be able to
reduce them to an exact symmetrical system. You can no more _?
give to an ancient body of law the symrmetrical completeness which |
might perhaps be attained in legislating for a new country, than you
can give to an ancient house, built at various periods, in different:
styles, and with a view to different babits of life, the simplicity and:
unity of plan which you expect in an entirely new house.

It is commonly added that to reduce the whole of the law to B

- definite written form would, if possible, be undesirable. Such &
process, it is said, would ¢ deprive the common law of its elasticity.:
An unwritten law can, it is said, be moulded by the courts so as to:
sait the wants of different generations, and to meet social changes.,
A written law can be altered only by the Legislature. The best and
most useful part of the law of England is unwritten, and the pro- ;
cess by which this unwritten law was produced must necessarily be
brought to an end if the law is, once for all, reduced to writing. :
" Phese are the standing objections to codification. The trus
answer to them appears to me to supply an answer at the same time:
to the criticisms made by the Lord Chief Justice on this particular:
proposed Code. The answer is that each of them ascribes to the
advocates of codification pretensions which ought mnot to be, and:
which, if ihey understand the subject, are not, advanced by them. It_§
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is ‘perfectly  true that the legislation of & nation so ancient, and
.composed of . such varied classes and interests ‘as our own, ¢an never
;be deprived of its historical character and reduced to mathermatical
‘regularity ; ‘but it is no less true that large departments of it, perhaps
in time the whole of it, may be far more distinctly, conveniently, and
systétnatically arranged than they are at present, though that arrange-
ment ‘ought always to have reference as well to past history, and to
proved convenience, as to theoretical symmetry.
2 It is also perfectly true that no part of the law is better entitled
5 to respect, or more carefully and skilfully adapted to public con-
'« venience, than that part of it which is contained in decided cases, or
~ (to-use an expression whick I think incorrect, though it is very
. common) which i3 due to the elasticity of the common law. But it
" I8 not inconsistent with this to be of opinion, that, when a sufficient
gumber of judieial decisions have clearly defined a principle or laid
i down @ rule, an authoritative statutory statement of that principle
+ or rule superseding the cases on which it depends, is a great con-
" venience on many well-known grounds, and especially because it abbre-
% viates the law and renders it distinct to an incredible extent. The
. definition of the crimes of theft and murder would probably supersede
;. many volumes of law reports.
It seems to me to follow, upon the whole, that in preparing a code
. of any given branch of the law, composed partly of statutes and partly
‘of common law, the proper course is to have regard, in consolidating
' the statutes, not merely to their position in reference to any particu-
-lar theory or system, Lut to their history; and in codifying the
5. common law to put the result of the existing Judicial deeisions and
;. other authorities into the most converient and systematic form that
; can be devised, Lut to take care not to impair the exercise of
i+ Judicial diseretion (or, in other words, the elasticity of the commeon
3, law) on points at which it may still Le needed, I will now procecd
¥ to show that the charge of incompleteness agaiast the draft Crimiual
Y Code really amounts to this, that its authors have had a careful
* regard to these considerations.
;- First, T will refer to the statutes which they have not thought it
. expedient to incorporate in the Code, although some of their pro~
. visions create indietable offences.
- They ought, it is said, to bave collected into one body all statu
. tory provisions creating crimes intended to be in force for the
: future. This is no doubt true in general terms, but it requires -
. limitations which are suggested by the question, What is a crime ?
T suppose that in strict theory it would be impossible to define a
_crime otherwise than as an act or omission punished by law, and
 hence it may be inferred that a complete Crimainal Code ought to con-
- taln a complete specification of 2ll acts or omissions punished by
: law, or, to use the Lord Chief Justice’s expression, that upon its enact-
Yor, VIL-—No. 35, L '

i
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ment all statutory offences should cease to have a separate existence.
If, however, we refer either to the common use of language, or to the
history and present state of English legislation, it will be found that
this definition is too wide for practical purposes, and that the result
of taking it as the lasis of a Criminal Code would be to produce an
Act clumsy, heterogeneous, and practically inconvenient. The reason
is that Parliarcent hag for many reasons, at different times, subjected
to punishment various acts which would not usually be desceribed as
- crimes, These acts may be reduced to four well-marked classes
enumerated helow. :

If, on the other hand, for a 11g1d definition of a crime, we sul-
stitute a description sufficiently accurate for praetical purposes, we
shall arrive at a different result. For this purpose a erime may be
said to be an act or omission punished either because it disturbs the
public peace or interferes with some well-known and commonly
recognised public interest, or because it inflicts injury on the person,
or property, or reputation, of an individual. A Criminal Code, founded
on_ this - description of a crime, would includa all the offences
against the public or agaipst individuals with which . the common
criminal courts—the assizes and the quarter sessions—are usually con-
cerned ; it would, in a word, include all indiciable offences. Such
2. Code would, if well drawn, be sufficient for all the ordinary purposes
of judges, counsel, magistrates, solicitors, and others engaged in the
common run of criminal business, It would, no doubt, omit some
offences, some ¢criraes’ in the widest sense of the word, at each end
of the scale. It would not interfere, on the one hand, with the
‘high crimes and misdenceanours * which once or twice in a century.”
may require a parliamentary- impeachment. It would not provide,
on the otlier hand, for offences usually dealt with by magistrates in -
the exercisc of their summa 'y jurisdiction. ;.

l’arhamentary impeachments and acts of attainder obv musly he'-
out of the province of what is commonly understood Ly the eriminal.
law. It would be idle to attempt to define such offences as were;’
imputed to Warren Hastings ® or Lord Strafford, - The two Houses. of -
Parliament in such cases act rather as er post facto legislators than
the one as an accuser and the other as a judge. I suppose, hewever,ﬁ
that no one will scriously maintain that the Code. is, mcqmpleta,
because it does not deal with this matter, I need not‘ the.refore 1
enlarge upon it. g

As to the omission of summary oﬂ'ences some remarks may be

¢ Itis exceedingly difiicalt to find a eopy of the articles of impeachment agamstf 4

Hastings, and when they are found it is almost impossible to disentangle from !.he g
cloud of words, and the angry rlictoric which pervades tlem, ooy diatinet or pomted;_\
charge such ag would be royuired in an indictment. Tlere have béen iitle more;
than fifty impeachments in the whole course of Eoglish bislory, and foor' only sines

1726—npamely, those of Lord Macclesficld in. 1725, Lord Lovat im: 175[-6, Warre
Hastings in 1785, and Lord Me!v;lle in 1804,
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o peeded. 1 I think that this omission s approved (subject to some ex-
geptions) by the Lord Chief Justice himself. He says, in one of the
passages already quoted, that, ‘it would be impracticable to enumerate’
(é.e. in the Code) ¢all the instances in which penalties are resorted to
for, the purpose of enforcing the performance of duties, or the observ-
ance..of police or sanitary regulations, or the like.” This is un.
questionably true.. A Criminal Code would be-a strangely cwmbrous
i and heterogeneous production if it contained not only provisions
wirelating to treason, murder, theft, and forgery, but provisions taken
{"from the Poor Laws, the Vagrancy Acts, the Local Government Act,
% the. Police 1 and Highway Acts, the Acts for the protection of sca-
fowl, and -the regulation of salmon rivers, the greater part of the
Game Laws, Acts regulating the sale of explosive substances, and
other provisions upon an infinite variety of other subjects too nume-
..T0us to mention. There are several hundred provisions of this kind
~"inthe Statute Baok. Many of them (the Game Laws for instance)
. -could not be re-enacted without rousing most acrimonious discussions,
* Many. of them stand greatly in need of reconsideration.” I think
1t would be hardly possible to devise any arrangement which would
/" ind appropriate places in one Code for both summary and indictable
. offences. Nor do I think there would be any advantage in doing so.
- Summary offences and indictable offences are adjudicated upon by
; ,different courts, and according to a different system of procedure,
The practitioners usually concerned with them are different ; and,
above: all, the offences themselves are, generally speaking, not what
in popular language would be described as crimes. A man may be
- fined, but-would bardly be described as a eriminal,
./ the ‘snow from the Pavement io {front of his bouse, or for shooting a
sea-gull in breeding time. A Code of Summary Offences would, I
i have. no .doubt, be a most useful undertaking, and it would form a
- propery suppleément to the Summary Jurisdiction Act passed last
session, but to attempt to make it a part of a Criminal Codo would Dbe
to introduce into the law confusion instead of symmetry.

- As I have already observed, I do not think that the Lord Chief
Justice would dissent from these observations, though, if hastily read,
some .of his -criticisms would appear to imply that he would. The
objection which. he does make to the Code on this particular matter
.18 in part, I think, due to a slight and natural oversight, and is in
/. part of a somewhat technical nature.

%:i1n the passage quoted above he observes that < when dealing with
offences’ the operation of the Code *is limited to such offences when
;.. the object of indictment ;* and he appears to be under the impression
would be thata person tried for theft (say)
pon an-indictment would have to be brought within the definition
f. that offence given in the Code, wbereas, if he were proceeded
RERE Zg. the Vagrancy Act, the Police Acts, the Highway Act,
: L2

for not sweeping -
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against in a summary way for the same offence, the magistrates must
be guided by the common law definition. This difficulty was foreseen
and provided against by the Commissioners in SBection 562. As it is
the very last provision in the Code, it may probably have escaped the
attention of the Lord Chief Justice. I am not sure that the section
is not too narrowly worded, but this is a small matter which could
easily be set right. There can be no doubt that in principle the
Lord Chief Justice is perfectly right. Every offence defined in the
Code ought to be defined for all purposes.

_Part of the criticism quoted applies to a more technical and
intricate matter. The Lord Chief Justice seems to think that too
many of the sections of the Consolidation Acts of 1861 which create
summary offences are left unrepealed. I do not propose to enter here
upon this matter. The remarks made by the Lord Chief Justice on
the repealing schedule are extremely valuable, and ought to be care-
fully considered before the Bill is reintroduced. I think that the
schedule might be considerably enlarged with no real risk, and to the
great advantage of the Statute Book. However this may be, the
legislation of the last session, and especially the Summary Jurisdiction
Act, will make several alterations in the Code necessary. This,
however, is a matter not likely to be interesting to any except pro-
fessional readers.

The way in which the Code deals with summary offences is, how-
ever, only one of the omissions on the ground of which it is charged
with incompleteness. - There are other statutory offences which it
leaves unrepealed without re-enacting the provisions which create
them. This the Lord Chief Justice considers radically wrong.

He observes ;—

The main purpose of u codification of the law is utterly defeated by leaving the
Code to be supplemeonted by referenco to statutes, and, what ia worse, to parts of
statutes, which are still to remain in force, but are not embodied in it. And (be ndds)
whatover is intended to form part of our penal law should be embodied in and form
pact of the intended Code, not by reference to Acts of Parliament to bo found in the
_statutes at large, but by its actual presence in the Code.

It may, ¥ think, be shown that these propositions, though their
greneral soundness is unquestionable, require some qualification. An
enumeration of the classes of enactments omitted is given in the
Report (pp. 12, 13), and will, I thick, be found to justify the
course taken. It is as follows:— :

1. A certain number of statutes create indictable offences, which
are rather historical monuments of the political and religious strug-
gles of former times than part of the ordinary eriminal law. As
instances, we may refer to 1 Eliz. ¢. 2, which punishes ¢ depraving or
despising the Book of Common Prayer,’ on a third conviction, by im-
prisonment for life; the 2 and 3 Edw. VL c. 1, which inflicts the
like punishment on clergymen who refuse to use the said book (these
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'?20), the 13 Eliz. c. 2, which makes it high treason to © use or put
, ure certam kinds of papal bulls (as to wl.uch howe\ er,.see 9 a.nd

i pn'sonment, all persons “ho collect more than twenty slgnatures to
a. petmon to Parliament without leave from certain sPecxﬁed autho-

t.ca.nnot perhaps be said to be obsolete, but which were passed ‘under
specml circumstances, and which are seldom, if ever, enforced. To
proposa either to re-ennct or to repeal them would be to revive, without
“" 'any practical advantage, controversies which would probably be both
" bitter and useless. We propose, therefore, to leave them untouched.
: As instances of statutes of this class, we may mention the Royal
?ff-’*Marnage Act, 12 Geo. LIL ¢. 11, whlch subjects persons present at
he celehzatmn of certain marriages to a premunire; the 21 Geo. III,
"49 the Lord's Day Observance Act, which declares: certain placcs
é: opened for amusement or discussion on Sundays to be disorderly
’ onses ; the 39 Geo, IIL. c. 79, which subjects the members of certain
47 societies to seven years' penal servitude; the 57 Geo. IIT. ¢ 19,
% which forbids political meetings within a mile of Westminster Hall
i during the sitting of Parliament or the courts of justice; the clauses
’EE of the Catholic Emancipation Act (10 Geo. IV. e. T, ss. 28, 29, &),
{Nwhwh bring Jesuits, monks, &e., nuder extremely severe penalties,
g\ extending, under some c:rcumstnnce», to penal servitude for life.?
Y 8, Many statutes which ereate indictable offences are ' of so
¥ special a nature, and are so closely connected with branches of law
which have little or nothiog to do with crimes commonly so called,
that it seems better to leave them as they stand than to introduce
them into a Criminal Code, The following are the most impertant
. statutes of this clags :—the Acts for the Suppression of the Slave Trade
/(5 Geo. IV, ¢, 113, 36 and 37 Vie. c. 88); the Foreign Enlistment
‘Act. (33 and 34 Vie. c. 90); the Corrupt Practices Acts (17 and 18
Vie. ¢. 102, and some others); the Custorns Act (39 and 40 Vie,
36); the Post. Office Act (7 Will. IV. and 1 Vie. . 3G); the Mer-
‘chant, Shipping Acts (17 and 18 Vie, ¢. 104, and several others).
These Acts are complete in themselves, and though each creates
_dlctable offences, each would be mutilated and rendered far less
onvenient than it is at present, if the parts which create offences
eve separated from the parts which deal with other malters; whilst
f the offences were transferred to the proposed Code in a form intelli-
‘gible and complete, they would necessitate the introduction of an

% ¢ My personal opinion is that all the Acls mentioned under this and tho preceding
B head might be properly put in the repeating schedule ; but 1his is rather a question
‘of general policy than of the codification of the cr:mmal aw, T would also take the
‘opportanity of repealing the criminal jurisdiction of the Ecclesinstical Courls over
‘the laity. It is practically obsolete, and might be made 1he subject of great abuse.
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amount of matter which would render it inconveniently cumbersome
without any corresponding advantage.?®
4. A large number of statutes contain clauses of a penal nature,
intended to sanction their other provisions, and scarcely intelligible
apart from fhem. Thus the 25 Hen. VIIL c. 20 provides for the
election of archbishops and bishops by deans and chapters- upon the
king’s license, and section & epacts that persons refusing to elect
shall be liable to a premunire. The Marriage Acts of 1823 (4
Geo. 1V, c. 76) and 1837 (6 & 7 Will. IV. c. 85) both punish the
celebration of marriages otherwise than in certain specified ways.
The Acts which regulate lunatic asylums create several special offences
(6.g. 8 & 9 Vie. c. 100, 5. 56; 18 & 19 Vie, ¢. 103, 5, 18). The Acts
which establish certain prisons give special powers to the keepers of
the prisons, and subject the prisoners to special punishments for par-
ticular offences (see as to Parkhurst prison, 1 & 2 Vie. ¢. 82, 5. 123
Pentonville, 5 & 6 Vie. e 29, 8. 24; Millbank, ¢ &7 Vic. e. 26, 3. 22).
It is obvious that many clauses of this gort are more conveuiently
placed in the special Acts than they would be in a greneral “Criminal
Code.? _
I would confidently ask (1) which of these classes of statutory
offences the Commissioners ought to have included in the Code ? and
- (2) what statutory offence not falling under ope of these heads they
have excluded from it? If neither of these questions admits of an
answer, I maintain that the Code, as regards statutory offences, is
_complete, that it contains all the statutory offences which could
properly be introduced into it, and omits those only which would
have made it cumbrous and inconvenient, and which are more con- .
veniently placed elsewhere. I would further observe that it is incon-
sistent to say first that the Code ought to contain all penal enactments,
and next that it ouglt to contain no partial repeals. Ifitis to con-
tain all penal cnactments, it must contain, ¢.g., the penal clauses of
the Merchant Shipping Act. 1f it is to contain no partial repeals, it
cannot repeal those sections. The only way by which thig could be °
avoided would be by making the whole of every Act which contains any -
penal clause a part of the Criminal Code; but this would bave the absurd -

> As a special illustration I may obscrve thal the Foreign Enlistment Ack
consists of thirty-three sections, ten of which define indictable offences. Of the .
romaining twenty-three, twenty contajn provisions as to procedare, and confer
special powers upon officers of customs, the Sccretaty of State, and oibher official -
. persons. The two sets of sectious imply each other's existence. 1f part only were
transferred toa Criminal Code, 2 cross refercnce to the others would be necessary.
{f {he whole Act wete cmbodied in a Criminal Code, it wounld be out of keeping with -

the rest. ' :
© Y may add that a great number of special provisions are to be fourd in :
different Acis punishing the forgery of particular documents tho use of which is
preseribed by the Act, or the making of false declarations in cases in which the Act. :
requires a Jeclaration to be made. Al these cases would be provided for by, °

ga. 122 and 123, or some one of the provisions as to forgery. C



1880. THE CRIMINAL CODE (1879). 151

effect of making the Criminal Code contain the whole of the Merchant
Shipping Acts, the Customs Act, the Post Office Act, and many others,

In concluding my remarks upon this point I may observe that
one criticism of the Lord Chief Justice is either founded on a mis-
gonception or at least suggests one. Some of the plrases already
quoted suggest that the Criminal Code cmbodies in itself other
statutes by way of reference. This mode of Jogislation is no donbt
attended with some inconvenienees, though I think they are often
exnggerated ; but, however this may be, the number of references to
other Acts in the Criminal Code is so small, that it may Le said to be
substantially complete in itsclf. I give in a note a complete list of
the exceptiona.™

I may add in conpection with this suliject, that a comparison
between the Bill of 1878 and the Bill of 1879 will show that though
the Bill of 18790 omits a variety of statutes which I had inclnded in
the DBill of 1878 (the acts relating to the Slave Trade, the Foreign
Enlistment Act, and the Corrupt Practices Act were the most impor-
tant), it contains, I think, only two statutory offences which I had
overlooked, namely, 23 & 24 Vie, . 75, 5 12, which punishes the
offence of ajding the escape of a eriminal lunatic, and 50 Geo, IH.
¢. 59, 5. 2, which punishes publie efficers making fulse statements
in their accounts. The Commission eheekerld the contenls of the
Bill by reference to a variety of indexes to the statute Look, and to
catalogues of indictable offences of more or le:z authority, amongst
which I may particularly mention lsts prepared by Me, R, 8 Wrigl,
for the Statute Law Hevision (wimmittee,

So very close a correspondence hetween the resulis arvived at by
myself in the DBill of 1878 and by the subrequent independent in-
quiries of the Commission ix, I think, a strong proof of the complete-
ness of the Lill of 1879 vo fur as statutory offences are ecncernedd.

It is, however, oljected that the Code is incomplete in relation to
the common law, as well a5 in relation fo the slatute law. Part
IIL, deals with matter of justification and excuse for what would
otherwise be offences; and begins with a section '? which the Lord
Chief Justice says he ‘read with astenishment,” and which appemz
to him ‘inconsistent with every idea of a codifieation of the Jaw,” ¢ If

" §9 § and 73 refer to the Act For private exceutiens,  §§5411, 413, and 411 refer
to the Lnglish awd Irish Bapkruptey Acts. § 421 refers to the Conspiracy Acl,
1875. § 432 refers to the Haheas Corpus Aets for England and Ireland. § 473 refers
to 11 aod 18 Yic, e. 42, and the corresponding Irish Aet. § 178 refers to the English
and Irish Juries Aet. It will he seen on reference 19 these scetions that jn no case
is any act incorporated with the Cuode. In mearly cevery instance ihe ronson for
the reference is obvious on inspeetinn. In a single instance (that of = 473} ils
necessity appears to me doubtful.

2§ 10, All rules and prineiples of the common Iaw which render any eirenm-
stances a justileation or excuse for any act or a deferce to any elarge, ghall remain
.o force and be applicable to any defence to a charge under this Act, exeept in so
far as they zre hereby altered or are incorsistent Lierawith,
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it is worth while to codify at all, whatever ia a material part of the
law should find its place in the Code;® and he gouvs on to ask why, if
all common law definitions of crimes are abolished, the part of the
common law which relates to matter of excuse or justification is kept
alive. .

In order to answer this question fully, it will be necessary to con-
sider what the common law relating fo crime is.

The expression * commoun lasw” bas tawo perfectlv distinet mean-
ings. It means in the first place those parfs of the known and
agseertained law which are to be found in deeided cases and in the
works of autharitative writers like Coke or Hale. Lut which have never
been reduced to the form of a statute, It means in the second place
not a part of the law actually existing, but Inw which has onlv a noten-
tial existence—that whicl, i€ the case should ever occur, the judges -
would declare tobe thelaw, Inthis case the expression ‘ common law’
means the qualified power which the jndges poseess nf making new law,
under the fiction of declaring existing law in eases unprovided for by
existing statutes or other autborities. The qualification upon this

. power is that the new law must be 0 made as to develope, and not
otherwise to innovate upon, the law which already vxists. The judges
must be guided in waking it not. by their own views of expedieney or
justice solely, but mainly by earrying established principles and
analogies a step further than they lave hitherto been camried.

Nearly the whole of the existing common luw (in the first of
these two senses) has been made by the common law in the seeond
gense, that is to say by the exercize of this medified power of legisla-
tion. This process of reproduction is often deserilied as * the elasticity
of the common law, a form ef expression whicli concenls a power vested
in human beings by deseribing it as a quality inherent in a collec-
tion of words.

This fiction lends to much misnmderstanding.  Amongst other
things, it suggestx that that part of the Inw which, thengh well asecr-
tained, is contained not in the Statute Book, lut in the Reports, is Joss
determinate than that whielt is contained in the Statute Book. This
is not the case. On the contrary, when any provosition has once heen
soleranly held to be a part of the common law. it heeomes asinelasfic as
if it were embodied in_an Aet of VParliament. and neither the jndees
nor any other autnority excent that of Lartfiament can alter it. So
long asg 1t 15 doubtful whether the judges will decide this way or that,
their judicial discretion or qualified legislative authority is still unex-
hausted upon that matter, and the common law is to that extent elas-
tic. For instance, before the decision in R.e. Keyn (the ¢ Franconia’
case) the common law was elastic as to the question, or, in other
words, the judges had 2 qualified legislative authority to deeide in
case'of need the question, Whether a foreigner committing a crime
on board a foreign ship within three miles of the coast was liable to
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be tried in an English court. The case of R. 2. Keyn exhausted the
legislative authority of the judges on that point, and answered the
question in the megative. As soon as that decision was pronounced,
the common law upon the subject became as rigid as if it had never
been elastic at all, _

.. The parts of the eriminal law on which this power can be exercised
are two, namely,'* The definition of offences, and Matter of justifica-
tion or excuse for what would otherwise Le offences. The effect
of the two scctivns!* of the Code referred to Ly the lord Clief

Justice, when taken together, is this. "The judges shall nolonger have
power to declare any act or omission which is not within the words
of the Code or some other Act to be an indictable offence, but in
caseg nob expressly provided for by the Code they shall continue to
have the same power as they possess at present, of declaring circumn-
stances to form an excuse or justification for wlhat would otherwise
be an offence. The Lord Chief Justice considers that the first part
of this provision is right, but that the second gives up the whole
principle of codification.

It appears to me that the two proposed enactments stand on
entirely different principles.  After the experience of centuries, and

"with a Parliament sitting cvery year, and keenly alive to a)] malters
likely to endanger the public interests, we are surely in a position te
say the power of declaring new offences shall henceforth be vested in
Parliament only. The power which has at times been claimed for the

. Judges of declaring new offences cannot be useful now, whatever may

have been its value in earlier times.

' On the other hand it is hardly possible to foresee all the eircumn-
stances whicl might possibly justify or exewse acts which might
otherwise be crimes. A long series of authorities bave settlod ceriain
rules which can be put into a distinet and convenient form, and it is

- of course desirable to take the opportunity of deciding-by the way
miner points which an examination of the authorities shows to he
still open, In this manner rules can be laid down as to the effect
of infancy, insanity, compulsion, and igvorance of law, and also as
to the cases in which force may lawfully be employed against the
person of another; but is it therefore wise or safe to go so far as to
say that no other circumstances than those expressly enumerated shall
operate by way of excuse or justification for wlhat would otherwise
bea erime? To do sowould be to run a risk, the extent of whicls it is
diffieult to cstimate, of producing a conflict between the Codeand the

¥ It must also of ccurse apply to the interpretation of statutes, but upon this
it 18 nnnecessary to say anything, as no question ariscs upon it. I may howcver
point out that it is just as much an act of legislation, a making of a pew law, to
Bay ‘Ao te Alncida, &e.’ shall from henceforthi be beld to mean 1hat the llomans can
*" conguer Pyrrhns, and not that Pyrrhus can conquer the Romank, s to Jay down any
" other rule not previously existing.
Mg b6and §15,
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‘moral feelings of the public. Such a conflict is upon all possible
grounds to be avoided. It would, if it occurred, do more to diseredit
codification than anything which could posxibly Lappen, and it
might cause serious evils of another kind. Cases sumelimes occur
in which public opinion is at once violently excited aud greally
divided, so that cobduct is regarded as crimiual or praiscworihy
according to the sympathies of excited partisans.  If the Code pro-,
vided that nothing should amonnt to an excuse or justification
whieh was not within the express words of the Cude, it would, in
such a case, be vain to allege that thoe conduet of the acensed person
wag morally justifiuble ; that, but for the Code, it would lave been
legally justifiable; that every legal analogy was in its favour; and
that the omission of an express provision about it was probably n
oversight. I think sach a resuit would Le eminently unsabisiactory.
I think the pullic would feel that the allegations referred to ought to
have been carefully examined and duly decided upon,

To put the whole matter very shortly, the reason why e
common law definitions of offences should Le taken away, whilst
the common luw principles as to justifieation and  exeuse ove
kept alive, is like the reason why the benelit of o doulit shuould,
be given to a prisoner. The worst result that could arisc from
the abolition of the commoun law offences would Le the oceasional
escape of a person morally guilty. The only result which can
follow from preserving the common law as to justification and
excuse is, that 2 man morally innocent, not otherwise protected,
may avoid punishment. In the one case you remove rusty spring-
guns and man-traps from unfrequented plantations, in the ather
you decline to issite an order for the destruction of every old-fushioned
drag or life-Luoy which may be found on the hauks of a dangerous
river, but is not in the inventory of the Royal Humane Sveicty.

This indeed does not put the matter strongly enough.  The cou-
tinued existence of the undefined common law offences is not ouly
dangerous to individuals, but may le dangerous to {he administration
of justice itself. By allowing thew to remain, we run the risk of
tempting the judges to express their disapproval of conduct whieh,
upon political, moral, or social grounds, they consider deserving of
punishment, by declaring upon slender autbority that it constitutes
an offence at common law ;¥ nothing, 1 think, could place the benel
ip a more invidious position, or go further o shake its authority.

i The right to Jo so bas been distinctly elaimed on scveral oceasions. In
Jefferys #, Boosey (4 H. L. C. 936), Lord Chiel Baron I'ollock gquoted the dicium.
of Mr, Justice Willes {Lord Mansfield's colleague) : “Justice, moral fifnusa, and public-
convenicnce, which when appliel to a new subject make cowmon law without a
precedent " {see Millar # Taylor, 4 Durr.2312); and added, ¢ Ientirely agrec withtle
spirit of this passage so far as it regards the repressing what is a pulblic evil aod
preventing whiut would beeome & public mischief.”



1880, THE CRIMINAL CODE {1879). 155

- +This is the main and leading reason, at least in iny opinion, for
the course taken by the Commissinn. If it is said that it invelvesa
confession of weakness, and that the attempt to codify the law at all
implies on the part of those who undertake it a conviction that they
are acquainted with the whole of the law, and can reduce it to writ-
ing, Lreply that such a remark appears to me to involve a miscon-
céption, not only of the nature of codification, Lut also of the nature
of law itself. TLaw, like every other branch of humnan knewleidge or
subject of human study. uever ean be comulete as lone asat is the
law of a living and growigy natxpn. The organ by which it is
developed is the discussion—in this country the diseussion licfore
courts of justice—of the new problems which from time lo lime
present themsctves. The duty of the cedifier (as I understand it) is

to study, to express, to arrange, and to amend the ascertained law as it
stauds, but it would be a great mistake if he thought it his duly to
try to arrest its further development by judicial decision on points
of delicacy and importance as to which there are at present no
materials, or scanty materials, for the enactment of express yules.
Those who wish to see this matter fully developed may be
referred to Savigny’s treatize on the voeation of our nge to legislation

and jurisprudence, and to Austin's criticism on it (ii. G9%, &e.).
Savigny was in favour of the codification of existing law, but thonght
it dangerous to try to anticipate fnlure cases. My \'iew nearly coineides
. with this, though I think that, where the existing authoritics clemly
show both sides of a disputed question,it is generally better to decide
" it one way or the other than te leave it doubtful. I would nof, for
instance, preserve the doubt which at present exists whether a man
. who, believing in goo faith and on reasonable grounds that his wife is
dead, marries again within seven years of the time when he lnst saw
her, commits bigamy if she is alive,

" This view of the subject is, I think, both ilinstrated awl con-
. fimed by a more special consideration of the parts of the cominen
- law relating to crime which would be kept =alive ly the provision
. objected to by the Lord Chief Justice. It must be chserved that the
% common law is kept alive only in those cases to which the express words
of the Code do not apply. In print of fact those words cover every
: part of the common law which is at present sufficiently well ascer-
- tained to be stated in the form of rules. The only parts of it of
. which I am aware, Which are not replaced by the Code, full under
three heads.

1. Besides the well-known matters dealt with by the Code, there
" are a variety of speculative questions which bave Leen discussed by
L ingenious porsons for centuries,' but which could be raised only by

¢

L oaie ‘Plenus est sextus liber de Ofliciis Hecatonis talium quut:anum . e . Bi
- tabulnm de naufragio stultus artipuerit, extorquebiloe eam sapiens si potuerit!
negat, quia sit injurivm,  Quid dominas navig eripietne suam? Minime: non plus
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siuch rare occurrences that it may be thought pedantic to legislate
for them expressly beforehard, and rash to do so without materials
which the course of events has not provided.'” Such cases are the
cage of necessity (two shipwrecked men on one plank), the ease of a
choice of evils (my horses are running away, and I can aveid running
over A only by running over B), and some others which might be
guggrested. Suppose, for instance, a man were to injure or even kill
another under a sincere Lelief that the person killed or injured was be-
witching him, and that the charm could he broken in no ofher way; or
suppose death were to be caused by a poism administered with the
full knowledge and consent of the person taking it, in order {o prove
theo. efficacy of a supposed antidote, Any ingenions person may
divert himself, as Heeato did, by playving witl such'questions. The
Commission acted on the view that in practice the wisest answer to all
of them is to say, * When the case actually happens it shall be decided;’
and this is effected by the preservation of such parts of the com-
mon Jaw as to justification and exeuse as are not embodicd in the Code,
Fiction apart, there is at present no Jaw at all upon the sulject, but
the judges will make one under the fiction of declaring it, if the oceasion
for doing so should ever arise. This is open no doubt to the remark
that it is a fiction to describe as common law a rule which does not
exist at all, and which probably never will exist. I admit this, but
it would be pedantic to attempt to alter Ly legislation a well esta-
blished form of expression. The meaning of the provision in question
might no doubt be expressed somewhat as follows: ¢It shall be law-
ful for any court before which any matter may be proved which is
not expressly provided for by the enactments hereinafter contained, to
declare that such matter amounts to a justitication or exeuse for any
offence, if that court iz of opinion that such matter is closcly analogous
to the matters which are hereby declared to amount to a justification
or excuse for what would otherwize be an offence” DBut would it be
worth while to employ such a novel form of expression, and one so
likely to give offence, when precisely the same purpose may be

quam 5i navigantem in alto ejicere de navi velit quiasua sit.  Quoad enim perventum
it co quo surapta havis est non domini est navis sed navigantiunn  Quid si una -
tahula sit, dno navfragi, axgne sapientes; sibi, ulerque rapiat an alter cedat alteri! °
Cedat vero; sed ei cujus magis imersit vel sui vel reipubliee causi virere, Quid,
8i hwe paria in utroque? nullum erit eorlamen sed qoasi forte, ant micando vielos,
alteri codet atter.'—Cicera de Oficiis, 1ib. iii, ch, xxiii. In the Amcriean case of -
Commonwealth +. Holms (1 Wall Jr. 1), the court licld that if it was neeessary te -
the common safety to throw overboard one of a shipwrecked erew, the sailors ought
to go first ; but at all events the sietim should be chosen by ballet. I do not know
whether the passage quoted above was cited in argument.
7 In the Bill of 1878 there was a provision on this subject, There is in the -
Indian Penal Code a provision as to a choice of evils. It rcems fo me to bea
matter. of very little practical conseqnence whether a Code dues or dues not provide -
for such cases, but surcly it onght not to provide negatively that no such circum
stances ghall ever amount to an excuse. '
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offected by retaining the well-known language about the common law?
Would it be worth wlile to try to teach people to say that the rota-
tion of the earth brings the sun into the range of our eyes in order
{o aveid the fiction that the sun rises ?

2. Some other questions may oceur which it would on all accounts
be better to leave to be decided nccording to established legal prin-
ciples and analogies when they arise, than to prejulge by a rule resling
on little or no authority.

There is o class of cases in whicl the sovereign power is entitled
by law to authorise what but for such authority would be crimes.
Such acts possibly may, though it is mot prolable that they ever
should, come before the criminal courts, and if they did it would Le
far more satisfuctory that the matter should be solemnly debated ex
post facto before a court of justice than that a rule should be laid
down beforchand which might eitlter authorise great hardship to in-
dividuals, or cripple public servants in emergency, to the great injury
of the public interests. The following cuses will illustrate this.
Captain Denman (see the case of Buron v. Denman, 2 Ex. 167), acting
in the discharge of what he conceived to be his duty, landed on the
west coast of Africa and burnt certain barracoons or depits for slaves.
His act was adopted by the executive Government, and it was held
that this ratification was equivalent to an order, and that no action
would lie against him by the persons injured. If life had been lost
in the affray, and if Captain Denman had been indicted for murder, I
suppose he would have been entitled to an acquittal. No doubt
the same would be the case if a man-of-war were ordered to enforce
our neutral rights, aud saerificed life in doing so, During the
American Civil War one of the Northern and one of the Southern
cruisers were both anchored in the same English harbour. Whichever
of the two left last was compelled to wait till the other had had
twenty-four hours’ start. Suppose sbe had attempted to forec a
passage, bad boen fired into, and had returned the fire, and life had
in consequence becn lost on hoth sides: I suppose that neither the

. eaptain nor the crew of the vessel which fired inte her, nor her own
~captain or crew, would have been guilty of murder; and I should

think it probable that a similar rule would apply to a prisoner of war

. shooting or being sliot in an atiempt to escape from confincment,

and possibly to a foreign marine who, by his ofiicer’s orders, took life

. in resisting an attempt to execute process on board a foreign ship of
. war in an English harbour.

It would be extremely difficult, not to say impossible, to think

beforehand of all tlie cases of this sort which might arise, and of all
. the circumstances which might bave to be taken into secount

;- in framing a rule in respect to them; and it therefore appears

better to leave them to be dealt with when they happen, if they
ever do,
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3. There are a certain number of maxims relating to the eriminal
law which are in themselves too indefinite to be stated in the form of
categorical propositions, but which are useful guides to the courts on
a variety of matters conmected with erime, and more particularly in
the interpretation of statutes bearing on the subject, and in deciding
questions as to the effect and admissibility of evidence. The ncarer
we are able to approach to a complete codification of the whole of the
eriminal law, the less frequently will there be oceasion to resort to the
use of such maxims; but I should be sorry to introduce into a general
Criminal Code negative and exclusive words which, whilst they rendered
the Code theoretically complete, might be thought to impair the autho-
rity of such maxims. The following are the cases which ocenr to me
at the moment. There may be more. There is a mazim which savs,
Actus non fucit rewm nisi_mens sit rea, a maxim which is a great
deal less instructive than it looks at first sight. - It is often supposed
to mean that nothing is legally o crime wunless it is morslly wrong,
which is obviously untrue, unless the powers of the legislator are to b
bounded by the conseience of the judge, It may also mean that the
complete definition of every crime includes, eitlier expressly or iy im-
plication, one or ere mental elements ; and this is no doubt, generally
speaking, true. If, however, all crimes are expressly defined by sta-
tute, this fact will always be apparent on the face of the defiuitim,
and in regard to such offences the maxim will be superfuons.  Thus,
for instance, in Puart XXXIV, of the Code, which corresponds to the
Malicious Mischief Act (24 & 23 Vie. ¢ 97), the word ¢ wilfully’
forms part of every definition. ¢ Fraudulently and without celour of
right’ forms part of the definition of theft. Murder is defined to be
an unlawful killing, accompanied by certain speeificd intenfs, In
other cascs the word “knowingly * is intreduced. In every ruch case
the mentul element necessary to constitule the offenee eing speeified
in the enactment which creates it, there is no room for the applici-
tion of the maxim. It is, however, possible that there may be cases,
either in the Code itself or in other statutes not repealed by it, in
which this rule of interpretation might be found unseful, and if that is
80, its preservation can do no harm,

A maxim closely allied to it, and I think practically identical
with it, is, tynorantic faeti excusat. It indeed expresses the only |
part of the maxim about mens rea which is ever likely to come inte
use, Its application was lately much discussed in R, v, Drince
(L. . 1 C. C. R, 154), where the question was whether a man who
abducted a girl who in fact was fifteen, though he upon reasonable
grounds believed her to be seventeen, could be punished under a stalate
which protects girls under sixteen ouly. The provision in the Code
relating to abduction was drawn with an eye to the decision in R.
Prince and the principle established by it. It is possible, however,
that the principle might still be needed for the decision of some
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_;pessible though improbably cases 3'* but .it is dificult.to. express the
| ‘pouciple shoftly and simply, and ‘it is-of ‘such .rare spplication, and
i Loe.declsions upon it ara so few, that it would probably be unwise to
| uvio ao.s0. Ap attempt at such a.statément was made in the Draft
‘Coae ot 1878, but I must own that the result was not sabisfactory,
L At s pos’éibla" }t_,hat,g general de;:_l_.a,rati_on tlm?.'_ the whole of ' the
gommon law on the subject of excuse and justification was contained
‘inthe Code mignt be held to interfere with some. applications of the
F puneinle ‘of the presumption in favour of innocence, though I am
not prepared to give any specific illustrations upon this point. |
* :Hpon all ‘wese points I would observe th'a_t.;'phé condition which
‘maxes_codification aF once practicable ‘and -expedient, s that the
princyples, '.d_a'ﬁpit,ions, and rules to be reduced to the form of definite
‘propositions, should already be. held in suspeasion, or solution (if I
may be allowed such an expression) in recognised authorities, Where
1o such materials exist, the common law should be left alive, or,
‘ta. speak without metaphors, and legal fictions, where a legal ques-
tiod’ has been solved by authority the solution should be epacted as
faw; but legal questions for the solution of which the existing aut Lo-
E ritles provide either no waterials or scanty materials, should not be
:disposed of by -rules made beforeband, but should be left to be
s decided by the judges when, if ever, circumstances occur which raise
§i them for solution. To say that thisis to give up the principle of
¥ codification appears to me like saying that constitutional principles
8 are, inconsistent with monarchy, and that our choice lies between
£ 2narchy and despotism, " Surely it is the part of wisdom to recognise
b the number and the intricacy of the principles which ought to be
§ taken into account in devising any measure of importance, and all
that I have been saying comes to this: that although in the present
8 state of the law its most striking want is definite and systematic
 statement and re-arrangement, n place ought still to be left for
4 judicial discretion, and that though it is certainly most important to
g bring the whole of the statute law upon given subjects into single,
B well-arranged Acts of Parlisment, it will in practice be found im-
# possible to make such an arrangement absolutely complete.
§ - Having said ibis much in explanation and justification of the
{ .course taken by the Commissioners as to the omission from the Code
“of certain parts. both of the statute and of the common law, I ought in
conclusion to observe that I hope that nothing written by me will
suggest that I do not perceive or appreciate the importance of the
- Seryice rendered to the public by the Lord Chief Justice in under-
? ¥ A goes down from London to Penzance to commita, robbery. Wishing to stop
j -#bort of burglary and confine himself to housebreaking, he sets his watch by the
g Zailway clock, and does not break inte the house Lill £.10 a.u by his watch, He
y forgets that the night (9-6) is measnred Ly local mean time, and that the railway
® elock s set to London time. Heuce his erime is actually committed at 5.50.
¥ According to I, v, Prince be would be guilty of burglary,
e, e
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taking a criticism of the Code which can hardly fail (especially if it is
eompleted in a reasonable time before the next session of Parliament) to - ]
improve it in many particulars, and to make up for his not havmg_-..,
been a member of the Commission. In some points I differ from
him, but I feel that the connection of his. great name, almost un- .
equalled experience, and splendid abilities with the Criminal Code .
will go far to assure the public that it is what it onght to be.

Oz a subsequent occasion” X hope to make some observations on -
some of the leading characteristics of the Code, and especially on the -
more important changes in the administration of criminal justice
proposed to be effected by it. The object of this will be to facilitate

~in some measure Parlinmentary discussion, by showing which parts of
. the Bill it would be wise to take on trust, as being substantially
re-enactments of the existing law, and which parts suggest changes
the expediency of which may be considered without any technical
legal knowledge.

JaMmes Frrzrames STEPAEN.



