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Wuer JostioE Mavy CoMPEL APPEARANCE.

534, Evory justice may issue a warranbt or summeons a9 hereinafter
mentioned to compel the attendance of an acoused person before him, for the
purpose of preliminary inquiry in any of the following cases :

{¢) If such person is accnsed of having committed fn any ploce whatever an
indictable offence triable in the province in which such justics resides, and is,
or is suspected to be, within the limits over which such justice has furisdiotion,
or resider or i suspected to reside within such limits ;

{8} If such person, wharever he may be, is acensed of having committed an
indictable offence within such limnits ;

{¢) If such person is alleged to have anywhere unlawfully received property
which was unlawfully obtained within such limits ;

() If suchperson has in his possession, within such limits, any stolen property.

What are the offences commitied out of & province that
are triable in that province? This Code does not say.

OrPEXCES 1N CERTAIN Pakrrs oF ONTARIO,

B535. All offences committed in any of the unorganized tracts of nountry
in the province of Ontario, inoluding lakes, rivers and other waters thersin,
not embraced within the limits of any organized eounty, or within any provi-
sional judieial district, may be laid and charged to have been committed and
may be inquired of, tried and punished within any county of such provines;
and such offences shall be within the jurisdiction of any court having jurisdie-
tiem over offences of the like nature committed within the limita of such
county, befora which court such offences may be prosecuted ; and such court

®hall proceed therein to trial, judgment and execution or other punishment
for such offence, in the saine manner as if such offence had heen committed
within the county where such trial is had, '

2. When any provisional judicial district or new oounty is formed and
established in any of such unorganized tracts, all offences committed within
the limits of such provisional judicial distriet or new county, shall be inquired
of, tried and punished within the same, in like munner as such offences would
have been inquired of, tried and punished if this seotion had not besn passed.

8. Any person acoused or convicted of any offence in any such provisional
district may be committed to any common gaol in the province of Ontario;
and the constable or other officer having charge of such person and intrusted
with his conveyance to any such common gaol, may pass through any county
in such province with such person in his custody ; and the keeper of the
common gaol of any county in such provines in which it is found necessary to
lodge for safe keeping any such person go being conveyed through such county
in cugtody, shall receive such person and safely keep and detain him in such
common geol for such period as is reasonable or necessary ; and the keeper of

- any common gaol in such provines, to which any such person is committed an
aforessid, shall receive such person and safely keep and detain him in such
common gaol under his custody until discharged in due course of law, or bailed
in cases in which bail may by law be taken, R. 8.C, o, 174, 5. 14,
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OFrENCEE IN (FASPE.

B3536. Whenever any offence in.committed in the distriet of Gaspe, the
offender, if committed to gaol before trial, may be committed to the common
gaol of the county in which the offence was committed, or may, in law, be
deemed to have been committed, and if tried before the Court of Queen’s
Bench, he shall be so tried at the sitting of such court held in the county to the
gnol of which he has been committed, and if imprisoned in the common gacl
after trial he shall be so imprisoned in the common gaol of the county in which
he has been tried. R. 8. C. ¢c. 174, 5. 15.

OFrExoEs COMMITTED OUT OF J CRIBDIOTION. (Amended),

557. The preliminary inquiry may be held either by one justioe or by
more justices than one : Provided that if the accused person is brought before
any justice charged with mn offence committed out of the limits of the juris-
dietion of such justice, such justice may, after hearing both sides, order the
accused at any stage of the inguiry to be taken by a constable before some
justice having jurisdietion in the place where the cffence waa committed. The
justice so ordering shall give a warrent for that purpose to s conatable, which
may be in the form A in schedule one hereto, or to the like effect, and
bhall deliver to anch eonstable the information, depositions and recognizances
if amy taken under the provisions of this Aet, to be delivered to the justice
before whom the aceused person is to he taken, and such depositions and
recognizanees shall be treated to all intents as if they had been taken by the
last-mentioned justice.

3, Upon the constable delivering to the justice the warrant, information,
if any, depositions and recognizances, and proving on oath or affirmation, the
handwriting of the justice who haa subseribed the same, such justice, before
whom the accused is produced, shall thereupon furnish such constable with a
Teceipt or certificate in the form B in schedule one hereto, of hiz hoving
received from him the body of the aceused, together with the warrant, infor-
mation, if any, depositions and recognizances, and of his having proved to
him, upon oath or affirmation, the handwriting of the justice who issued the
warrant.

4, If such justice does not commit the accused for trial, or hold him to
bail, the recognizances taken before the first mentioned justice ahall be void.

A.——(Section 557.)
WARRANT TO CONVEY BEFORE A JUSBTICE OF ANOTHER

COUNTY.
Canada, ]
Province of .
County of J
Whereas information upon oath was this day made before
the undersigned that A. B. of , on the dey of

, in the year , at , in the county of
(state the charge.) i
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And whereas I have teken the deposition of X. Y. as to the
said offence. ‘
And whereas the charge is of an offence committed in the
eounty of . :
This is to command you to econvey the said (name of aceised),
of » before some justice of the last-mentioned county,
near the above place, and to deliver o him this warrant and the
said deposition.
Dated af , in the said county of , this
duy of , in the year .
: J. 8.,
J. P., (Nume of county,y
To of

B.——(Section 557.)

RECEIPT TO BE GIVEN TO THE CONSTAEBLE BY THE JUSTICE
. FOR THE COUNTY IN WHICH THE OFFENCE WAS
: COMMITTED.

Caneads, :

Province of ,

County of

I, J. L., & justice of the peace in and for the county of
; hereby certify that W, T., peace officer of the county

of , has, on this day of , in the year
, by virtue of and in cbedience to a warrant of J. 8.,
Esquirs, a justice of the peace in and for the county of >

produced before me one A. B., charged before the said J. 8. with
having (ete., stating shortly the offence), and delivered him into the
eustody of . by my direction, to answer to the said
charge, and fuvther to be dealt with according to law, and has
also delivered unto me the said warrant, together with the infor:
mation (if any) in that behalf, and the deposition (s) of C. D.
(and of . ), in eaid warrant mentioned, and that he has
also proved te me, upon osth, the handwriting of the said J, 8.
gsubscribed to the same. '

" Dated the day and year firat above mentioned, at >
in the said eounty of

J. L.,
J. P., {Name of county.)
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INFORMATION,

$58. Any one who, upon reasonable or probable grounds, believes that
any person has committed an indictable offence against this A6t may make a
complaint or lay an information in writing and under cath before any magis-
trate nr justice of the peece having jurisdietion to issuae & warrant or summons
against snch accused person in respect of such offence,

2. Buch complaint or information may be in the form €, in schedule ane
hereto, or to the like effect. '

The words aga.inét this Aet” are a grave mistake.
As to & warrant see 8, 568.

C.—(Section 558.)
INFORMATION AND COMPLAINT FOR AN INDICTABLE

OFFENCE,
Canada,

Provines of ; }
County of .

The information and complaint of C. D, of s {yeo-
san), taken this day of , in the year

before the undersigned (one) of Her Majesty’s justices of
the peace in and for the said county of ,» who saith that

(ste., stating the offence).

Sworn before (me), the day and year firsi above men-
tioned, at . '

J. 8,
Ju P, (Name of county).

HEARING 0N INFORMATION.

8589, Upon receiving any such complaint or information the jystice
shall hear and consider the allogations of the complainant, and if of opinion
that a case for so deing is made out he shall isste 3 sUMmons, or warrant, as
the case may be, in manner hereinafter mentioned 3 and such fustice sholl not
wefuse to dssue such swmmons or warrant only becguse the alleged affence ts one
Jor which an offender may be arrested without warrant, R. 8. C. o, 174, 5. 30.

OrrenoEs COMMITTED ON THE HieH Sgas.

#60, Whenever any indictable offencs is committed on the high seas, or
in any oreek, harbour, heven or other place in which the Admiralty of Eng-
land have or claim to have jurisdiction, and whenever any offence is committed
on - lond beyond the seas for which an indictment may be preferred or the
offender may be arrested in Canada, any justice for any territorial division in
which any person charged with, or suspected of, having committed any such
offence is or is suspected to be, may issue his warrant, in the form D in
achedule one hersto, or to the like effect to apprehend such person, to be dealt
with as herein and hereby directed. R, 8. C. o. 174, s, 32,
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“Beyond the geas” in England, means outside of the
realm. The words have been recopied here from the Eng-
lish Act to mean outside of Canada, it must be assumed.
It may be that the United States are beyond the seas in
the construction of this enactment : Lane v. Beunet, 1 M,
& W. 70; Ruckmaboye v. Lulloobhoy Mottichund, 8 Moo,
P.C.4; Davie v. Briggs, 97 U. 8. 628. Bunt it would have
been better to say ““ outside of Canada.”

This enactment assames that there are offences com-
mitted on land beyond the seas that are indictable in Canada,.
What these offences are, and under what circumstances
they are indietable in Canada, is not to be found in the
Code. Likewise for offences committed within the jurisdie-
tion of the Admiralty, the Code is silent as to Canada's
jurisdiction. Sections 8 & 9 of c. 174, R. 8. C. ave re-
pealed, and probably intended to be covered by 8. 640: sed
quicere £

D.—(Section 560.)

WARRANT TO APPREHEND A PERSON CHARGED WITH AN
INDICTABLE OFFENCE ON THE HIGH SEAS
OR ABROAD,

Far offences committed on the high seas the warrant may be the
same as in ordinary cases, but describing the offence to have been com-
mitted ““on the high seas, out of the body of any distriet or
county of Canada and within the jurisdietion of the Admiralty
of England,”

For offences committed abroad, Jor which the parties may be
tndisted in Canada, the warrant also may be the same as in ordinary
cases, but describing the gffence to have been committed * on land out

of Canads, to wit: at in the Kingdom of y OF,
at ,.in the Island of » in the West Indies, or
af » in the East Indies,” or as the case may be,

ABREST OF SusPRcTED DESERTERS.

561. Xvery one who is reasonably suspeoted of being a deserter from
Her Majesty’s service may be apprehended and brought for examination
before any justice of the peace, and if it appesrs that he is a deserter he shall
be confined in gaol until clsimed by the military or naval authorities, or pro-
ceeded against according to law, R. 8. C. ¢. 169, 1. &
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2. No one shall break open any building to gearch for a deserter unless he
has obtained a warrant for that purpose from a justice of the peace,—such
warrant to be founded on affidavit that there is reason to believe that the
degerter iv concealed in sueh building, and that admittance hae heen demanded
and refused ; and every one who resists the execution of any such warrant
shall incur & penalty of eighty doliars, recovernble on summary conviction in
like manner as other penalties under this Act. R. 8. C. e 16,8, 7.

Section 9 of ¢. 169, R.'S. C. is unrepealed.

SUMMONE,

58%2. Every summons issued by & justice under thiz Act shall be directed
to the mecused, and shall requite him to appear at a time and place to be
therein mentionsd. Such summens way be in the form B in schedule one
hereto, or to the like effect, No summons shall be signed in blank,

2, Every such summons shall be served by a constable or other peace
officer upon the person to whom it is directed, either by delivering 1t to him
personally or, if such person cannot conveniently be met with, by leaving it
for him at his lagt or most usual place of abode with some Tnnate therenf appor-
ently not under sizicen yeare of age.

3. The servioe of any such summons may be proved by the oral testimony
of the person effecting the same or by the affidavil of such persoh purporting fo
be made before o Justice. R B, O, ¢ 174, ea. 40, 41 & 42,

E.—{8ection 562.)

STTMMONS TO A PERSON CHARGED WITH AN INDICTABLE
OFFENCE.

Province of
County of .
To A, B. of y (labourer) :

Whereas you have this day been charged before the under-
signed , & justice of the peace in and for the said
county of , for that you on ., ab ’
(stating shortly the offence) : These are therefore to command you,
in Her Majesty's name, to be and appear before (ime) on .

Canada, ]y
]

at o’olock in fhe (fore) noon, at , or before such

‘gkher justice or justices of the peace for the same county of s
ag shall then be there, to answer to the said charge, and to be
farther dealt with according to law. Herein fail not.

Given under (my) hand and seal, this day of ,
in the year , at , in the county aforesaid.
J. 8, [sean]

J. P., (Name of county.)

2
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WARRANT OF A PFREKENSION.

563, The warrans issued by a justice for the apprehension of the person
against whom an information or complaint has been laid, as provided in section
five hundred and fifty-eight, may be in the form T in scheduyls one hereto, or to
the Like effect. No such warrans shall be signed vn Hlank,

2. Every such warrant shall be under tha hand and seal of the Juatice:
issuing the same, and may be directed, either to any eonstable by name, or to
such constable and all other constables within the territorial Jurisdiction of the-
justice issuing it, or generally to sll constables within such juriadietion,

3. The warrant shall state shortly the offence for which it is issued, and
shall name or otherwise describe the offender, and it shall crder the officer ot
officers to whom it is directed to apprehend the offender and bring him before.
the justioe or justices issning the warrant, or before some other justice or
justices to answer to the charge contained in the said information or com-
plaint, and to be further dealt with according to law. Tt shallnot be necessary
to make such warrant returnable at any particular time, but the same shall
remnain in foree until it is executed,

4, The fact that a summons has been issued shall not prevent any justice
from issning such warrant st any time before or after the time mentioned in
the summons for the appearancs of the accused 3 and where the service of tha
summons hag been proved and the scoused docg not appear, or when it appears.
that the summons cannot be served, the warrant (form G} may issus. R. 8, C,
e 174, s, 31, 48, 44 & 46, '

F.—(Section 568.)

WARRANT IN THE FIRST INSTANCE TO APPREHEND A PER-
SON CHARGED WITH AN INDICTABLE OFFENCE,

Canada,
Provinee of ) }
Connty of
To all or any of the constables and other peace officers in the
said county of .

Whereas A. B, of » (labourer), has this day been
charged upon oath before the undersigned . & justice of
the peace in and for the said county of » for that he,
on , &b » Gid (ete., stating shortly the gffence):

These are therefore to command you, in Her Majesty’s name,
forthwith to apprehend the said A. B., and to bring him befors
(me) (or some other justice of the pemce in and for the said

county of ), to answer unto the said charge, and to be
further dealt with according to law.

Given under (my) hand and seal, this . day of y
in the year ‘ , ab , in the county aforesaid.

J. 8.,  [Smav.]
J. P,, (Name of County.)

BRI
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G.—(Section 568.)
WARRANT WHEN THE SUMMONS 18 DISOBEYED.

Canada, L
Province of s
{ounty of . l

To all or any of the constables and other peace officers in.the

gaid county of

Whereas on the day of , (instant or last
past) A, B., of , wad charged before (me or us,) the
undersigned (or name the justice or justices, or as the case may be),
(a) justice of the peace in and for the said county of -,
for that (ete., as in the summons); and whereas I (or he the said
justice of the peace, or We or they the said justices of the peace
did then issue (my, owr, his or their) summons to the said A, B.,
commanding him, in Her Majesty’s name, to be and appear
hefore (me) on at o'clock in the (fore) noom,
at ", or before puch other justice or justices of the
peace as should then be there, to answer to the said charge and
0 be further dealt with according to law ; and whereas the said
A. B. has neglected to be or appear at the time and place
appointed in and by the said summons, although it has now
been proved to (e) upon oath that the said summons was duly
gserved apon the said A. B.; These are therefore to command
you in Her Majesty’s name, forthwith to apprehend the said
A. B., and fo bring him before (me) or some other justice of the
peace in and for the said county of , to answer the said
charge, and to be farther dealt with according to law.

Given under (my) hand and seal, this day of
in the year . ab , in the county aforesaid. ’

J. 8., [sEAL.]
J. P., (Name of county.)

EXRCUTION OF WARRANT.

364, Every such warrant may be executed by arreating the ancused
wherever he is found In the territorial jurisdiction of the justice by whom it is
imsued, or in the case of fresh pursuit, at any plgpe in an adjoining territorial
division within seven miles of the border of the first-mentioned division.
R. 8. C.c. 174,88, 47 & 48, .

2. Every such warrant may be executed by eny conztable named therein,
or by any one of the constables to whom it is direoted, whether or not the

A
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place in which it 18 to be executed is within the place for which he is &
constable,

3, Every warrant authorized 3y this Act may be issued and exeouted on a
SBunday or statutory holiday. R. 3. C. o. 174, 5. 37,47 & 48,

The words ** by this Act” are wrong; they constitute a
limitation that clearly was not intended.

PROCEEDING WHEN ACCQUSED I8 OTT OF THE JURISDIOTION,

385. If the person against whom any warrant has been issued cannot be
found within the juriediotion of the justios by whom the same was issued, but
is or is suspected to be in any other part of Canada, any justice within whase
jurisdiction he is or is suepected to be, upon proof being made on cath or
affirmation of the handwriting of the Justios who issued the same, shall make
an endorsement on the warrant, signed with his name, authorizing the execu-
tion thereof within hig jurisdietion ; and such endcrzement shall be sufficient
authority to the person bringing such warrant, and to all other persons to
whom the same was originally directed, and alse to all comatables of the
territorial division where the warrant has been so endorsed, to execute the
same thersin and to carry the person against whom the warrant issued, when
apprehended, hefora the justice who issued the warrant, or before some other
justice for the same territorial division. Such endorsement may be in the form
H. in schedule one hereto. R. 8. €. o 174, 8, 49,

H.—(Section 565.)
ENDORSEMENT IN BACKING A WARRANT.
Canada,

Province of 1

County of .
Whereas proof upon oath has this day been made before
me ; B justice of the peace in and for the said county of
., that the name of J. 8. to the within warrant sub-
seribed, is of the handwriting of the justice of the peace within
mentioned : I do therefore hereby authorize W. T, who brings
to me this warrant and all other persons to-whom this warrant
was originally directed, or by whom it may be lawfully exe-

cuted, and also all peace officers of the said county of s
to execute the same within the said last mentioned counnty,
Given under my hgnd, this day of ' , 1In the
year, ab y in the county aforesaid.
J. L..

J. P., (Name of county.)
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Disposal oy PEREON 80 ARRESTED.

B66. If the prosecutor or any of the witnesses for the prosecution are in

the territoris] division where such person has been apprehended upon a war-

rant endorsed as provided in the last preceding section the constable or other

person or persons who have apprehended him may, if so directed by the justics

endorsing the warrant, take him before such justics, or before some other

justics for the same territorial division ; and the seid justice may thersupon

take the examination of such prosecutor or witnesses, and proceed in every
_ respect as if he had himeelf issued the warrant. R. 8. C. c. 174, 1. 5.

Disposal 0F PERSON APPREHENDEE. {MNew)

567, When any person is arrested upon a warrant he shall, except in
the case provided for in the next preceding seotion, be brought as soon as is
practicable before the justice who issued it or some other justice for the same
territorial division, and such justice shall either proceed with the Inquiry or
postpone it to & futare time, in which latter case he ehall either commit the
acecused person to proper custody or admit him to bail or permit him to be at
large un his own recognizance according to the pmvxsmns hereinafter con-
tained.

CoRONER'S INQUISITION. (I\ew}.

#$68. Every coroner, upon any inquistion taken before him whereby
any person is charged with manslsughter ot murder, shail {if the person or
porsons, or either of them, affected by such verdiet or finding be not already
charged with the said offence before a magistrate or justice), by wartant
under Lis hand, direct that such person be taken into custody and be eonveyed,
with all convenient speed, before a magistrate or justice ; or such coroner
may direct such person to enter into a recognizance before him, with or with-
oub & purety or sureties, to appesr hefore o magistrate or justica, In either
case, it shall be the duty of the coroner to tranemit to such magistrate or
justios the depositions taken before him in the matter. Upon any such person
being brought or appearing before any such magistrate or justice, he shall
proceed in all respeets as though such person had been brought or had
appenred befors him upen & Warrant or SUIMINONS,

This virtually gives an appeal from the coroner’s jury
to a single magistrate, who consequently, though hereto-
fore he had not even the right to bail any one charged by
s verdict of the coroner’s jury, will now have the right to
seb him free altogether.

SEAROH WARRANTS,

569. Any justice who is satisfied by information npon cath in the form
+J in schedule one hereto, that there is reasonable ground for believing that
there is in any building, receptacle, or place—

{¢) anything upon or in respect of which rny offence a.gamat thia A.ct has
been or is suspected to have been committed ; .or

() enything whioh there is reasonable ground to believe will afford evi-
dence as to the commission of any such offence ; or

B
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{¢} anything which there is reazonabls ground to believe is intended to be
used for the purpose of committing any offence against the person for which
tha offender may be avrested without warrant—

may at any time issue & warrant under his hand authorizing some
constable or other person named therein to search such building, receptacle or
placs, for any such thing, and to seize and carry it before the justico issuing
the warrant, or some, other justice for the same territorial division tn be hy
him deslt with aceording to law. R. 8, . ¢, 174, w9, 51 & 52

2, Every search warrant shall be exeauted by day, unless the gustice shall
by the warrant awthorize the constable or olher person tv execute i af night,

3. Bvery search warrant may be in the form I in schedule one hereto, or to
the like effect.

4+ When any such thing iz seized and brought before such justice he may
detain it, taking ressonable’care to preserve it till the comelusion of the
investigation ; and, if any one is committed for trial, he may order it further
to be detained for the purpose of evidence on the trial. If no one ia committed,
the justice shall direct such thing to be restored to the person from whom it
was taken, except in the caves next hereinafter mentioned, unless he is suthor-
ized or required by law to dispose of it otherwize. In ease any improved arm
or ammunition in respeot to which any offence under section one hundred and
mixtesn has been committed has been aeized, it shall be furfeited to the Crown,
R. 8. C. o. 50, 8. 101, o

5. If under any such warrant there is brought before any justice any
forged bank note, bank note-paper, instruzment or other thing, the possession
whereof in the abeence of Iawful excuse is an offence under any provision of
this or any other Act, the oourt to which any sech person is committed for
trial ar, if there is no commitment for trinl, such justice may cause such thing
to be defaced or destroyed. R. 8. O, ¢, 174, &. &3, ’

G, If under any such warrant there is brought before any justice, any
counterfeit coin or other thing the possession of which with knowledge of its
nature and without lawful excuse is an indictable offence under any provision
of Part XXXV, of thia Act (5. 460), every such thing aa s0on as it has buen
.produced in evidence, or as soon as it appears that it will not be required to be
so produced, shall forthwith be defaced or otherwise disposed of as the justice
or the eourt directa. R. 8. C, ¢. 174, a. 56. .

7. Every person acting in the execution of any such warrant may seize
&any explosive substanae which he has good cause to suspeet is intended to be
used for any unlawful ohject,—and shall, with all convenient speed, after the
seizure, zemove the same to euch proper place aw he thinks fit, and detain the
same until ordered by a judge of a superior conrt to restore it to the persun{ .
who claimas the same. R. 8. C, o, 180, &. 11.

8. Any explosive substance so seized shall, in the event of the perzon in
whose possession the same is found, or of the owner thereof, being convicted of
apy offence under Part VI, of this Act (5. 08}, be forfeited ; and the same
shall be destroyed or zold under the direetion of the court before which such
person is convicted, and, in the case of sale, the proceeds arizing thervefrom
shall be paid to the Minister of Finance and Receiver General, for the public
uses of Canada. R. 8, C. c. 150, s, 12
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9. If offensive weapons believed to be dangerous to the public pesce are
seized under & search warrant the same shall be kept in safe oustody in such
place as the justice directs, unless the owner thereof proves, to the satisfaction
of suoh justice, that such offensive weapons were not kept for any purposs
dangercus to the public peace ; and any person from whom any such offensive
weapons are 8¢ taken may, if the justice of the peace upon whose warrant the
game are taken, upon application mads for that purposs, refuses to restore the
same, apply to a judge of a supericr or county court for the restitution of such
offensive weapons, upon giving ten days’ previous notice of such application to
such justice; and such judge shall make such order for the restitution or safe
custody of such offensive weapons as upon such application appears to him to
be proper. R. 5. C.c. 148, 85.2 & 3,

10. If goods or things by means of which it is suspected that an offence
has been committed under Part XXXITL, (ss. 448 ef s¢g.) are seized under a
search warrans, and brought before a justice, such justics and one or more other
justice or justices shall determine summarily whether the same are or are not

forfeited under the said Part XXXIIL.; and if the owner of any goods or-
things which, if the owner thereof had been convieted, would be forfeited

under this Aot, is unknown or cannot be found, an information or eomplaint
may be laid for the purpose cnly of enforcing such forfeiture, and the said
justice may cause notice to be advertised stating that unless cause is shown to
the contrary &t the time and place named in the notice, such goods or things
will be declared forfeited ; and at such time and place the justice, unless the
owner, or any person on his behelf, or other person interested in the goods or
things, shows cause to the contrary, may declars such goods or things, or any
of them, forfeited. 51V. ¢ 41, 8. 14

J.—(Section 568.)
INFORMATION TO OBTAIN A SEARCH WARRANT.

Cenadas, :
Province of ,}
County of o
The information of A. B., of , in the said county
(yeoman) taken thig day of . ,in the year )

before ms, J. 8., Esquire, a justice of the peace, in and for
the county (describe things to be searched for and offence in vespect
of whick search is made), of + Who says that

and that he has just and reasonable cause to suspect, and gus-
pects, that the said goods and chattels, or some part of them are
concealed in the (dwelling-kowse, do.) of €. D., of , in the
said county, (here add the causes of suspicion, whatsver they may
b6) : Wherefore (ke) prays that a search warrant may be granted
to him to gearch the (dwelling-house, de.), of the said C. D., as

-7 Y
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-aforesaid, for the said goods and chattels so felonioﬁs]y stolen,
talien and carried away as aforesaid.

Sworn (or aftirmed) before me the day and Year first above
‘mentioned, at , in the said county of .

J- S-g
J. P, (Name of county. )

I.—(Section 569.)
WARRANT TO SEARCH.

Canada, }
Provinee of y
County of . ,r
Whereas it appears on the oath. of A. B, of , that

‘there is reason to suspect that (describe things to be searched Jor
and offence in respect of which search is made) are coneealed in
ab . _

This is, therefore, to authorize and reqguire you to enter
between the hours of (as the justice shall divect) into the said
premises, and to search for the said things, and to bring the
same before me or some other justice,

Dated at , in the said eounty of , this
day of » in the year .
J. 8.,

J. P., (Name of county).

Braace For PreLIo STOREM,

570, Any comstable or other peace officer, if deputed by any public
department, may, within the limits for which he is such constable or peace
officer, stop, detain and search any person reasonably suspected of having ar
cofveying in any mammer any public stores, defined in seation thres hundred
and eighty-three, stolen or unlawfully ubtained, or any vessel, boat or vehicle
in or on which there is reason to suspect that any public stores stolen or
unlawfully cbtained may be found,

. 2. 'A constable or other pesce officer shall be deemed to be deputed within
the meaning of this section if he is deputed by any writing signed by the
perzon who is the head of such department, or who is anthorized to sign dogu--
ments on behalf of such department.  50-51 V. ¢, 45, 2. 10,

Crom, Law—41 '
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SEARCH WARRANT FOR GOLD.

571 On complaint in writing made o any justics of the county, district
or place, by any person interested in any mining claim, thet mined gold or
gold-bearing quartz, or mined or unmanufactured silver or silver ore, is unlaw-
fully deposited in any plaee, or held oy amy person contrary to law, a general
search warrant may be issued by such justice, as in the cese of stolen goods,
ineluding any number of places or persons named 1o such complaint ; and if,
apon. such search, any such gold or gold-bearing guarte, or silver or silver ore,
ig found to be unlawfally deposited or held, the justice shall make such order
for the restoration thereof to the lawful owner as he considers right,

2. The decision of the justice in such case is subject to appeal as in ordinary
cases coming within the provisions of Part LVIII (s. 839, post), R. 8. C.
¢ 174, s B3. :

A proviso as to security to be given on such appeal is
now to be found in s. 880 post.

SEARCH FoR TIMBER.

$72, If any constable or other peace officer has reasonable canse to sus-
pect that sny timber, mast, spar, saw-log or other description of Iumber,
belonging.te any lumbermsn or owner of lumber, and bearing the registered
trade mark of such lumberman or owner of lumber, is kept or detained in any
saw-aill, mill-yard, boom or raft, without the knowledge or consent of the
owner, such constable or other peace officer may enter into or upon the same,
and search or examine, for the purpose of ascertaining whether such timber,
mast, spar, saw-log or other desoription of Jumber is detained therein without
wuch knowledge and consent. R. 8. O. e. 174, & 54.

SparcE FOR LigUoRs NEar HER MarEsTT’s VESIELS,

573. Any officer in Her Majesty’s service, any warrant or petty officer
of the navy, or any non-commissioned officer of marines, with or without
seamien or persons under his command, may search any bost or vessel which
hovers about or approaches, or which has hovered about or approached, any of
Heor Majesty’s shipa or vessels menticned in section one hundred and nineteen,
Part VT, of this Act, and may seize any intoxicating liquor found on board

. such hoat or vessel ; and the liquor #o found ehall be forfeited to the Crown.
50-61 V. ¢ 46, 5 3.

SearoH v HoTsgs oF ILi-FaME.

5¥4. Whenever there is reason to believe that sny woman or girl
mentioned in section one hundred snd eighty-five, Part XITL, has been
inveigled or enticed to a house of ill-fame or assignation, then upon complaint
thereof being made under cath by the parent, Ausband, master or guardian of
such womsan or girl, or in the event of such woman or girl having no known
parent, husband, master nor gnardian in the place in which the offence is
alleged to have been committed, by any other person, to any justice of the
peace, or to & judge of any court authorized to issue warrants in cases of
alleged offences against the cziminal law, guch juetice of the peace or judge of
the court may issue a warrant to enter, by day or night, such housa of ill-fame
or assignation, ond if necessury wae force for the purpose of effecting such entry
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whether by breaking open doors or otherwise, and to search for such woman or
girl, and bring her, and the person or persons in whose keeping and popseasion
she is, before such justice of the peace, or judge of the court, wha may, on
examination, order her to be delivered to her parent, Ausband, master or
guardian, or to be discharged, as law sad justice require, R. 8 C, ¢ 157, 8, 7.
48-49 'V, ¢, 69, 8. 10 (Tmp. ). : :

The word “‘ province ” instend of “a place” was in the
repealed clause, in the eighth line,

Under the repealed clause, thig provision applied only to
women under 21 years of age. The wordes in italies are
“new: see Liea v. Charrington, 16 Cox, 704,28 Q. B: D. 45.

SEARCH IN GAMING-HOTSE.

B75. If the chief constable or deputy chief constable of any city or
towm, or other officer authorized to ot in his ahsence, reports in writing o,
any of the commissioners of police or mayor of such ¢ity or town, or to the
police magistrate of any town, that there are good grounds for believing, and
that he does beliave, that any house, room or place within the said city or town
is kept or used as a common gaming or betting-house ay defined in Part X1V,
sectiona one hundred and ninety-six, wnd one hundred and ninety-seven, or iz
usedd for the purpose of carrying on o Lotlery, or for the sals of lottery tiokals, con-
travy to the provisions of Part XV, section two hmdred and five, whether
admission thereto is limited to thosa possessed of entrance keya or otherwise,
the said commissioners or comunissioner, or mayor, or the said police magie-
trate, may, by order in writing, autherize the chief constable, deputy chief
constable, or other officer as aforesaid, to enter any such house, room or plaos,
with such constables as are deemed requisite by the chief constable, deputy
chief constable or other officer,—and, if necessary, to use force for the purpose
of effecting such entry, whether by breaking open doors or otherwise,—and to
take into custody all persons who are found therein, and to seize, as the onse
may be {1} all tables and instruments of gaming, and all moneys and securiticn
for money, or (2) all snetruments or devices Jor the carrying on of such lotlery,
aind all Iottery tickets found i such house o premises. R, 8. O, e 158, 5 2,

2. The chief constable, deputy chief sonstable or other officer making such
entry, in obedience to any such arder, may, with the assistance of one or more
constables, search all parts of the honse, room or place which he hag so
entered, where he suspects that tables or instruments of gaming or betting, or
any instruments or devices for the carrying on of such lottery or any lottery
tickets, are concealed, and all persons whom he finds in mich house or preinises,
and seize all tables and instruments of gaming, or any such instruments or

" devices or lottery tickels as aforesaid, which he 1o finds. R. 8. C.e. 158, s 3,

3. The polies magistrate or other justice of the peace before whom any
person is taken by virtue of an order or warrant under this section, may direct
any cards, dice, balls, counters, tables or other instrumsnts of gaming, used in
Pluying any game, and seized under this Act in any place nsed as a common
gaming-house, or any such ingtruments or devices for the carrying on of a
fottery, or any such lottery tickets us aforeseid, to be forthwith destroyed, and
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any money or securities seized under this section shall he forfeited to the
Crown for the public uses of Canada. R. 8. C. ¢. 155, & 5. '

4. The expression ‘‘chief constable ™ includes chief of police, city marshal
or other head of the police force of any city, town or place. R. 5. C. c. 158,
e 1

5. The expression “deputy chief conatable” includes deputy chief of
police, deputy or essistant city marghal or other deputy head of the police
force of any city, town or place, and the expression * police magistrate” includes
stipendiary magiatrates,

'SEARUH FOR VAGRANT.

576. Any stipendiary or police magistrate, mayor or warden, or aay two
justices of the pesace, npon information before them made, that any person
deseribed in Part XV. {s. 207), a8 a loose, idle or disorderly person, or vagrant,
i or is reasonably suspected o be harboured or concealed in any disorderly
house, bawdy-house, house of illfame, tavern or hoarding-house, may, by
warrant, puthorize any constable or other person to enter at any time such
house or tavern, and to apprehend and bring before them or any other justices
of the peace, every person found therein so suspected as aforesaid. R. 8. C.
¢ 157, & 8,

PART XLY.

PRGCEDURE ON AFFEARANCE OF ACCUSED.

5%7. When any person accused of an indictable offence is before a jus-

" tice, whether voluntarily or upon summons, or after being apprehended with
or without warrant, or while in custedy for the same or any other offence, the
justice shall proceed to inquire intc the matters charged against such person -
in the manner hersinafter defined.

This applies to «il indictable offences, not only to those

under this Act.
No ForMAL OBJECTION.

378, Noirregularity or defect in the substance or form of the summons
or warrant, and no variance between the oharge contained in the suinmons or
warrsnt and the charge contained in the information, or between either
and the evidence adduced on the part of the prosecution at the inguiry, shall

- gffect the validity of any proceeding at or aubsequent to the hearing. R. 8. C.
e 174, 5. 58,
FusTIcE MAT PosTPONE HEARING. )

B'79. If it appears to the justice that the perscn charged has heen
deceived or misled by any such varianee in any summons or warrant, he may
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adjourn the hearing of the case to some future day, and in the meantime may
remand such person, or admit him to bail ag hereinafter mentioned. R. 8 (.
o. 174, . 59,

PROCURING ATTENDANCE OF WITNESSES,

380. If it appesrs to the justice thet any person being or residing with-
in the province is likely to give material evidence sither for the prosecition or
for the aveused on such inquiry he may iseue & summons wnder his hand,
Tequiring such person to appear hefore him at a titne and place mentioned
therein to give evidence respecting the charge, and 10 bring with him any
docwments in his passeseion or under his eontrol relating thereto,

2, Buch summone may be in the form K. in schedule one hereto, or to tha
like effeat. R. 8. C. e, 17¢, . 60

The words “ the provinee ** are substituted for the word
“ Canada ”: scer 584. The other words in italics are exten-
sions of the enactment. The repealed clause required that
the witness be made to appear material by oath or affirma-

tion. That is now required only for a warrant: s. 582.

K.—(Section 580.)
SUMMOXNE TO A WITNESS.

Canada, l,
Provines of ,
Conatyof . .
To E. F., of {labourer) :

Whereas information has been laid befors the nndersigned

» & justice of the pence in and for the said county of

-, that A, B, (de., as in the summons or warrant against

the aceused), and it has been made to appear to me upon (onth),
that you are likely to give material evidence for (the prosecution) ;
These are therefore to require you to be and to appear before me

on next, at o’clock in the (fore} noon, at .
ot before such other justice or justices of the peace of the same
county of » a8 shall then be there, o testify what you

know concerning the said charge so made against the said A. B.
as aforesaid, Herein fail not.

Given under my hand and geal, this day of
in the year , &t , in the eounty aforesaid,
J. B [sEsL.]

J. P., (Name of county.)
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SERVICE ON WITNESS, (dmended).

881, Every such summons shall be served by a condlable or other peace
officer upon the person to whom it is directed either personally, or, if such
peraon cannot conveniently be meb with, by leaving it for him at his last or
most usual place of abods with seme inmale thereof apparently not under 3ix-
toen years of age. K. 8. C. e 174, o 61

WARRANT AGAINET A WITNESS. - (dmended).

582, If any one to whom such lagt-mentioned summons is directed does
not appear at the time and place appointed thereby, and no just excuse is
offered for such non-sppeaxance, then (after proof upon oath that such sum-
. mons has been served as aforesaid, or that the person to whom the summong i
directed iz heeping out of the way fo svoid service) the justics before whom such
person ought to have appeared, betng setisfied by proof on cath that he {8 lthely
fo give material evidence may issue a warrant under his hand to bring such per-
s0n at & time znd place to be therein menfioned before him or any other justice
in order to testify as aforesaid.

2, The warrant may be in the form L. in schedule ome hereto, or to the
tike effect, Such warrant may be executed anywhere within the territorial
jurisdiction of the justice by whom it is issued, or, if necessary, endorsed as
provided In section five hundred and sixty-five, and executad anywhere in the
province but out of such jurisdietion. R. 8. C. e 174, s, 61,

8. Tf a person summoned as 5 witness under the provisions of this part is
brought before a justice on & warrant issued in consequence of refusal to obey
the summons such person may be detained on such warrant before the justice
who issued the summeons, or before any other justice in and for the same terri-
toris] division who shall then be there, or in the commen gaol, or any other
place of confinement, or in the custody of the perzon having; him in charge,
with & view to secure his presence as & witness on the day fixed for the trial;
or in the discretion of the justice such psmson may be released on recognizance,
with or withont sureties, conditioned for his appearance to give evidence as
therein mentioned, snd to anawer for his default in not attending upon the
said summons as for contempt ; and the justice may, in & summary manner,
examine intc and dispose of the charge of contempt against sueh person, who,
if found guilty thereof, may be fined or tmprisoned, or both, such fine nof to
exceed twenty dollars, and such imprisonment to be in the common gaol, without
kard labour, and not to exceed, the term of one wontk, and may alzo be ordered
to pay the costs incident to the service and execution of the said summons and
warrant and of hia detention in custody. 51 V.c 45, & L

{The conviction under this sectivn may be in the form PP in schedule one
heroto,} See under 2, 751
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L. (Section 582.)
WARRANT WHEN A WITNES3 HAS NOT OBEYED THE
SUMMONS, ’

Province of
County of
To all or any of the constables and other peace officers in the
said county of
Whereas information having been laid before + B
Jjustice of the peace, in and for the said county of , that
A. B. (dc., as in the summons) ; and it having been made to appear
to (meé) upon oath that E. F. of s {labourer), was likely
o give material evidence for (the prosecution), (1) duly issued (my)
gsummons to the gaid E. F., requiring him to be and appear
before (me) on , ot , o before such other justice
or justices of the peace for the same county, as should then be
there to testify what he knows respecting the said charge so
- made against the said A, B., as aforesaid ; and whereas proof
has this day been made upon ecath before (me) of such summons
having been duly served wupon the zaid E. F.; and whereas the
said B, F. hag neglected to appear at the time and place appointed
by the gaid summons, and no just excuse has been offered for
such neglect: These are therefore to command you fo bring
and have the gaid K. F. before (me) on at
o'clock in the (fore) noon, af or before such other
. justice or justices for the same county, as shall then be there, to
testify what he knows concerning the said charge so made against
the said A. B. asg aforeszaid.

Canada, - }

Given under (my) hand and seal, this day of :
in the year , at , in the county aforesaid.
J. 5. [sBAL.}

J. P., (Name of county.)

WARRAKT ¥OR WITSESS IN FIRST INSTANCE,

B83. If the justice is satisfied by evidence upon oath that any person
within the province, likely to give material evidence either for the prosecution
ot for the acoused, will not attend to give evidence without being compelled so
to do, then instead of issuing a summons, he may issue a warrant in the firsy
instance. Such warrant may be in the form M, in schedule one hereto, or to
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tha like effect, and may be executed anywhere within the jurisdiction of such
‘justice, or, if necessary, endorsed asg provided in mectiom five hundred and
sixty-five, and executed anywhere én the provinee but out of such jurisdiction.
R. 8 C e 174, 5 62,

M.—(Section 588.) .
WARRANT FOR A WITNESS IN THE ¥FIRST INSTANKCE.

Canada, 1
Provinee of .
County of J

To all or any of the constables and other peace officers in the-
said county of

Whereag information has been laid before the undersigned

, B justice of the peace, in and for the said county of

, that (dc., as in the sumwons); and it having been

made to appear to (me) upon oath, that E. F. of ’
(labourer); is likely to giveraterial evidence for the prosecution,
and that it is probable that the said E. F. will not attend to give
evidence unless compelled to do so: These are therefore to
command you to bring and have the seid E. F. before (me) on
y 8t o’clock in the (fore) noon, at ) OF

before such other justice or justices of the peace for the same
county ag shall then be there, to testify what he knowsz eoncern-
ing the said eharge so made against the said A. B. as aforesaid.

_ Given under my hand and seal, this day of .
in the year , ab y in the eounty aforesaid.
J. 8., [sEAL)

J. P, (Name of county.)

*

WiTnessEs OUT OF THE PROVINCE. (New).

584, If there is reason to believe that any person residing snywhere in
Capada out of the provinee and not heing within the province, is likely to give
material evidence either for the prosecution or for the aceused, any judge of a
Superior Court or a CUounty Court, on application therefor by the intormant
or complsinant, or the Attorney-General, or by the accused person or his
solioitor or some person suthorized by the accused, may d¢ause & writ of subpena
to be issued under the seel of the court of which he is 8 judge, requiring such
person to appear before the justice before whom the inquiry is being held or is
jntended to be held at a time and place mentioned therein to give evidence
respecting the charge and to bring with him any documents in his possession
or under his control relating thereto,
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2. Such subpeens shall be served peraonally upon the person to whom it is
directed and an affidavit of such service by a person effecting the same
purporting to be mada before a justice of the peace, shall be sufficient proof
thereof, : :

3, If the person asrved with & mtlbpmna a8 provided by this wection, does
not appear at the time and place specified therein, and no just excuse ia offered
for his non-appearance, the justice holding the inquiry, after proof upon oath
that the subpena has been served, may issue a warrant onder his hand directed
to any constable or peace officer of the distriet, county or place where such
peraon ig, or to all constables or peace officers in such district, county or place,
directing them or any of them to arrest such person and bring him before the
said justice or any other justice at a time and place mentioned in such warrant
in order to testify as aforesaid.

4. The warrani may be in the form N in schedule one hereto or to the like
effect. If necessary, it may be endorsed in the manner provided by section
five hundred and sixty-five, and executed in a district, county or place other
than the one therein mentioned,

N.—(Section 584.)

WaRRANT WHEN A WITNESS HAS NOT OBEYED THE
SUEBPENA,

Canada,
Provinee of . ,
County of .
To all or any of the constables and other peace officers in the- .
said eounty of

Whereas information having been laid before -
justice of the peace, in and for the said county, that A. B. (ete,
‘as in the summons) ; and there being reason to believe that E. F.,
of , in the provinee of {tabowrer),
wag likely to give material evidence for {the prosecution), a writ
of subpena was issued by order of » judge of’
(name of court) to the said E. F,, requiring him to be and appear
before {me) on _ at or before
such other justice or justices of the peace for the eame county
as should then be there, fo testify what he knows respecting
the said charge so made against the said A.B,, as aforesaid ;
and whereas proof has this day been made upon cath before (e}
of such writ of subpemna having been duly served mpon the said
E. F., and whereag the said E. F. has neglected to appear at.
~ the time and place appointed by the said writ of subpena, and
no just excuse has been offered for such neglect : These are
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therefore to command you to bring and have the said E. F.
before (mé) on at o'clock in the (fore)
noon), ab , or before such other justice or justices
for the same county as shall thed be there, to testify what he
knows concerning the said charge so made ngainst the said
A, B.s¢ aforesaid. )

(tiven under my hand and seal, this day of '
in the year s ab in the eounty aforesaid,

J. 8., [ssaL)
J. P., (Name of county).

WirrnEss REFUSING TO BE EXAMINED.

N&%, Whenever any pstson appearing, either in obedience to a summons
or subpcena, or by virtue of a warrant, or being present and being verbally
‘vequired by the justice to give evidence, refuses to be sworm, or having been
sworn, refuses to answer such questions as are put to him, or refuses or neglects
2o produce any documents which he 13 veguired io produce, or refuses to rign his
depositions without in any such case offering any just excuse for such refusal,
such justice may adjourn the proceedings for any period not exceeding eight
clear days, and may in the meantime by warrant in form O in schedule one’
hereto, or to the like effect, commit the person so refusing to gaol, unless he
sooner consents to do what is required of him. If suoh person wpon being
Brought up upon such adjouraed hearing, again vefuses {o do whal €8 30 reguired
-of him, the justice, if he sees ft, may again adfourn the proceedings, and comsmil
him for the ke peviod, ol 8o agetn frowm fite 1o time wuntil such person consents
fo do what #s required of Aim.

2. Nothing in this section shall prevent such justice from sending any
such cage for trial, or ctherwise disposing of the same in the meantime,
according to any other sufficient evidence taken by him. R. 8, C. e 174,
A, B3,

(,—{ Section 585.)

WARRANT OF COMMITMENT OF A WITNESS FOR REFUSING
TO BE SWORN OR TO GIVE EVIDENCE.

Canada,

Provines of )

~County of .

To all or any of the constables and other peace officers in the
county of , and to the keeper of the common
gaol ab. , in the said county of

Whereas A, B. was lately charged before , & justice

of the peace in and for the said county of , for that
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{etc., as in the summons) ; and it having been made to appear to
{me) upon oath that B, F, of » was likely to give
material evidence for the prosecution (I} duly issued (my)
suramona to the said E. F., requiring him to be and appear
befors me on , at , or before auch other justice
-or justices of the peace for the same county as should fhen
be there, to testify what he knows concerning the said charge
#0 made ageinst the said A. B, as aforesaid ; and the zaid E. F.
now appearing before (me) {or being brought before {me) by virtue
-of & warrant in that behalf), to testify as aforesaid, and being
required to make oath or afirmation as a witness in that behalf,
now refuses so to do (or being duly sworn as a witness now
Tefuses to answer certain questions concerning the premises
which are now here put to him, and more particularly the
following 4 } without offering any just excuse for such
refusal: These are therefore to command you, the said con-
stables or peace officers, or any ore of you, to take the said . F.

.and him safely to convey to the common gaol at , in

the county aforesaid, and there to deliver him to the keeper
thereof, together "with this precept : And (I) do hereby command .

- you, the said keeper of the said common gaol to receive the said

E. F.into your custody in the said common gaol, and him there
safely keep for the space of . days, for his said eontempt,
mnless in the meantime he consents to be examined, and to
answer concernmg the premlsas : and for your so doing, this
shall be your sufficient warrant.

Given under (ny) hand and seal, this : day of
in the year, , ab , in the sounty aforesaid.
J. B, [sEavn]
J. P., (Name of county.)

D1scRETIONARY POWERS OF THE JUBTICE, {Admended).

586. A justice holding the preliminary inguiry may in his discretion—

(=} permit or refuse permission to the prosecutor, his counsel or attorney
10 address him in support of the charge, either by way of opening or summing
up the case, or by way of reply upon any evidence which may be produced by
the person accused ;

(%) receive further evidence on the pars of the prosecutor after hearing
any evidence given on behalf of the aceused ;




652 PROCEDURE. [See. 586

{¢) adjourn the hearing of the matter from time to time, and change the
place of hearing, if from the absence of witnesses, the inability of a witness
who is ill to attend at the place where the justice usually sits, or from any
other ressonable cause, it appears desirable to do so, and may remsnd the
acensed if required by warrant in the form P in schedule cne hereto: Pro-
vided that no such remand shall be for more than eight clear daye, the day
following that on which the remand is mede being counted as the first day;
and further provided, that if the remand is for a time not exceeding three clear
days, the justice may verbally order the constable or other person in whose
custody the accused then is or any other constable or person named by
the justi¢e in that behalf, to kesp the accused person in his custody and tw
bring him before the same or such other justice as shall ba there acting at the
time appointed for continuing the examination ; R. & C. e. 174, ss. 64, 65,

{4) order that no persen other than the prosecutor and accused, their-

counsel and aolicitor shall have access to or remain in the room or building in
which the inquiry is held {which shall not be an open court), if it appears to
hita that the ends of justice will be best answered by so doing : R, 8. C. o 174,
8. 67,

(€] regulate the course of the inquiry in any way which may appear to
him desirable, and which is not inconsistent with the provisions of this Aet..

©Y P.—(Section 586.)s .
WARRANT EEMANDING A PRISONER.

Canada,

Provinee of )

County of . J}‘

To all or any of the constables and other pesce officers in the-
#aid county of , and ta the kesper of the common
gool at , in the said ecounty. '

Whereas A, B, was this day charged before the undersigned

y & justice of the peace in and for the said county of

s for that {de., as in the warrant fo apprehend), and it
appears to {ms) to be necessary to remand the said A. B.: These

are therefore to command youw, the said econstables and peace:

officers, or any of you, in Her Majesty's name, forthwith to eon-
vey the said A. B, to the common gaol ab ,in the said

county, and there to deliver him to the keeper thereof, together-

with this precept: And I hereby command you the said keeper
to receive the said A. B. into your custody in the said common
gaol, and there safely keep him until the day of

(instant), when I hereby command you o have him at s ab.

o’clock in the {fore) noon of the same day before (me}

-
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-or before such other justice or justices of the peace for the said
county ag shall then be there, to answer further to the said
-charge, and to be further dealt with according to law, unless you
shall be otherwise ordered in the meantime,

Given under my hand and seal, thig day of .
in the year , ab , in the county aforesaid.
J. 8., [smar.]

J. P., (Name of county.)

BarL ox Rzyaxp.

887, If the accused is remanded under the next preceding section the
justice may discharge him, upon his entering into a recognizance in the form
Q in schedule one hereto, with or without sureties in the discretion of the
justice, eonditioned for his appearance at the time and place appointed for the
continuance of the examination. R. 8. C. c. 174, =, 67.

Q.—(Seetion 587.)

RECOGNIZANCE OF BAIL INSTEAD OF REMAND ON AN
ADJOURENMENT OF EXAMINATION,

Canada, ]
Provinee of , b
County of J
Be it remembered that on the | day of in the
_year » A, B., of s (fawbourer), L. M., of ,
{grocer), and N, O., of » {butcher), personally dame before
me , & justice of the peace for the said county, and

severally acknowledged themselves to owe to our Sovereign Lady
the Queen, her heirs and successors, the several sums following,
that is to say : the said A, B. the sum of , and the gaid
L. M., and N. 0, the sum of , each, of good and lawful
-earrent money of Canada, to be made and levied of their several
goods and chattels, lands and tensments respectively, to the use
of our said Lady the Queen, her heirs and successors, if he,
the said A. B,, fails in the condition endorsed {or hereunder

wristen). -
Taken and acknowledged the day and year first above men-
-tioned, at before me, :

: J. 8.,

J. P, (Name of county).
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CONDITION.

The condition of the within (or above) written recognizence
iz such that whereas the within bounden A. B. was thig day (or
on lagk past) charged before me for that (de., as in the
warrant) ; and whereas the exemination of the witnesses for the
prosecution in this behalf is adjourned antil the day of

(instant) 1 If, therefore, the said A. B. appears before
‘me on the said day of (instant), at
o'clock in the (fore) noon, or before such other justice or justices
of the,peace for the said county as shall then be there, to
answer {further) to the said charge, and to be further dealt with
according to law, the said recognizance to be void, otherwise lo
stand in full force and virtue.

Hearixe Mav ProcEep Berorz REMAND I8 OVER.

88, The justice may order the accused person to be brought before

him, or hefore any other justice for the same territorial division, at any time -

hefore the expiration of the time for which such person has baen remanded, and
the gaoler or officer in whose cusiody he then is shall duly ohey sach order,
R. 3. €. c. 174, . 66. '

BREA0H OF RECOGNIZAXCE.

589. Tf the accused person does not afterwards appear at the time and
place mentioned in the recognizance the said justice, or any other justice who
is then and there present, having certified upon the back of the recognizance
the non-appearance of such accused personm, in the form R in schedule one
hereto, may transmit the recognizance to the clerk of the court where the
accused person is to be tried, or- other proper officer appointed by law, to be
proceeded upon in like manner as other recognizances; and such certificate
shall be prima facie evidence of the non-appearance of the accused peraom,
B. 8. C.c. 174, 5. 8, :

R.—{Section 589.)

OERTIFICATE OF NON-APPEARANCE TO BE ENDORSED ON
THE RECOGNIZANCE,

_ I hereby certify that the said A. B. has not appeared at the
time and place in the above condition mentioned, but therein
hag made a default, by reason whereof the within written
recognizence is forfeited.

" J. B,
J. P., (Name of countys)

.
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EVIDENCE FOR THE PROSECUTION, {Amended),

590. When the accused is before a justice holding an inquiry, such
justice shall take the evidence of the witnesses called on the part of the
prosecution.

2. The evidence of the said witnesses shall be given upon cath and in the
presence of the accused ; and the accused, his counsel or solicitor, shall be
entitled to cross-examine them. '

3. The evidence of each witness shall bu taken down in writing in the
form of & deposition, which may be in the form 8 in schedule one hereto, or to
the like effect. ’

‘4. Buch deposition shall, at some time before the accused is called on for

" his defence, be read over to and signed by the witness and the justice, the

weeused, the witwess and justice belng all present together at the lime of anoh
reading aind stgning,

5. The signature of the justive way elther be of the end of the depesttion uf
each witness, or at the end of several or oy all the deposifions tn such & form oz to
show that the signature {s meant to authenticate eack separale deposition,

8. Every justive holding a preliminary inguiry s hereby reguired Lo cause
the depositions o be written in o legible hand and on ane side only of eack sheet of
poper on which they ore written, R. 3. C. o. 174, &, 69,

1. Provided ihat the evidence upon suck inguiry or any pert of the same may
be token in shorthend by o stenographer who may be appointed by the justice, and
wha before acting shall make outh that ke shall truly and fuithfully repori the
evidence ; and where evidence is 5o taken, it shall not be necessury that such evi-
dence be read over to or signed by the witness, buf it shall be sufficient if the tran-
seript be signed by the Justice and be'wecompaniod by un aﬂi‘dmm of the stenag:apker
that it 4s @ true report of the evidence,

B —(Section 590.)
" DEFPOSITION OF A WITNESS.
Canada,

Province of ,
County of . o

The deposition of X, Y. of , taken before the under-
signed, & justice of the peace for the said county of .
this dey of ,in the year s Bb
{or after notice to C. D, who stands committed for in)
the presence and hearing of €. D. who stands charged that (state
the charge}, The said deponent saith on his (oath or affirmation) |
a8 follows: (Insert deposition as nearly as possible in words of
witness. } ' '

(I deposmnm of several witnesses are taken at the same time, they
may be taken and signed as follows )
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The depositions of X. of , Y. of Z. of
.&c., taken in the presence and hearivg of C. D., who stands
-charged that . '
The deponent X. (on kis oath or affirmation) says as follows.:
The deponent Y. (on his oath or afirmation} says as follows;
The deponent Z. (on his cath, de., dc.)
«(The signature of the justice may be appended as follows:)

The depositions of X., Y., Z., &e., written oh the several
_sheets of paper, to the lasgt of which my signature is annexed,
wore taken in the presence and hearing of C. D. and signed by
the said X., Y., Z., respectively in his presence. - In witness
whereof I have in fhe presence of the said C. D. signed my
name,

J. B,
J. P, (Namie of county.)

EvIDENOE TO BE READ T0 THE AQOURED. (dmended),

391. After the examination of the witnesses produced on the part of the
prosecution has been completed, and after the depositions have been signed as
. aforcenid, the justice, wnlcss he dischurges the accused person, sholl ask hin
whether he wishes the depositions to be read again, and unless the acoused dis-
penses therewglh shall read or cauge thew to be read apain, 'When the depositions
bave been again read, or fhe reading dispenzed with, the accused shall be
addreased by the justice in these words, or to the like effect :

“ Having heard the evidence, do you wish to say anything in answer to
the charge? You are not bound to say anything, but whatever you do say
will be taken down in writing and may be given in evidence against you at
your srial, You must clearly understand that you have nothing to hope from
any promise of favour and nothing to fear from any threat which may have
been held out to you to induce you to make any admission or confession of
guilt, but whatever you now say may be given in evidence against you upon
your trial notwithstanding such promise or threat.”

2, Whatever the accused then says in answer thereto shall be taken down
in writing in the form T in sehedule one hereto, or to the like affect, and shall
be signed by the justice and kept with the depositions of the witnesses and
dealt with as hereinafter mentioned. R. 8. C. c. 174, sa. T0 & 7L,

Bee 8. 689, post.
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T.—(Section 591.)
STATEMENT OF THE ACCUSED.
Canada,
Province of ) }
County of

A. B. stands charged before the undersigned , B
justice of the peace in and for the county aforesaid, this
day of s in the year , for that the said A, B.,
on , at (€., as in the captions of the depositions);
and the said charge being read to the said A. B., and the
witnesses for the prosesution, ¢ D. and E. B\, being severally
examined in his presence, the said A, B. is now addressed by me
ag follows: “ Having heard the evidence, do you wish to say
anything in answer to the charge ? You are not obliged to say
anything unless you desire to do s0; but whatever you sey will
be taken down in writing, and may be given in evidence against
you at your trial. You must clearly understand that you have
nothing to hope from any promise of favour, and nothing to fear
from any threat which may have been held out to induce you to
make any admission or confession of guilt, but whatever you
Row 88y may be given in evidence against you upon your trial,
notwithstanding sueh promise or threat.” Whereupon the said
A. B. says ay follows : (Here state whatever the prisoner says and
in his very words, as nearly as possible. (et him to sign it if he
will),

A B.

Taken before me, af » the day and year first sbove:

mentioned,
J. B., [sran;]

J. P., (Name of county,)

ADMISEIONS BY ACCUSED,

892, Nothing herein contained shall prevent any prosecutor from
giving in evidenpe any admission ar confession, or other statement, made at
sny time by the person aceused or charged, which by law would be admigsible
as evidence against him, R. . C. c. 174, 8. 72,

EviDENCE PoR TEE DEFENOE, {New).

508, After the proceedings required by ssction five hundred and ninety- -
one are completed the sconsed shall he asked if he wishes to pall any witnesses,
Cardt, Law—42
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9. Hvery witnesa ealled by the accused who tentifies to any fact relevant
to the case shall ba heard, and his deposition shall be taken in the same manner
2 the depositions of the witnesses for the prosecution,

TSOHARGE OF ACCUSED.

BO4. When sil the witnesses cn the part of the prosecution and the
accused have been heard the justice shall, if wpon the whole of the evidence he
in of opinion that no snfficient cege is made out to put the accused upen his
tria], discharge him; and in such case sny Tecognizances taken in respect of
the charge shall become void, unless some person ia hound over to prosecuts
under the provisions nexy hereinafter contained. R. 8. (. c. 174, 8. 73.

ACOUSER MAY HAVE Himsere Bouxp OVER. {Awended).

05, If the justice discharges the accused, and the person preferring the
vharge desires to prefer an indietment respecting the said charge, he may
require the justice to bind him over to prefer and prosecute such an indict-
ment snd thereupon the justice ghall take his recognizance to prefer and
prosecute an indictment againat the acoused before the court by which such
accased would bs tried if such justice had committed him, and the justice
shall deal with the recognizance, information and depositions in the same way
as if he had committed the accused for trial.

9, Such recognizance may ba in the form U in schedule uvne hereto, or to
the like effect. .

8. If the prosecutor so bound over ab his own reguest docs not prefer and
prosecute such an indiclinent, or if the grand jury do nol find & true Bill, or if the
ecused s not convicled upon the dndictment so preferred, the prosecutor shall, of
2he court so direct, pay fo the accused person his costs, inciuding the costs of hix
appearance on the preliminary tRguiry.

4. The oourt before which the indictment is to be tried or & fudge thereaf may
Hnoits or his discrefion order that the prosecuior shall not be permitted to prefor
winy such indictment until he has gizen secwrity for such costs to the satisfaction
&f such court or fudge. R. 8. C.c. 174, 8. 80,

Sub-section 1 is an extension to all offences whatever of
an enactment that applied only to the offences falling under
the vexatious indictments clause: R.8.C, ¢. 174, 8. 1440,

U,—(Section 595.)

FORM OF RECOGNIZANCE WHERE THE PROSECUTOR RE-
QUIRES THE JUSTICE TO BIND HIM OVER TO PROSECUTE
_AFTER THE CHARGE IS DISMISSED.

Canada,
Province of ,}
County of .

Whereas C. D. was charged before me upon the information
of E. F. that C. D. (state the charge), and upon the hearing of the

3
R
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said charge I discharged the said C. D., and the said E, F.
desires to prefor an indictment against the said ¢, D. ragpecting
the said charge, and has required ms to bind him over to prefer
such an indietment at {here describe the next practicable sitting of
the court by which the persondischarged would be tried if committed),
The undersigned E. F. hereby binds himself to perform the
following obligation, that is to say, that he will prefer and prose-
oute an indictment respecting the said charge against the said
C. D.at (as above). And the said E, F. acknowledges himself
bound to forfeit to the Crown the sum of § ; in cage he
fails to perform the said obligation.
E. F.
Taken before me. '
J.8.,
J. P, (Name of eounty.)

CoMMITTAL FoR TRIAL.

596, If g justice holding a preliminary inguiry thinks that the evidence
is sufficient to put the nccused on his trial, he shall commit lim for trial by a
warrant of commitment, which may be in the form V in scheduls one hareto,
or to the like effect. R. 8. C. e, 174, s. 78,

V.—(8ection 5986.)
WARRANT OF COMMITMENT.

Ganéda.,
Provinge of s
County of
To the constable of » and to the keeper of the(common gaol)
at » in the ssid county of

Whereas A. B. was this day charged before me, J. 8., ons of

Her Mejesty’s justices of the peace in and for the said county of
» on the cath of G, D. of (farmer), and others

for that (dc., stating shortly the offence): Theso are therefore to
- command you the said constable $o take the said A. B,, and him
safely to convey to the (common gaol} at aforesaid, and
there to deliver him to the Lkeeper thereof, together with this
precept : And I do hereby command you the said keeper of the
said (common gaol) to receive the said A. B. into your_eustody in
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the said (common gaol), and there safely keep him until ho ghail
be thenee delivered by due course of law.

Given under my hand and seal, this day of .
in the year , Bl , in the county aforesaid.
J. 8., [sEaL.]

J. P., (Name of county.)

Copy OF DEPOSITIONS,

59%. Hvery one who has been committed for trial, whether he is bailed
or not, mey be entitled at any time before the trial fo have copies of the
depositions, and of his own statement, if any, from the officer who has custody
thersof, on payment of & reasonable sum not exceeding five cents for each folio
of one hundred words. * R. 8. C. c. 174, & 74,

 RECOGFIZANCES TO PROSEOUTE OR GIVE EviDENCE., (dmended}

598. When any one is committed for trial the justice holding the
preliminary inguiry mey bind over to prosscute some person willing to be s
bound, and bind over every witness whose depogition has wen taken, and
whose evidence in his opinion is material, to give evidence at the court before
which the acoused is to e indicted.

9. Every recogrnizance so entered into shall specify the name and surname
of the person entering into it, his occupation or profession if any, the place of
his residence and the nume and muanber if any of any sireet in whick 1t way be,
and whether he 15 owner or tenant thereof o « lodger therein, )

%, Such recognizance may be either st the foot of the deposition or
ssparato therefrom, and may be in the form W, X or ¥ in schedule one hereto,
or to the like effect, and shall be acknowledged by the person entering into the
game, and be subscribed by the justice or one of the justices before whom it is
acknowledged.

4, Every such recogmizance shall bind the person entering into it to
prosecute or give evidencs (both or either as the case may be), before the court
by which the accused shall be tried. '

5, All such recognizances and all other recognizances taken under this Act
shadl be liable to be estreated in the same manner as any forfeited recognizance
to appear is by law liable to be estreated by the court befors which the principal
party thereto was bound to appesr. R. 8. C. ¢, 174, 5. 75 & T76.

6. Whenever any person is bound by recognizance to give evidence before
4 justice of the peace, or any criminal court, in respect of any offence under
this Aot, any justice of the peace, if he sees fit, upon information being made
in writing and on cath, that such person ia phout to abseond, or hag absconded,
may issue his warrant for the arrest of such person ; and if such person is
arrested any justice of the peace, upon being satisfied that the ends of justice
would otherwise be defeated, may commit such person to prison until the time
at which he is bound by such recognizance to give evidence, unless in the
meantime he produces sufficient sureties ; but Any person so arrested shall be

A\
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entitled on demand to receive n copy of the information upon which the
watrant for his arvest was isened. 4849V, ¢ 7, 8. 9.

A notice to the person bound is not now required. The
exception a8 to married women and infants has been left
-out: s-8. 6 applied heretofore to the Explosive Substances
Act. '

W.—(Section 598.)
RECOGNIZANCE. TO PROSECUTE.

Canads, ‘

Provines of ;=
:County of -, J _ :
Be it remembered that on the day of ,
in the year ' . C.D.of ,in
the of , in the said
county of s {farmer), personally came before
me » & justice of the peace in and for the said
ecounty of ,» abhd ackmowledged himself to owe to
our Bovereign Lady the Queen, her heirs and successors, the
sum of , of good and lawful current money of

‘Canada, to be made and levied of his goods and chattels, lands
and tenements, to the use of our said Sovereign Lady the Queen,
hber heirs and suceessors, if the said C. D. fails in the condition
-endorsed {or hereunder written). '

Taken and acknowledged the day and year firat above men-
tioned at s before me,

’ I8,

J. P., (Name of county).
CONDITION TO FPROSECUTE.

The condition of the within {or above) written recognizance
is such that whereas one A. B. was this day charged before me,
. 8., & justice of the peace within mentioned, for that (ete., as
in the caption of the depositions) ; if, therefore, he the said C.D.
appears at the court by which the said A. B. iz or shall be
itried* and there duly prosecutes such charge then the said
recognizance t0 be void, otherwise to siand in full foree and
virtue,
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X.—(Section 598.)
RECOGNIZANCE TO PROSECUTE. AND GIVE EVIDENCE.
(Same as the last form, to the asterisk,™ and then thus) :—And
. there duly prosecutes such charge against the said A, B. for the
offence nforesaid, and gives evidence thereon, as well fo the
jurors who shall then inquire into the said offence, as also to.
them who shall pass upon the trial of the said A.B., then the
said recogmizance fo be void, or else to stand in full force and
virtue.

Y, —{ Section 508.)
RECOGNIZANCE TO GIVE EVIDENCE.

(Same as the last form but one, to the asterisk,* and then thus):
—-And there gives such evidence as he knows upon the charge
to be then and there preferred against the said A. B, for the
offence aforesaid, then the said recognizance to be void, other-
wige 5o remain in full force and virtue.

Wrirnesses REFURING TO BE BotND OVER.

399, Any witness who refuses to enter into or scknowledge any such
recognizance aa aforesaid may be committed by the justice holding the inquiry
by a warrant in the form Z in schedule one hereto, or to the like effect, to the
priscn for the place where the trial is to bs had, there to be kept until after
the trial, or until the witness enters into such a recognizance as aforesaid
before a justice of the pesce having jurisdiction in the place where the prison
in situated ; Provided that if the accused is afterwards discharged any justics
having such jurisdiction may order any such witness to be discharged by an
order which may be in the form’ AA in the said schedule, or to the like effect,.
R.S.Coc 174 58 T8BETY.

Z.—{8ection 599.)

COMMITMENT OF A WITNESS FOR REFUSING TO ENTER
INTQ THE RECOGNIZANCE.

Canada, ]
Provinee of .
County of I

To all or any of the peace officers in the said county of - "
and to the keeper of the common gaol of the said county
of , at , in the said county of .
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Whereas A, B, was lately charged before the undersigned
(neeme of the justice of the peace), n justice of the peace in and for
the said eounty of , for that (de., as in the summons to
the witness), and it having been made to appear to (me) upon cath
that B. ¥F.,of - , was likely to give material evidence for
the prosecation, (1) duly issued (my)summaons o the said E. F.,
requiring him to be and appear before (me) on , at
or before such other justice or justices of the peace as should
then be there, to testify what he knows concerning the said
charge so made against the said A. B. as aforesaid; and the
said E. F. now appearing before {me) (or being brought before
~ (me) by virtue of a warrant in that behalf to testify as aforesaid),

hag been now examined before (me) fouching the premises, bub
being by (me) required to enter into a vecognizance conditioned
to give evidence against the said A. B., now refuses so to do =
These are therefore to command you the said peace officers, or
any one of yom, to take the said E. F. and him safely convey to
the common gaol a$ , in the county aforesaid, and there
deliver him to the said Leeper thereof, together with this:
precept : And I do hereby coramand you, the said keeper of the
said common gaol, to receive the said E. F. into your custody in
the said common gaol, there to imprison and safely keep him:
until affer the trial of the said A. B. for the offence aforesaid,
unless in the meantime the said E. F. duly enters into such
recoguizance as aforesaid, in the sum of before some
one justice of the peace for the said county, conditioned in the
usual form to appear at the court by which the said A, B. is or
shall be tried, and there to give evidence upon the charge which
shall then and there be preferred aga.mst the said A. B. for the
offence aforesaid.

(iven under my hand and ssal this day of ,in
the year , at , In the county aforesaid.
J. 8.,

J. P., (Name of county.}
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A A —(Section 599.)
SUBSEQUENT ORDER TO DISCHARGE THE WITNESS.

(Canada,
Provinee of . :
County of .
To the keeper of the common gaol at ,in the county
of , aforesaid,
Wherens by (my) order dated the day of

{instant) reciting that A. B. was lately before then charged
before (me) for a certain offenee thersin mentioned, and that
E. F. baving appeared before (me) and being examined as a
witness for the prosecution on that behalf, refused to enter into
recognizance to give evidence against the said A, B., and I
therefore thereby committed the said E. F. to yeur custody, and
required you safely to keep him unfil after the trial of the said
A. B. for the offence aforesaid, unless in the meantime he should
enter into such recoghizance ag aforesaid; and whereas for want
of sufficient evidence against the said A. B., the said A. B. has
not been committed or holden to bail for the said offence, but on
the contrary thereof has been since discharged, and it is there-
fore not necessary that the said E. F. should be detained longer
in your ¢ustody: These are therefore to order and direct you the
said keeper to discharge the said E. F. oub of your custody, as
to the said commitment, and suffer him to go at large.

Given under my hand and seal, this day of -
in the year , at , in the county aforesaid.
J. 8., [smaL.]

J. P., (Name of county.)

TRANSMISSION OF DOCUMENTS. (Asmended).

600. The following documents shall, a3 scon as may be after the com-
mittal of the accused, be transmitted to the clerk or other proper officer of the
eourt by which the accused is to be tried, that iz to say, the information if any,
the depositions of the witnesses, the cahibifs thereto, the statement of the accused,
and all recognizances entered into, and also any depositions leken before @
coroner if any such have been sent lo the justioe.

2. When any order changing the place of trial is made the person obtain-
ing it shall serve it, or an offies copy of it, upon the person then in possession
of the said documenta, who shall thereupon transmit them and the indictment,
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if fonnd, to the officer of the court before which the trial is to take place.
R. 8. C. 0. 174, sa. 77, 102

Rute as 79 BarL.

601. When any perscn appears before any justice charged with an indiet-
able offence punishable by imprisonment for more than Ave years other than
treason or an offence punishable with death, or an offence under Part IV, of
this Act {s. 66), and the evidence adduced is, in the opinien of such justice,
sufficient to put the accused on his trial, but does mot furnish such a strong
presumption of guilt as to warrant hiz committal for trial, the justice, jointly
with some other justice, may admit the accused to bail npon his procuring and
producing such surety or sureties as, in the opinion of the two justices, will be
sufficient to ensure his appearance at the time and place when and where he
ought to be tried for the offence; and thereupon the two Justices shall take
the recogrizances of the accused and his sureties, conditioned for his appesr-
ance st the time and place of trial, and that he will then surrender and take
hin trial and not depart the conrt without leave ; and in any ease in which the
<offence committed cr suspected to have been committed is an offence Punish-
-able by tmprisonment for o term less than five years any one justice hafore whom
the aceused appears may admit to bail in manner aforesald, and such justice
or justises ey, in his or their discretion, require snoh hail to justify upon oath
88 to their sufficiency, which oath the said justice or Juasticeg may administer ;
-and in default of such person procuring sufficient bail, such justice or justices
may commit him te prison, thers to be kept until delivered according to law.

. 2 The recognizance mentioned in this section shall he in the form BE in
-schedule one to this Act. . 8. C. ¢ 174, 5. 81

BB.—(Section 601), _
RECOGNIZANCE OF BATL,

Canada,

Provinee of ;
County of . .

Be it remembered that on the day of , in
the year , A, B, of y (labourer), L. M, of

s (grocer), and N. O, of » (butcher), personally came
before (us) the undersigned, (fwo) justices of the peace for the
county of , and severally acknowledged themselves to

owe to our Bovereign Lady the Queen, her heirs and successors,
the several sums following, that is to say: the said A. B. the
sum of » and the zaid L. M. and N. 0. the sum of

s each, of good and lawfal eurrent monsy of Canada, to he
made and levied of their severa] goodg and chattels, lands and
tenements respectively, to the use of our said Sovereign Lady
the Queen, her heirs and suceessors, if he, the said A. B., faila
in the eondition endorsed (or hereunder written).

"
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Taken and acknowledged the day and year first above men-

tloned, ab before us.
J. 8.,

J, No,-
J. P., {Name of county.)

CONDITION.

The condition of the within {(or above) written recognizance;
iz such that whereas the said A. B. was this day charged before
(us), the justices within mentioned for that (ete., as in the warrant) ;
if, therefore, the said A.D. appears at the next court of oyer
and terminer (or general gaol delivery or court of (ieneral or
Quarter Bessions of the Peace) to be holden in and for the-
county of , and there surrenders himself into the cus-
tody of the keeper of the commeon gaol (o7 lock-up house) thers,
and pleads to suoh indictment as may be found against him by
the grand jary, for and in respect to the charge aforesaid, and
takes his trial upon the same, and does not depart the said
court withont leave, then the said recognizance to be void, other-
wige to stand in full force and virtue. |

Batn AFTER COMMITTAL. .

602, Tn cass of any offence other than treason or an offence punishable:
with death, or an offence under Part IV. of this At {&. 65), where the
" accused has been finally committed as herein provided, any judge of any
superior or county eourt, having jurisdiction in the district or county within
the Yimits of which the accused is confined, may, in his discretion, on applics-
tion made to him for that purpose, order the accused to be admitted to bail on
entering into recognigance with sufficient sureties before two justices, in such
amount ag the judge directs, and thersupen the justices shall issue a warrant
of deliverance as hereinafter provided, and shall attach thereto the order of

the judge directing the admitting of the accused to bail.
2. Such warrant of deliverance shall bs in the form OC in schedule one to
this Act. R. 8. C o 174, 8 82,
CC.—(Section 602.) .

WARRANT OF DELIVERANCE OF BAIL BEING GIVEN FOR
PRISONER ALREADY COMMITTED.

Canada,
Provinge of ,} i
County of .

To the keeper of the common gaol of the county of
at , in the said county.
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Whereas A. B. late of » (labourer) hag before (us) '
(two) justices of the peace in and for the said county of )
entered into his own recognizance, and found sufficient sureties
for his appearance at the next court of oyer and terminer or
general gaol delivery (or court of General or Quarter Sessions of
the Peace), to be holden in and for the county of : , o
answer our Sovereign Lady the Queen, for that (etc., as in the
commatment), for which he was taken and committed to your said
common gaol : These are therefore to command you, in Her
Majesty’s name, that if the said A. B. remairs in your custody
in the said common gaol for the said eause, and for no other,
you shall forthwith suffer him to go at large.

Given under our hands and seals, this day of ,
in the year , at » in the county aforesaid.
- J. 8., [sEan.]
J.N., [smavn.]

J. P., (Name of county.)

Bain By SvrERIoR COURT.

603, No judge of a county court or justices shall admit any person to
bail accused of treason or an offence punishable with death, or an offence under
Part IV, of this Act, s 65, nor shall any such person be admitted to bail,
except by order of & superior court of criminal jurisdiction for the provines in
which the accused stands committed, or of ane of the judges thereof, or, in the
province of Quebec, by order of a judge of the Court of Queen’s Bench or
Buperior Conrt. R. 3. C. e. 174, 5. 83,

APPLICATION FOR BAIL AFTER COMMITTAL.

604. When any person has been committed for trial by any justice the
prisoner, his counsel, solicitor or agent may notify the committing justice,
that he will, as scon as counsel can ba heard, move hefore a superior court of
the province in which auch person stands committed, or one of the judges.
thereof, or the judge of the county court, if it is intended $o apply to such
judge, under section six hundred and two, for an order to the justica to admit
such pris.mer to bail,—whereupon such committing justice shall, ag scon as
may be, transmit to the clerk of the Crown, or the chief clerk of the court, or
the clerk of the county court or other proper officer, as the case may be,
endarsed under his hand and seal, & certified copy of all informations, exami-
nations and cther evidence, tonching the offence wherewith the prisoner has
been charged, together with a copy of the warrant of commitment, and the
packet containing the same shell be handed to the person applying therefor,
for transmission, and it shall be certified on the outsids thereof to contain the
information concerning the case in question, R. 8. . o 174, & 93,
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2. Upon such application to any such court or judge the same order con-
cerning the prisoner being bailed or continued in custody, shall be made as if
the prisoner was brought up upon s kebeas corpus. B. 8 C.c 174, 5. 94,

3. If any juktice neglecta or offends in anything contrary to the true
intent and meaning of any of the provisions of this section, the court to whose
officer any such examination, infermation, evidence, bailment or recognizance
ought to have besn delivered, shall, upon examination ahd proof of the offence,
in & summary manrer, impose such fine upon every such justice as the court
thinks fit. R. 3, C. c. 174, 3. 95,

WARRANT OF DELIVERANOE.

605. Whenover any justice or justices admit to bail sny person who is
then in any prison charged with the offence for which he is so admitted to bail,
guch justice or justices shall send to or canse to be lodged with the kesper of
guch prison, a warrant of deliverance under his or their hands and seals,
requiring the said keeper to discharge the person so admitted to bsil if he is
detained for no other offence, and upon such warrant of deliverance being
deliverad to or lodéed with such keeper he shall forthwith obey the same.
R. 8. C. ¢ 174, s 54 .

WARRANT FOR ARREST OF PERSON ABOUT TO ABSCOND, (New)

606. Whenever a person charged with any offence has been bailed in
manner aforesaid, it shall be lawful for any justice, if he sees fit, upon the
application of the surety or of sither of the sureties of such person and upon
information being made in writing snhd on oath by such surety, or by some
paraon on his behalf, that there is reason to believe that the person sobdiled is
about to abscond for the purpose of evading justice, to isaue his warrant for the
arreet of the person so bailed, and afterwards, upon being satisfied that the
ends of juetice would otherwise be defeated, to commit such person when so
arrested to gaol until his trial or until he produces ancther sufficient surety or
other sufficient sureties, as the case may be, in like manner as before, 1415V,
<. 93, 8. 17 {Imp.}.

DELIVERY OF ACOUSED TO PRIBON.

60%. The constable or any of the constables, or other person to whom any
warrant of commitment authorized by this or any other Act or Iaw in directed,
shall convey the accused person therein named or described to the gaol or other
prison mentioned in such warrant, and there deliver him, together with the
warrant, to the keeper of such gaol or prisom, who ghall thereupon give the
constable or other person delivering the prisoner into his custody, a receipt for
the prisoner, setting forth the state and condition of the prisomer when
delivered intc his custody.

2. Such recsipt shall be in the form DD in scheduls one hereto, R. 8. C.
< 174, 8, 85,
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DD.—(Section 607.)
GAOLER'S RECEIPT TO THE CONSTABLE ¥OR THE
PRISONER.
I hereby certify that I have received from W. T., constable,
of the eounty of , the body of A. B., together with a
warrant under the hand and seal of J. 8., Esquirs, justice of the
peace for the said county of , and that the said A, B.
wag sober, (or as the case may be), at the time he was delivered

into my custody.
P.K,,

Keeper of the commeon, gaol of the said county,
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PART XLVI

IS DICTMERTS.

G608, Tt chall not be necassary for any indictment or any record or docu-
ment relative to any criminal case to be written on parchment. R. 8. C.e. 174,
s. 103,

By the interpretation clause, e. 8, ante, the word indict-
ment includes information, presentment, plea, record, ete.

By the 4 Geo. IL. ¢. 26, and 6 Geo. IL.¢. 14, “all indiet-
ments, informations, inquisitions and presentments ghall
be in English, and be written in a common legible hand,
and not conrt hand, on pain of £50 to him that shall sue in
three months.” '

No part of the indictment must contain any abbreviation,
or express any number or date by figures, but these as well
a8 every other term used, must be expresged in words at
length, except where & fac-simile of an instrument is set
ount: 3 Burn, 85; 1 Chit. 175.

Formerly, like all other proceedings, they were in Latin,
and though Lord Hale thinks this language more appro-
priate, ae not exposed to so many changes and alterations,
“it was thought in modern times to be of very greater use
and importance,” says his annotator Emiyn, * that they
should be in a langunage capable of being known and under-
stood by the parties concerned, whose lives and liberties
were to be affected thereby.”

Before confederation in Ontario and Quebes, the indiet-
ment in cases of high treason only had to be written on
parchment: C. 8. C. ¢. 99, 8. 20.

By 8. 188 of the British North America Act, the French
*language may be uged in any of the courts of Quebec and
in any cour} in Canada established under that Act.
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STATEMENT OF VENTE.

G09. It shall not be mecessary to state any venue in the body of any
indictment, and the distriet, county or place named in the margin thereof,
hall be the venue for all the facts stated in the body of the indictment; but if
loeal description is required such local description shall be given in the body
thereof. R.8.C. c 174, 8 104,

This section is taken from 8. 283, 14 & 15 V. ¢. 100, of the
Imperial statutes, upon which Greaves says : “ This section
was framed with the intenfion of placing the statement of
venue upon the same footing in criminal cases upon which
it was placed in civil proceedings by Reg. Gen., H. T, 4
Wm: IV, By this section, in all cases, except where some
loeal description is necessary, no place need be stated in the
body of the indictment ; thus in larceny, robbery, forgery,
false pretenses,‘etc., no venue need he stated in the body

-of the indictment. In euch cases, before the passing of

this Act, although it was considered necessary to state
gsome parish or place, it was quite immaterial whether the
offence was eommitted there or at any other parish in the
eounty. On the other hand, in burglary, sacrilege, stealing
in a dwelling house, ete., the place where the offence was
committed must be stated in the indictment. It was
necessary so to state it before the Act, and to prove the
atatement as alleged, and so it ie etill, subject ever to the
power of amendment given by the firat section.” (See
now, ee. 611, 613, post.)

“ The venue, that is, the county in which the indictment
is preferred, is stated in the margin thus “ Middlesex,” or
“ Middlesex, to wit,” but the laiter method is the most
usual. In the body of the indictment a special venue used
to be laid, that is, the facts were in general stated to have
arisen in the county in which the indietment was pre-
forred.” @& Burn, 21, '

‘ The place (or special venue, as it is fechnically termed)
must be such as in striciness the jury who are to try the
cause should come from, At common law, the jury, im
strictness, should have come from the town, hamlet, or
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parish, or from the manor, castle, or forest, or other
known place out of a town,, where the offence was com-
mitted, and for this reason, besides the county, or the city,
borough, or other part of the county to which the juris-
diction of the eourt is limited, it was formerly necessary
io allege that every material act mentioned in the indiet-
ment was committed in such a place.

Under ss. 611, 618, no indictment will now probably
be quashed for want of a sufficient description,

The cases in which & local description has been held fo
be necessary in the body of the indictment, are:

Burglary, 2 Russ. 47; house-breaking, R.v. Bullock,
1 Moo. 824, note’{a) ; stealing in a dwelling-house, under
section corresponding to 8. 845 ante: R. v. Napper, 1 Moo.
44 ; being found, by night, armed, with intent to break
into & dwelling-house, under section corresponding to s.
417, ante, and all offences under part XXX, ante: R.v.
Jarrald L. & C. 801; riotously demolishing churches,
houses, machinery, ete,, or injuring them, under sections
corresponding to ss. 85, 86, ante: R. v, Richards, I M. &
Rob. 177 ; maliciouely firing & dwelling-house, perhaps an
out-house, and probably a1l offences that fell under gs, 2,
3,4,5,6 17,8, 9, 10,18 & 14 of the repealed Act, as to
malicious injuries to property, but not the offences under
8s. 18, 19, 20, 21, of the same Act: R. v. Woodward, 1
Moo. 828 ; forcible entry, Archbold, 50 ; nuisances to high-
ways: R. v. Steventon, 1 C, & K. 56 ; malicious injuries
to sea-banke, milldams, or other local property, Taylor,
Ev., 1 vol., par. 227; nof repairing a highway, in which
even a more ascurate description is necessary, as the
situation of the road within the parish, ete.; indecent
exposure in a public place, R. v. Harris, 11 Cox, 659,

But in most cases of want of local description, where
neceseary, or of variance between the proof and the allega-
tions in the indiotment respecting the place, local descrip-

M

x.
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tion, etc., the courts would now allow an amendment; or
order particulars, :

it is well remarked in Taylor Ev., vol. 1, par, 228 ;

* It would be extremely difficult to advanee any sensible
argument in favour of this distinetion which the law recog-
nizes between local and transifory offences. On an indict-
ment, indeed, against & parish for not repairing a bighway,
it may be convenient to allege, as it will be necessary to
prove, that the spot onb of repair is within the parish
charged, . . . but why aburglar should be entitled to
more accurate information respecting the house he is
charged with having entered, than the highway robber can
claim as to the spot where his offence is stated to have
been committed, it is impossible to say : either fall infor-
mation should be given in all eases or in none.”

Heapine oF INDioTMENTS, (Vew),
610. It shell not be necessary to state in any indictment that the jurors
present upon oath or affirmation.

2. Tt shall be sufficient if an indictment beging in one of the forms EE in
schedule one hereto, or to the like effect.

3. Any mistake in the heading shall upon being discovered be forthwith,
amended, and whether amended or not shall be immaterial.

E. B. (Sections 610, 626.)
In the (rame of the court in which the indictment is Jound)..
The jurors for our Lady the Quesn present that

(Where there are more counts than one, add at the beginning of -

sach count) :
“ The said jurors further present that . : S
See, as to forms, generally, s, 982, post.

Foxru anp ContExTs OF COUNTS, (New),

611. Every count of an indietment shall contain, and shall be sufficient
if it contains, in substance a statement that the aecuged has committed some
indictable offence therein specifiad,

2. Buch statement may be made in populsr langusge without any
technical averments or any allegations of matber ot essentinl iv be proved.
3. Buch statement may be in the words of the enactment deacribing the
offence or declaring the matter charged to be an indictable offence or in any
Crrv, Law—43
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words sufficient to give the accused notice of the offence with which he is
charged.

4, Every count shall contain so much detail of the ciroumstances of the
alleged offence as is sufficient to give the accused regsonable information s to
%he nct or omission to be proved against him, and to identify the transaction
raferred to : Provided that the absence or insufficiency of such details shall not
vitiate the count.

. 5 A count many refer to any section or sub-section of any statute creating
the offence charged therein, and in estimating the sufficiency of auch count the
court shall have regard to such reference,

8. Every count gkall in general apply cnly to a single transaction.

EXAMPLES OF THE MANNER OF S8TATING OFFENCES.
TF. F. (Section 611.)

{e) A.murdered B. at ,on (s. 281).
4b) A. stole a sack of flour from a ghip called the at
, on (s, 849).
{¢) A. obtained by false pretenses from B., & horse, & card
and the harness of a horse at , 0N {s. 859,

(@) A. committed perjury with intent to procure the convic- -

sion of B. for an offence punishable with penal servitude, namely
robbery, by swearing on the trial of B, for the robbery of C. ut
the Court of Quarter Segsions for the county of Carleton, held at
Ottawa, on the. day of , 1874 ; first that he, A,
gaw B. abt Ottawa, on the day of ; secondly,
that B. asked A. o lend B. money on & watch belonging to C.;
thirdly, ete. (5. 146, 8-8, 2); or

(&) The said A. committed perjury on the trial of B. at a

Court of Quarier Sessions held at Ottawa on for an
assault alleged to have been commitbed by the said B. on C. at
Ottawa, on the day of by swearing to the effect

that the said B. sould not have been at Ottawa, at the time of
the alleged assault, inasmuch as the said A. hed geen him ab that
time in Kingston, (s. 146,8-5. 1}

(f) A. with intent to maim, disfigure, disable or do grievous
bodily harm to B. or with intent to resist the lawiful apprehension
or detainer of A, (or O.), did actual (grievous ?) bodily harm to
B.{or D.) (8. 241).

(g) A. with intent fo injure or endanger the safety of persons
on the Canadian Pacific Railway, did an act calculated fo inter-
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fere with an engine, a tender, and certain carriages on . the said
railway on at by {describe with so wmuch detail as
s sufficlent to give the aecused reasonable tnformation as to the acts
-or amissions relied on against him, and to identify the transaction).
{8s. 250, 489),
(A} A.published a defamatory libel on B. in a certain news-
paper, called the ", on the day of AD.
» which libel was contained in an article headed or
-<commenaing {deseribe with so much detail as s swufficiont to give the
accused reasonable information as to the part of the publication to
be velied on against him}), and which libel was written in the sense
-of imputing that the said B. was (as the case may be). (8. 502.)

The first sub-section of this s. 611 cannot, probably
bear the construttion that the wording of it taken literally
would, at first, suggest. The whole Act taken together does
not seem to allow of such a construction. Section 614, for
instance, as to treason, is directly agsinst it. An indict-
men for obtaining by false pretenses is, perhaps, the only
-one that can be laid, without an averment of the intent,
where the intent is necessary to constitute the offence, and
this, becauss the form FF given in schedule one does not
-aver the intent: 8. 982 post: see R. v. Pierce, 16 Cox,
218. But the same form, in all the other cages, where the
intent is an ingredient of the offence as enacted by statute,
does econtain an averment of such intent. If it were suffi-
«clent, in any indictment, to simply aver in all caees that
the defendant has committed an indictable offence therein
#pecified, the Aet would not contain . 618, for instance,
which specially decrees that in an indietment under s. 861,
it shall not be necessary to allege or to prove that the act
wag done with infent to defraud, though s. 861 has no
mention whatever of an intent to defraud, and ss. 618,
619, 620, 621, 622, 628, 624, 625 would be superfluons.
Section 788 also provides for the case whers the indictment
-does not state any indictable offence, and s. 728, §-8. 2,
likewise agsumes that indictments are not always fo ba so
«carelessly drawn as 8.611 would, at first sight, seem to allow.
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Sub-section 2 of this 8. 611 may perhaps dispense of,
for instance, the word ** burglariously ™ in indictmenta for
burglary, but leaves it necessary to aver all maiter neces-
gary to be proved. 8-8. 8 will, prebably, not receive
a wider consfruction than the game enactment, as repro-
Jneed in 8. 784, as to indictments for any offence against
this Act has heretofore received. Sve post, under that
gection.

Qub-sections4 & 6 are no additions to the law. S-s.5may
help an indictment in certain cases. See remarks, post,
under s. 629,

« The rule is, that, with certain exceptions, all the eir-
eumstances necessary to constitate the offence charged
should be stated with certainty and precigion, to the end
that the defendant mey be enabled to form a judgment
whether or not they constitute an indictable offence, and so
demaur or plead accordingly; or that he may be enabled to
plead autrefois acquit, or convict or @ pardon, in bar of a
subsequent prosecution for the same offenee ; and in order
also that the court may know what judgment may legally
e passed in the event of a conviction. The courts, how-
ever, will construe the words of an indietment according to
their ordinary and usual acceptation; and as regards
technieal expressions—these they will construe according
to their technieal meaning, and if the sense of a word be
ambiguons in its ordinary acceptation it will be construed
according a8 the context and subjech matter may require,
in order to render the whole consistent and sensible; and
in doing so, the courts will disregard ungrammatical
language if the real meaning be sufficiently expressed : E.
v. Stevens, 5 East, 244; R. v. Stokes, 1 Den. 807.
But although the courts will thus construe the averments.
of an indietment so a8 to give effect to them, they will not
supply the omission of anything which is essential. If,
therefore, auy necessary averment is omitted no intendment
will be made in its favour—the rule upon the subject being
that the courts will presume the negative of everything.
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that has not been expressly affirmed, and the affirmative
of everything which has not been expressly negatived ”:
Saunders.

If there be any exception contained in the same clanse
of the Act which creates the offence the indictment must
show negatively that the defendant does not come within
the exception: R.v. Earnshaw, 15 East 456; R. v. Baxter,
5T.R.88; R. v. Pearce, B. & R. 174. If, however, the
exceplion or proviso be in & subsequent clause or statute,
or, although in the same section, yet if it be not incor-
porated with the enacting clause by any words of reference,
it is matter of defence, and need not be negatived in the
indictment: R. v. Hall, 1 T. R. 820; Bteel v. Smith, 1 B.
& Ald. 94; R. . White, 21 U. C. C. P. 854; R. v. Strachan,
20 U. C. C. P. 182; R. v. MacKenzie, 6 O. R. 165.

In an indictment under s. 481 of this Code, for instance, -
it must be averred that the defendant made the document
with intent to defraud and withowt lawful authority or excuse.
An indictment, however, which would negative only * law-
ful exeuse " and not ““ lawful authority” would be sufficient :
R.v. Harvey, L. R. 1 (. C. R. 284, As to the ruales of
evidence in such cases, see Taylor, Ev. par. 844, et seq.

An indietment for indecent assault by a male on
another male (see 8. 260 ante) is defoctive, even after ver.
dict, if it does not aver thaf defendant is a male: B. v.
Montminy, Quebec, Q. B. May, 1893. '

Such are the rules that have heretofore been recognized
in the framing of indictments. How far this Code alters
them remains to be settled by the jurisprudence. But it
must not be lost sight of that it is technical objections only
that the Imp. Commissioners report as being put an end
to by the Code. That every indictment must charge
an offence, and that every mccused person is entitied
to know what he is accused of, still remains the law, it
must be assumed ; R. v. Clement, 26 U. C. Q. B. 207 ; sée
cage of B. v. Cummings under s. 988 posz. Parliataent has
undoubtedly the right to decree that such shall not be the
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law any longer, but when they eome to that determination
the courts of the country will probably require that such
determination be expressed in clear and unequivocal terma.
9.5, 2 of this 8. 611 assumes negatively that all matter
of fact necessary to be proved must be alleged in the
indietment. It.still remains the rule that an indictment
which does not substantially set down all the elements
of the offence 13 void : se¢ 1 Bishop, Cr. Proe. 98,

OFFESCES MAY BE CHARGED IN THE ALTERNATIVE. (New).

G12. A count shall not be deemed objectionable on the ground that it
charges in the alternative several different matters, aots or omiasione which are
stated in the alternative in the enactment describing any indictable offence or
declaring the matters, acta or omissions ¢harged to be an indictable offence, or
on the ground that it is double or multifarions: Provided that the accused may
at any stage of the trialapply to the court to amend ur divide any such count
on the ground that it is se framed a8 to embarrass him in his defence.

9, The court, if satisfied that the ends of justice require if, may order any
count to be amended or divided dnto fwe or more counts, and on suck order being
winde such count shall be so divided or omended, and therewpon o formel com-
wmencement may be inserted before euch of the county into which it da divided.

Though the statute is in the disjunctive the offence
may be charged in the conjunctive. An indictment under
§. 486 for instance, which charges that the defendant did
destroy, deface and injure a register is not bad for duplicity
or multifariousness, though the section says ‘‘destroy,
deface or injure ”: R.v. Bowen, 1 Den. 22, and cages
there cited ; also B. v. Patterson, 27 U, C. Q. B. 142, The
above section permits of an alternative charge only where
the statute itself describes the offence in the alternative.
A charge made in the alternafive-as a general rule is no
charge at all; the defendant either did one thing or the
other ; per Gurney, B., in R. v. Bowen, ubi supra. An
indietment that would charge an offence in the disjunctive
would be bad, if not amended, though the defect would be
cured by verdiet nnder s. 784 '

Sce R. v. Baby, 12 U. C. Q. B. 846, and Cotterill v.
Lempriere, 17 Cox; 97. '

CERTAIN OBJEUHQNS NoT \FATAL. {New).

BUB. (43 amended vn 2598). No count shall be deemed objectiona.ble or
insufficient on any of the following grounds ; that is to say :
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{z) that it does not contain the name of the person injured, or imtended,
or attempted to be injured ; or

{b) that it does not state who is the owner of any property therein men.
ticned ; or

(c) that it charges an intent to defraud without naming or describing the
person whom it waz intended to defraud ; or

{) that it does not set ot any document which may be the subject of the
charge ; or

{¢) that it dves not set out the words used where words used ave the sub-
jeet of the charge ; or

{f) that it dves not specify the means by which the offence was com-
mitted ; or

{g) that it does not name or describe with precision any person, place or
thing 1 or ’

{A} in cases where the consent of any person is required before a prosecution
can be instituted, that it does not state that sueh consent has besn obtained ;

Provided that the court may, if satisfied that it is necessary for a fair trial,
order that & particular further deseribing such document, words, means, per-
son, place or thing be furnished by the proseeuter,

These are extended re-enactments of various elauses of
the Procedure Act, ¢. 174, B. 8. C. gs. 112, 114. 118, 117,
180. 8-s. (¢) assumes that it is necessary in some cases to
allege an intent to defraud. See post, under 8. 617, for the
case where particulars have been ordered,

InDIcTMENTS FOR HIcH TREASON.

614. Every indietment for sveason ot for any offence against Part IV. of
this Act must state overt acts, and no evidenss shall be admitted of any overt
act not stated unless it is otherwise relevant as tanding to prove snme overt
act stated.

2. The power of amending indictments herein contained shall not extend
to authorize the court to add to the overt acts stated in the indictment.

This should apply only toss. 65 & 69, Itis erroneously
made to apply to all the sections of part IV.

INDIcTMENTS FOR LIBEL.

613. No comt for publishing a blasphemous, seditious, chscene or
defamatory libel, or for glling or exhibiting an uhscpne bool, pamphlet, news-
paper or other printed or written matter, shall be deemed insufficient on the
ground that it does not set out the words thereof : Provided that the court
may order that a particular shall be furnished by the proseeitor stating what
passages in such book, pamphlet, newspaper, printing or writing are relied on
in support of the cha.rge

2, A nount for lihel may charge that the matter puhlished was written in
# sense which would make the publishing criminal, specifying that sense with-
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out any prefatory averment showing how that matter was written in that
sense. And on the trial it shall be sufficient to prove that the matter pub-
lished was criminal either with or without such innuendo.

See form of indietment for a defamatory libel under
8. 611, ante.

INDICTVENTE FOR PERJTRY AND OTHER OFFENcES. (New).

616. No count charging perjury, the making of a false oath or of a false
statement, fabricating evidence or subornation, or procuring the commission of
any of these offences, shall be deemed insufficient on the groundf,that it does
not state the nature of the suthority of the tribunal before yhich the oath or
statement was taken or made, he subject of the inguiryHbr the words nsed

e evidence fabricated, or ofiithe ground that it does not expressly negative
the truth of the words used : Provided that the court may, if satisfied that it
is necessary for a fair trisl, order that the prosecutor shall furnish a particular
of what i relied on in support of the charge,

9, No count which charges any false pretense, or any fraud, or any
attempt or conspiracy by fraudulent means, shall be deemed insufficient
because it does not set out in detail in what the false pretenses or the fraud or
fraudulent means consisted : Provided that the court may, if satisfied as afore-
maid, order that the prosecutor shall furnish a particular of the above matters
or any of them,

3. No provision hereinbefore contained in this partas to matters which are
not to render any count objectionable or insufficient shall be construed as
restricting or limiting in any way the general provisions of section six hundred
and eleven, R. 8 C. c. 174, ss. 107, 108, 14-15 V, . 100, s8. 20, 21 {Imp.).

See R. v. Dunning, 11 Cox, 651; and R. v. Hare, 18 Cox,
174. See forms of indictments for false pretenses and for
perjury in form FF of gchedule 1, under s 611, ante.
The sections on perjury are 143, et seq. on false pretenses,
858, et seq.; for conspiracies se¢ under 8. 527; Howard v. B,
10 Cox, 54, eannot now be followed,

PamTicunaRs,  (New).

617, When any such particular ss aforesaid is deliverad a copy shall be
given without charge to the accused or his solicitor, and it shall be entored
in the record and the trial shall proceed in all respects as 1f the indictinent had
been amended in conformily with such parficular.

9, In determining whether a partienlar is required or not; and whether a
defect in the indiotment is material to the substantial justics of the case or not,
the court may have regard to the depositions.

See R. v. Hamilton, 8 Russ. 173, and Greaves’ note
where particulars were ordered by the court: B. v. Stapyl-
ton. 8 Cox, 69; R.v.Hodgson, 3 C. & P. 422; R. v. Bootyman,

£ .
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5 C. & P. 800. Any bill of partiezlars may itself be
amended at the frial under s. 728.. An application for
particulars ahould be made before the trial, but the court
has full discretionary powers in the matter: s-s. 8, a. 723.

IXDICTMENT UNDER Sgoriox 361.

@Y8. It shall not he necessary to allege, in any indiectment againat any
person for wrongfully and wilfully pretending or alleging that he inelosed and
gent, or caused to be inclosed and sent, in any post letter, any money, valuabls
security or chattel, or to prove on the trial, that the act was done with intent
to defraud. R. 8. C. c. 174, 8. 113,

This enactment is nseless. If was in the original statute
of 1869, because there the offence was made one of obtain-
ing money under false pretenses. DBut now s. 861 does not
contain such an enactment, and does not require an intent
to defraud.

IxproTMENTS IN CERTAIN CanEs. (Amended).
61P. An indictment shall be deemed sufficient in the cases following :

{a) If it be necessary to name the joint owners of any real or personal
property, whether the same be partners, joint tenants, parceners, tenants in
common, joint stock companies or trustees, and it is alleged that the property
helongs to one who is named, and another or others as the case may be;

(8) If it is necessary for any purpose to mention such persons and one only
1s named ;

{e} If the property in a turnpike road is laid in the trustees or cominis-
gioners thereaf without specifying the names of such truateea or commissioners ;

{d) If the offence iz committed in respect to any property in the ocoupation
or under the management of any public officer or commissioner, and the
property is alleged to belong to such officer or commissioner without naming
him ; .

{e} If, for an offence under section three hundred and thirty-four, the
oyster bed, laying or fishery is described by nams or otherwise, without stating
the same to be in any particular county or place. R. 8. C. c. 174, #s. 118, 114,
120, 121 & 123, '

Sub-sections {a) & (b) are taken from the Imperial Act,
7 Geo. IV.c. 64, 8. 14, Formerly, where goods stolen were
the property of partners, or joint-owners, all the pariners
or joint owners must have been ecorrectly named in the
indictment, otherwise the defendant would have been
acquitted. _

The word * parceners " refers to a tenaney which arises
when an inheritable estate desecends from the ancestor to
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several persons possessing au equal title to it: Wharlon,
Law Lexicon. .

[t must be remembered that the words in a. 619, s-a. (¢}
are, “ another or others;” and if an indictment allege pro-
perty to belong to A. B. and others, and it appears that
A. B. has only one partner, it is a variance.

The prisoner was indicted for stealing the property of
G. Eyre ““ and others,” and it was proved that G. Eyre had
only one partner; it was held, per Denman, Com. Serj., that
the prisoner must be acquitted: Hampton's Case. 2 Russ.
308. So where a count for forgery laid the intent to be to
defrgud S. Jones *“ and others,” and it appeared that Jones
bad only one partoer, it was beld that the count was not
sapported : R. v. Wright, 1 Lewin, 268.

In R.v. Kealey, 2 Den. 68, the defendant was indicted
for the common law misdemeanour of having attempted, by
false pretenses made to J. Baggally and others, to obtain
from the said J, Baggally and others one thousand yards
of silk, the property of the said J. Baggally and others,
with intent to cheat the said J. Baggally and others of the
game. J. Baggally and others were partners in trade, and
‘the pretenses were made to J. Baggally; but none of the
partners were present when the pretenses were made, nor
did the pretenses ever reach the ear of any of them. It was
objected that there was a variance, as the evidence did not
show that the pretenses were made to J. Baggally and
others; but the objection was overruled by Russell Gurney,
Esq., Q.C., and, upon a case reserved, the conviclion was
held right.

Greaves, in note (a), 2 Russ. 304, says on this case: “It
is clear that the.7 Geo. IV, c. 64, 8. 14 {s. 619 ante) alone
authorizes the use of the words ‘and others;’ for, except
for that clause, the persons must have been named. There
the question really was, whetlher that clause authorized
the use of it in this allegation. The words are, ‘ whenever
it shail be necessary tv mention, for any purpose whatsoever,
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any pertners, stc.,” (‘if it be necessary for any purpose to
mention,’ ete., 8. 619, ante). Now it is plain that the
prigoner had applied to Baggally to purchase the goods of
the firm, and the inference from the statement in the
indictment is that he had actually made a contract for
their purchase, and, if that eontract had been alleged, it
must have been alleged as a contract with the firm, and it
wad clearly correct to allege an attempt to make a contract
ag made to the firm also.”

Now such n variance as mentioned in Hampton’s and
Wright’s cases, ubé supra, would not be fatal, if amended :
8 Burn, 25 ; see 8. 728 post; and R, v. Pritchard, L."& C.
84; R.v. Vincent, 2 Den. 464 ; R.v. Marks, 10 Cox, 867.

It is not necessary that a striet legal partnership should
exist: Where C. & D, carried on business in partnership,
and the widow of C., upon his death, without taking out
administration, acted as partner, and the stock was after-
warda divided between her and the surviving partner, but,

before the dma:on, part of the stock was stolen; it was .

holden that the goods were properly deseribed as the goods
of D. and the widow: R. v. Gaby, R. & R. 178.

And where a father and son carried on business as
farmers; the son died intestate, after which the father
confinued the’ businees for the joint benefit of himself and
the gon’s next of kin; some sheep were gtolen, and were
laid to be the property of the father and the son’s next
of kin, and all the Judges held it right : R. v, Secott, R. &
R. 18. :

In an md-lctment for stealing a Bible, a hymn-book,
ete., from a.Methodist chapel, the goods were laid as the
property of John Bennett and others, and it appeared that
Bennett was one of the Society, and a trustes of the chapel:
Parke, J., held that the property was correctly laid in
Bennett: R. v. Boulton, 5 C. & P. 587. .

"In R. v. Pritchard, L. & C. 84, it was held that the pro-
perty of a banking co-parinership may be described as the
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property of one of the partners specially named and others,
under the clause in question. See s. 620, post, as to
bodies corporate, and the property under their control;
R. v. Beacall, 1 Moo. 15.

On &-8. (¢), it has been held that if a person employed by
a trustee of turnpike tolls to collect them lives in the toll
house rent free, the property in the house, in an indietment
for burglary, may be laid in the person so employed by the
lessee, he having the exclusive possession, and the toll
house not being parcel of any premises cccupied by his
employer: R. v. Camfield, 1 Moo. 42.

PropERTY of BoDY CORPORATE.

G620. Al property, real and personal, whereof any body corporate has,
by law, the management, control or custody, shall, for the purpose of any
indictment or proceeding againet any other person for any offence committed
on or 1n respeet thereof, be deemed to be the property of such hody corporate.
R. 8, C.c 174, 8. 122, '

This clause is not in the English statutes. It wag held
in England, without this clause, that when goods of a cor-
poration are stolen they must be laid to be the property
of the corporation in their corporate name and not in the
pames of the individuals who compriseit: R. v. Patrick
and Pepper, 1 Leach, 258.—8o in R. v, Freeman, 2 Russ.
801, the prisoner was indicted for stealing a parcel, the
property of the London and North Western Railway Com-
pany. The parcel was stolen from the Lichfield Siation,
which had been in the possession of the company for three
or four years, by means of their servants, but no statute
was produced which authorized the company to purchase
the Trent Valley Line; an Act incorporating the company
was, however, produced. [t was held that, as a corporation
js liable in trover, trespass and ejectment, they might have
an actual possession though it might Le wrongful, which
would support the indictment.

In R. v. Frankland, L. & C. 276, it was held: 1st. That
the incorporation of a private company must be proved by
legal and documentary evidence; 2und. That pariners ina
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company not incorporated might be proved to be such by
parol evidence; 8rd. That Thomas Rolland and others,
who were described in the indictment as the owners of the
property embezzled, being partners in a company not
ineorporated, the indictment was supported by proof that
the money was the property of the company.

By 5. 618, ante, no count is objectionable on the ground
that it does not contain the name of the person injured,
or defrauded, or that if does notl state the owner of any
property therein described, or that it doee not name any
one with precision.

INDICTHENTS FOR STEALING OrEs, ETC,

621. In an indictment for any offence mentioned in section three
hundred and forty-thres or three hundred and seventy-five of thia Act, it shall
be sufficient, to lay the property in Her Majesty, or in any person or corpora-
tion, in different counts in such indictment; and any variance in the latter
cage, between tho statement in the indictment and the evidence adduced,
may he amended at the trial; and i no owner is proved the indictment
may be amended by laying the property in Her Majesty. R. 8. ¢, o 174,
s 124,

See under ss. 848 & 875, ante.

OFrENCES a8 T¢ Posrace Stames, Ere.

@22, In any indictment for any offence committed in respect of any
postal card, postage stamp or other stamp issued or prepared for issue by the
authority of the Parliament of Canada, or of the legislature of any province of
Canada, or by, or by the authority of any corporate body for the payment of
any fes, rate or duty whatsoever, the property therein may be laid in the
peraon in whose possession, as the owner thereof, it was when the offence was
committed, or in Her Majesty if it was then unissued or in the possession of
any officer or agent of the Guvernment of Canada or of the Provines by
authority of the legialature whereof it was issued or prepared for {ssue. R. 8. C.
c. 174, 2. 123,

See interpretation elause, e. 8.

InpicTvENTs UNDER SE0TIONR $319- 321,

623. In every oase of theft or frandulent application or disposition of
any chattel, money or valuable security under sections three hundred and
nineteen {¢) and three hundred and twenty-one of this Act, the property in
any such chattel, money or valuable security may, in any warrant by the
justice of the peace before whom the offender is charged, and in the indictment
preferred against such offender, be laid in Her Majesty, or in the munjcipality,
as the care may be. R. 3. C. ¢ 174, 5. 126.
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IxDIoTHMENTS 4% To Marn Baas, o,

624. When an offence is committed in respect of a post letter bag, or a
post letter, or other mailable matter, chattel, money or valuable sscurity sent

by post, the property of such post letter bag, poat letter, or other mailable -

matter, chattel, money or valuable security may, in the indictment preferred
againgt the offender, be laid in the Postmaster-General ; and it shall not be
neceseary to allege in the indictment, or to prove upon the trial or otherwise,
that the post letter bag, post letter or other mailable matter, chattel or
valuable security was of any value,

2. The property of any chattel or thing nsed or employed in the service of
the post office, or of moneys arising from duties of postage, shall, except in
the cases aforesaid, be laid in Her Majesty, if the same is the property of Her
Majesty, or if the losa thereof would be borne by Her Majesty, and not by
any person in his private eapacity.

8. In any indictment against any person employed in the post office of
Canada for any offence against this Aet, or against any pevson for an offence
eommitted in respect of any person 8o employed, it shall be sufficient to allege
that such offender or such other person was employed in the post office of
Canade at the time of the commission of such offence, without stating further
the nature or particulars of his employment. R. 8. C. ¢, 33, 5. 111

See s8. 3 and 4, ante, for interpretation of terms.

BTEALING BT TENAXT OoR LODGER.

625. An indictment may be preferred against any person who steals any
chattel let to be used by him in or with any house or lodging, or who steals
any fAxture so let to be used, in the same formn as if the offender was not a
tenant or lodger, and in either case the property may be laid in the owner or
person letting to hire. R. 8 C. ¢, 174, 5. 127, 24-25 V. c. 56, v. T2 (Tmp. },

See 5. 822, anle.
JomnpEr oF CouxsTs. (New) .

626. Any number of counts for sny offences whatever may be joined in
the same indietment, and shall be distinguished in the manner shown in the
form EE in schedule one hereto, or to the like effect : Provided that to o count
eharging murder no count chirging any offence other than murder shall be
jotned.

2. When there are more counts than one in an indictment each count may
be treated as & separate indietment,

3. If tho court thinks it conducive to the ends of justice to do wo, it may
direct that the accused shall be tried upon any one or more of sunh counts
separately. Hoch order may be made either before or in the course of the trial,
and if it is made in the course of the trial the jury shall be discharged from
giving a verdict on the counts on which the trial is not to proceed. The
counts in the indictment which are not then tried shall be proceeded upon in
all respects as if they had been found in a separate indictment.

4, Provided that, unless there be special reasons, no vrder shall be made
preventing the trial at the same tims of any number of distinet charges of
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theft not exceeding three, alleged to have been committed within six months
from the first to the last of such offences, whether against the same person or not,

5. If one sentence is passed upon any verdiol of guilly on more counts thun
one, the sentence shall be good f any of such counts would have Justified ik,

The proviso in s-s. 1 is new as stetutory law, though
in practice no count for any other offence was joined
to a eount for murder: see Theal v. R., 7 8. C. R 897.
The last words of s-s. 4 are also new law, Sub-section 5§
extends to all offences & rule that applied exclusively to
misdemeanours.

See form EE under 8. 610, p. 678, ante.

In R. v. Jones, 2 Camp. 181, Lord Elienborough said :
“In point of law there is no objection to a man being tried
on one indietment for geveral offenceg of the same gort.
It is usual, in felouies, for the judge, in his discretion, 10
call upon the counsel for the prosccution to select one

felony, and to confine themselves to that ; but this practice

‘has never been extended to misdemeanonrs.”

In R. v. Benfield, 2 Burr. 980, an information against
dive for riot and libel had been filed, on which three of them
were acquitted of the whole eharge, and Benfleld and Saun-
ders found guilty of the libel, 1t was objected that several
distinet defendants charged with several and distinet
offences cannot be joined together in the same indictment
or information, because the offence of one is not the offence
of the others. But it was determined that several offences
mey be joined in one and the same indictment or informa-
tion, if the offence wholly arises from such & joint act as is
criminal in itself, without any regard to any partieular
default of the defendant which is peculiar to himself; as,
for instance, it may be joint for keeping a gaming house,
or for singing together a libellous song, but not for exereis-
ing a trede without having served an apprenticeship,
because each trader’s guilt must arise from a defect peculiar
to himself, and 2 Hawk. 140 was said to be clear and
-6xpress in thig distinction. '

In Young’s case, 1 Leach, 511, Buller, J., said: “In
‘misdemeanours the case in Burrow, R. v. Benfield, 2 Burr.

4
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980, shews that it is no objection to an indictment that it
contains several charges. The case of felonies admits of
a different consideration; but even in such eases, it is no
objection in this stage of the prosecution (writ of error).
On the face of an indictment every ecount imports to be for
a different offence, and is charged as at different times;
and it does not appear on the record whether the offerces
are or are not distinet, But, if it appear before the defend-
ant has pleaded or the jury are charged, that he is to be
tried for separate offences, it has Dbeen the practice of the
judges to quash the indictment, lest it should confound the
prisoner in his defence, or prejudice him in the challenge
of the jury; for he might object to n juryman trying one
of the offences, though he might have no reason to do so in
the other. But these are only matters of prudence and
‘diseretion. If the judge who tries the prisoner does not
diseover it in time, [ think he may put the prosecutor to
make his election on which charge he will proceed. I did
it at the last sessions at the Old Bailey, and hope that, in
exercising that discretion, I did not infringe on any rule of

"law or justice. But, if the case has gone to the length of a
verdiet, it is no objaction in arrest of judgment. Tf it were
it would overturn every indictment which contains several
counts.”

Tn the case of R. v. Heywood, L. & C. 451, this decision
in Young's case was followed by the court of crown cases
reserved, and it was held, that, although i} is no objection
in point of law to an indictment that it charges the priscner
with several different- felonies in different counts, yet, as
matter of practice, a prisoner ought not, in general, to be
charged with different felonies in different counts of an
indictment ; as, for instance, a murder in one count, and
» burglary in another, or a burglary in the house of A.in
one count, and a “ distinet ”’ burglary in the house of B. in
another, or a larceny of the goods of A. in one count, and
a “ distinet ” larceny of the goods of B. at a different time
in another, because such a course of proceeding is calou-
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lated to embarrass the prisoner in his defence. And whare
it has been done, and an objeetion is taken to the indict-
ment on that ground before the prisoner has pleaded or
the jury are charged, the judge in his discretion may quash
the indictment, or put the prosecutor to elect. But it is
no objection in arrest of judgment, or on a writ of error.
See 5. 784 post. Thus, where an indictment charged the
prisoner in three several counts with three several felonies
in sending three separate threatening letters, Byles, J.,
compelled the prosecutor to eleet upon which count he
would proceed: R. v. Ward, 10 Cox, 42. And since differ-
ent judgments are required, it seems that the joinder of a
count for & felony with another for a misdemeanour, would
be holden to be bad upon demurrer, or after a general
verdict, upon motion in arrest of judgment : 1 Starkie, Cr.
Pl 48; 1 Stephen’s Hist. 291. But now under s. 626,
ante, that is not so,. '

So in R. v. Ferguson, Dears. 427, where the prisoner,
having been indicted for a felony and & misdemeanonr in
two different counts of one indictment, and found guilty,
not generally, but of the felony only, the prisoner moved in
arrest of judgment, against the misjoinder of counta, the
judge resexved the decision, and Lord Campbell, C.J.,.
delivering the judgment of the eourt of Crown cases reserved:
said : *“There iz really no difficulty in the world in this.
case, and I must say that I regret that the learned recorder,.
for whom I have a great respect, should have thought it.
necessary to reserve it. The question is, whether the.
indietment was bad on aceount of an alleged misjoinder of:
counts. The prisoner was convicted on the count for felony
ouly, and it is the same thing as if he had been convieted
upon an indietment containing that single count; and it
is allowed that there was abundant evidence to warrant
that convietion. There is not the smallest pretense for
the objection, that the indictment also contained a count
for misdemeanour, and it does not admit of any argument.”

Criv, Law—i4
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S0 in R. v. Holman, L. & C. 177, where the prisoner
was charged in an indictment by one count for embezzle-
ment and the other for larceny asa bailee. At the close of
the ease for the prosecution it was objected that the indiet-
ment wag bad for misjoinder of counts, and that the objec-
tion was fatal, although not taken till after plen pleaded
and the jury had been charged ; and, upon the eourt pro-
posing to direct the counsel for the prosecution to elect on
which count he would proceed, the prisoner’s counsel
further contended that the indiciment was so absolutely
bad that the election of counts was inadmissible.

The court directed the counsel for the prosecution io
eleet on which count he would proceed, reserving, at the
request of the prisoner’s counsel, the points raised by him
ag above stated for the consideration of the court for Crown
cases reserved. The counsel for the prosecution elected to
proceed on the second count, and upon that count the
prisoner wae convicted, and the conviction affirmed,

Where the defendant was indicted, in geveral countis,
for stabbing with inteni to murder, with intent to maim
and disable, and with intent to do some grievous bodily
harm, it was holden that the prosecutor was not bound to
elect upon which connt he would proceed, notwithstanding
the judgment is by the statute different, being on the first
count capital, and on the others transportation: R. v,
Strange, 8 C. & P. 172; Archbold, T0.

When the enactment contaived in s. 718, post, was in
foree in England, 7 Wm. IV, and 1 V. ¢ 85, s. 11, &
prisoner was charged in one indictment with feloniously
‘gtabbing with intent—first, to murder; gecond $o maim ;
third, to disfigure; fourth, to do some grievous bodily
harm; $o which was added a count for a commeon asssult.
The ecase was far advanced before the learned judge was
aware of this, and at first he thought of stopping it; but
as it was rather a serious one he left the case, without
noticing the last count, to the jury, who (properly as the

L

-
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learned judge thought upon the facts) convicted the prisoner;
and the counsgel for the prosecution then, being aware of the
objection of misjoinder, requested that the verdict might
ba taken on the last count for felony, which was done
accordingly; and this was held right by all the judges;
E. v. Jones, 2 Moo, 94.

Here, in Canada, now, there is no Jobjection to a count
for a eommon assault, in an indietment for any offence
where, under s. 718, the jury may find a verdict for the
assauls., Buf, of course, suck a count is not neecessary, a4
the jury may, in that case, convict of the”assault without
its being alleged in the indictment: see 1 Bighop's Cr.
Proe. 446.

In any ease not falling under s. 713 the prosecutor -
may be ordered to proceed on one of the counts only, If
the defendant does not take the objection®and allows the
. trial to proceed the conviction will be legal, if a verdiet is
taken distincily on one of the counts. If a verdict is given
of guilty generally, without specifying on which of the
counts, the convietion will be held bad on motion in arrest
of judgment, or in erfor. 'For how could the eourt know
what sentence to give if it is mnot clearjwhat offence the
Jury have found the prisoner guilty of But s-s. 5 of 5. 626
would seem to alter the law in this respect: see 1 Btarkie,
Cr. PL 43; R. v. Jones, 2 Moo. 94; R. v. Forguson, Dears.
- 427; O’Connell v. R,, 11 CL & F. 155.

Though in law the right to charge different felonies in °
one indictment eannot be denied, yet, in practice the
court, in such a case, will always oblige the prosecutor o
elect and proceed on one of the charges only: Dickinson's
Quarter Sessions, 190. - S

But the same offence may be charged in different ways,
in different counts of the same indietment, to meet the
several aspects which it is appreliended the case may
agsiime in evidence, or in which it may be seen in point of
law, and it is said in Archbold, p. T2: “ Although a prose-




692 ' PROCEDTRE. [Sec. 626

cutor is not, in general, permitted to charge a defendant
with different felonies in different counts, yet he may charge
the same felony in different ways in several counts in order
to meet the facts of the case; as, for instance, if there be &
doubt whether the goods stolen, or the house in which a
burglary or larceny was committed, be the goods or house
of A. or B, they may be stated in one count as the gooda or
house of A., and in another as the goods or house of B.: see
R. v. Egginton, 2 B. & P. 508; R. v. Austin, 7 C.&P. 796.
And the verdiet may be taken generally on the whole indiet-
ment : R. v. Downing, 1 Den. 52. But, igesmuch as the
word *felony’ is not nomen collectivum (as ‘misdemeanour’
ig: see Ryalls v. R, 11 Q. B. 781, 795), if the verdict and
judgment, in such case, be againgt the defendant for ¢ the
felony aforesaid,’ it will be bad unless the verdiet and judg-
ment be warranted by each count of the indietment’ :
Campbell v. R., 11 Q. B. 799, 814; sce 1 Bighop’s Cr. Proc.
449, .

In R.v.Sterne,1 Leach, 478, 2 East P. C. 701, the defend-
ant was charged in two counts with two distinet felonies on
the same facts, and found guilty of a third one that was
included in those charged. In R.v. Audley (Lord), 3 Bt.
Tr. 401, the prisoner was tried at the same time upon three
indictments for three different felonies: see also B. v. Ker-
shaw, 1 Lewin, 218 ; R. v. School, 26 U. C. Q. B. 212.

Indictments for misdemeanours may contain several
counts for different offences, and, as it seems, though the
judgments upon each be different: Young v. R., 8 T. R. 98,
105, 106 ; B. v. Towle, 2 Marsh. 466; R. v. Johnson, 3 M.
& 8. 589; R. v. Kingston, 8 East, 41; and see B. v. Ben-
field, 2 Burr. 980 ; R. v. Jones, 2 Camp. 181; Dickingon’'s
Q. 8. 190; Starkie’s Cr. P 43; R. v. Davies, 5 Cox, 328.
Fven where several different persons were charged in differ-
ent counts with offences of the same nature, the court held
that it was no ground for & demurrer, though it might be
for an application to the discretion of the court t0 quash the
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indictment: R. v. Kingston, 8 East, 41. Where two
defendants were indicted for a conspiracy and a libel, and
at the close of the case for the prosecution, there was

- evidence against both as to the econspiracy but against one

only as to the libel, the judge then put the prosecutor to
elect which charge he would proceed upon: R, v. Murphy,
8 C.& P.297. On an indictment for conspiracy to defrand
by making false lists of goods destroyed by fire, one sef of
counts related to a fire in June, 1864, and another to a fire
in November, 1864. The prosecution was compelied to elect
which charge of conspiracy should be first tried, and to
confine the evidence wholly to that in the first instance:
B.v. Barry, 4 F. & F. 889. And on an indictment against
the manager and secretary of a joint-stock bank, containing
many counts, some charging that the defendants concurred
in publishing false statements of the affairs of the bank,
and others that they conspired together to do so, the pro-

. secutors were put to elect on which set of eounts they

would rely: R. v. Burch, 4 F. & F. 407.

If there be several offenders that commit the same
offence, as if several commit a robbery, or burglary, or
murder, they may be joined in one indictment. And for
separate offences of the same nature several persons may
be indieted in the same indictment if they are indicted
separaliter, severally, so that twenty persons may be
indicted for keeping twenty different disorderly houses; 2
Hale, 178. In fact, formerly, in the eriminal courts, there
was only one indictment against all the prisoners; the
Jury at the end of the day retired and considered all the
oases they had heard during the day, and then gave all the
verdicts in the different cases together; per Denman, C.7.,
in R. v. Newton, 8 Cox, 492; and per Alderson, B, in R
v. Downing, 1 Den. 52. :

Couats for different misdemeanours on which the judg-

ment i3 of the same nature may be joined in the same
indictment, and oh such counts judgment may, and indeed
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ought to be, separately entered : R. v. Orton, 14 Cox, 486,
546; R. v. Bradlaugh, 15 Cox, 217.

Counts for different misdemeanours of the same class
may be joined in the same indictment: R.v. Abrahams,
24 L. C. J. 325

Although, in genera); it is not permitted to include two
different felonjes under different counts of an indietment,
yet the same offence may be charged in different ways in
different counts of the same indictment. Thus, in the first
count the accused may be charged with having stolen
wood belonging to A.; and in another with having stolen
wood belonging to B.: R. v. Falkner, 7 B. L. 544.

Tf an assault is on two or more persons, or if by one aet
any one steals various articles, whether belonging to the
game person ot the property of two or more persons, or
Kills or wounds more than one, the offence may be charged
ag one in the indietment, in the same count: R.v. Ben-
field, 2 Burr. 980; form in 8 Chit. 823. Though it may
also, perhaps, be charged in different indictments ; sce cases
under 8. 682 post. See R. v. Devett, 8 C. & P, 689 ; R. v.
Griddins, Car. & M. 684; R. v. Fuller, 1 B. & P. 180;
Lutham v, B., 9 Cox, 516.

Sub-section 4 of 8. 626 ig a reproduction of gs. 111 &
184, ¢. 174, R. 8. C. 24 & 25 V. c. 96, 58. 6, 71 (Imp.).

The word © month ” thereih mesns a calendar month:
Interpretation Act, c. 1, Rev. Stat.

“ Beetion 202, c. 174, R. 8. C. has not been re-enacted,
so that the indictment, now, must charge three acts of
stenling. That . 202 allowed the proof of three acts of
stealing where the indictment charged only one.

The effect of this legislation is to restrain the power of
the court with respect to the doctrine of election. The eourt
cannot, uniess there be special reasons, put the prosecutor
to his election where the indictment charges three acts of
larceny within six months. But on the other hand, the

-
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court is not bound to put the prosecutor to hie eleetion in
other cases, but is left to its diseretion, according to the
pld practice.

By means of a seeret junction pips with the main of a
gas company, s mill was supplied with gas, which did not
pass through the gas meter, and which was consumed
without being paid for. This continued to be done for
some years. Held, on an indictment for stealing 1,000
cubic feet of gas on a particular day, the entire evidence
might be given, as there was one continuous act of stealing
all the time, and that s. 6 of the Imperial Larceny Aet,
8. 202, of ¢. 174, R. C. 8. as to the prosecntor electing on-
three separate takings within six months, did not apply:
B. v. Firth, 11 Cozx, 284.

An indictment charged an assistant to a photographer
with stealing on a certain day divers articles belonging to
his employver. It did not appear when the articles were
taken, whether at one or more times, but only that they
were found in the prisoner’s possession on the 17th of
January, 1870, and that one particular article could not
have been taken before March, 1868, but the proseeution
abandoned the case as to this arficle : Held, that this was
not a case in which the prosecutor should be put to elect
upon which taking t{o proceed: R. v. Henwood, 11 Cox,
526.

When it appears by the evidence that the felonious
receiving was one continuous ach during a certain period
of time, extending over two years, the court will not compel
the prosecutor o elect, even if it be proved that some of
the articles received by the accused were so received at
divers fized dates extending over more than six montls,
and on more-than thred cceasions: R.v. Suprani, 18 R. L.
577, 6 L. N, 269.

It seems that, where three acts of larceny are charged
in separabe counts there may also be three counts for
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receiving : B. v. Heywood, Li. & C. 4561, There is no doubt
of that under this Code. :

Greaves. says: “It frequently happened before this
statuie passed, that a servant or elerk stole sundry articles
of small value from his master at different times, and in
such a case it was necessary to prefer separate indictments
for each distinct act of stealing, and on the trial it not sel-
dom happened that the jury, having their attention con-
fined to the theft of a single article of small value, im-
properly acquitted the prisoner on one or more indictments.
‘The present seotion remedies these inconveniences, and
places several larcenies from the same person in the same
position as several embezzlements of the property of the
same person, o that the prosecutor may now include three
larcenies of his property committed within the space of six
calendar months in the same indietment ”: Lord Camp-
bell's Aets, by Greaves, 19,

The indictment  need not charge that the subsequent
larcenies were committed within six months after the com-
mission of the first : R. v. Heywood, L. & C. 451. And it
is not necessary, now, that the three acts of stealing should
be from the same person.

JOINDER OF DEFENDAKTS—SEPARATE TRIALS.

Two parties accused of the same offence on the same
indictment are not entitled as of right to a separate defence
either in felonies or misdemeanours: R. v. McConchy, &
R. L. 746.

In R. v. Littlechild, L. R. 6 Q. B. 293, it was held that
it is in the discretion of the court to grant a separate trial
or not.

In R. v. Gravel (Montreal, Q. B, March, 1877,) for sub-
ornation of perjury, separate trials were refused, Ramsay,
J. In R.v. Bradlaugh, 15 Cox, 217, for libels, separate
trials were granted. Where several persons are jointly
indicted the judge will not allow a separate trial on the
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-ground that the depositions disclose statements and con-
fessions made by one prisoner implicating another which
-are caleulated to prejudice the jury, and that there is no-
legal evidence disclosed against the other prisoner: R. v.
Blackburn, 6 Cox, 833.

The prosecution has always a right to a separate trial:
1 Bishop, Cr. Proc. 1084 ; 2 Hawk. ¢. 41, par. 8,

See, on the question, 1 Chit. 0. I. 585; 1 Starkie, Cr.
P1.36; 1 Bishop, Cr. Proc. 468, 1018 ; 1 Wharton, 488 ;
R. v. Payne, 12 Cox, 118; O'Connell v. R., 11 CL. & F.
155. :

For conspiracy and riot there can be no severance of
trial : 1 Wharton, 484 ; Btarkie’s Cr. Pl. 26, et seq.

Each count must by itself disclose an offence, and the
allegations in one count cannot help the other counts : R,
v. Samuels, 16 R, L. 576.

ACUEESCRIES AFTER THE Facr anp RECRIVERE, (Amended), .

827, Every one charged with being an sccessory after the fact to an
-offence, or with receiving any property knowing it to have heen stolen, may be
indicted, whether the principal offender or other party to the offence or peraon
by whom such property was so obtained has or has not been indicted or
convicted, or 18 or is not amenable to justice, and such accessory may he
indicted eitherislene as for a substantive offence orﬁointly with such principal
-or other offender or person, .

2. When any property has been stolen any number of receivers at different
times of such property, or of any part or parts thereof, may be charged with
substantive offencez in the same indictment, and may be trisd together,
whether the person by whowm the property was so cbtained Is or is not indicted
with them, or is or is not in custody or amensble to justice, R. 8. C. e 174,
#s. 133, 186 &£ 138, 2425V, c. 96, sa. 6, 91 & 93 (Imp.)

See ss. 68, 814, 581, & 582, ante; also, ss. 715, T16,
& 717, post, as to trial of receivers. 'This enactment
does not seem to apply to the receiving of property obtained

by false pretenses.

AFTER A PreEviovs CoNvieriox,

628. In any indictment for any indictable offence, committed after a
Pprevious conviction or convictions for any indictable offence ar offences or for
any offence or offences {and for which a greater punishment may be inflicted
on that account), it shall be sufficient, after charging the subsequent offence, to
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state that the offender was at a certain time and place, or at certain times and
places, comvieted of an indietable offence, or of an offence or offences, as the-
case may be, and 1o sitle the gubotinee and effect only, omitiing the formal part
of the indictment and contintlon, or of the swinmary convietion, at the case may
be, for the previous offence, without otherwise describing the previous offence or:
offences, R. 8. G 174, 2 130

See 8. 876, post, ag to trial, and ¢ 694 as to proof. _

This clause is taken from g 116 of the English Larceny
Act, 24 & 25 V. ¢. 96, &. 37 of the English Coin Act, 24 & 25V.
¢. 99, andof 8. 9,81 &85 V. ¢. 112, The wordsin ifalics are
not in 8. 116 of the English Larceny Act but are in s 87
of the Coin Act. They clearly take away the necessity,
before existing, of setting out at length the previous
indictment, ete., and of giving in evidence a copy of that
indictment. '

* The proceedings on the arraignment and trial are to be
as follows; (sce s. 676, post) :

“The defendant is first to be arraigned on {hat part
only of the indictment which charges the subsequent
offence ; that is to say, he is to be asked whether he be
guilty or not guilty of that offence. If he plead not guilty,
or if the eourt order a plea of not guilty fo be-entered for
him, then the jury are to be eharged in the first instance to
try the subsequent offence only. If they acquit of that
offence the case is st an end; but if they find him guilty
of the subsequent offence, or if he plead guilty to it on
arraigniment, then the defendant is to be asked whether he
has been previously convicted as alleged, and if he admit
that he has he may be sentenced accordingly; but if he
deny it, or stand mute of malice, or will not answer directly
to such question, then the jury are to be charged to try
whether he has béen so previously convicted, and this may
be done without swearicg them again, and then the previous
convietion is to be proved in the same mauner as before
this Act pasgsed.”

““Phe proviso as to giving evidence of the previous con- -
vietion if the prisoner gives evidence of his good character
remains unaltered ” : Greaved’ note. '
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See¢ B. v. Martin, 11 Cox, 848; R. v. Thomas, 18 Coz,
52; R. v. Harley, 8 L. C. J. 280 ; form of indictment under
8. 387, p. 879 ante, and Greaves’ note, in 9nd edit. of this
work, p. 754

In R.v. Clark, Dears. 198, it was held that any number
of previous convietions may be alleged in the same indiot-
ment, and, if necessary, proved against the prisoner; by the
aforesaid section this is undoubtedly also allowed.

In R. v. Fox, 10 Cox, 502, upon a writ of error by the
Crown to inerease the sentence, the Irish court of eriminal
appeal perceived that it appeared from the record that the
provisions of s 116 of the Larceny Act, under which the
indictment had been fried, as to the arraigning of the
prisoner, etc., had been neglected, and, thereupon, qnashed
the conviction.

In R. v. Spencer, 1 C. & K. 159, it was held that the
indietment need not state the judgment, but the introdue-
tion of the words given in italics supra, in clause 628, seems
to require the statement of the judgment. It will certainly
be more prudent to alege it. ‘

The certificate, s. 694, must state that judgment was
given for the previous offence and not merely that the
prisoner was convieted: R. v. Ackroyd, 1 C. & K.158; K. v.
Stonnell, 1 Cex, 142; for the judgment might have been
arrested, and the statute says the certificate is to contain
the substance and gffect of the indictment and eonvietion
for the previous offence; until the sentence there is no
perfect convietion,

Af common law a subsequent offence is not punishable
more severely than a first offence ; it is only when a statute
declares that & punishment may be greater after & previous
conviction that this clause 628 applies. 8o in an indiet-
ment for a misdemeanour, as for oblaining money by false
pretenses, a previous convietion for felony cannof be charged:
B. v. Garland, 11 Cox, 224, And then this clause does not
prevent the prosecution from disregarding, if it chooses, the
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fact of a previous conviction and from proceeding as for a
first offence. Bnt the court cannot take any notice of a
previous conviction, unless it were alleged in the indictment
and duly proved on the trial, for giving & greater punish-
ment than allowed by law for the first offence: R. v.
Summers, 11 Cox, 248; R. v. Willis, 12 Cox, 192.

To complete the proof required on a previous convietion
charged in the indietment, when the prisoner does not
admit it, it must be provad that he is the same person that
is mentioned in the certificate produced, but it is not
necessary for this to call any witness that was present at
the former trial ; it is sufficient to prove that the defendant
is the person who underwent the sentence mentioned in the
cortificate : R. v. Orofts, 8 C. & P. 219 ;: 2 Russ, 822.

By s. 676, post, it is enacted that if upon such a trial
for a subsequent offence, the defendant gives evidence of
his good character, it shall be lawful for the prosecutor to
give in reply evidence of the previous econvietion before the
verdiet on the subsequent offence is returned, and then the
previous conviction forms part of the ease for the jury on
the subsequent offence. '

It has been held on this provise that if the prisoner
cross-examines the prosecution’s witnesses, to show that he
has a good character, the previous conviction may be
proved in reply: R. v. Gadbury, 8 C. & . 676.

This doctrine was confirmed in R. v. Shrimpton, 2 Den.
819, where Lord Campbell, C.J., delivering the judgment
of the court, said: *It seems to me to be the natural and
necessary interpretation to be put upon the words of the
proviso in the statute, that if, whether by himself or by
his eounsel,the prisoner attempts to prove a good character,
either directly, by calling witnesses, or indirectly, by cross-
examining the witnesses for the Crown, if is lawful for the
prosecutor to give the previous conviction in evidence for
the consideration of the jury.” In the course of the argu-
ment Lord Campbell said that, however, he would not admit

hi




[ &

Sec, 629] INDICTMENT—PRELIMINARY OBJECTIONS. 701

evidence of a previous conviction if a witness for the pro-
secution, being asked by the prisoner’s counsel some ques-
tion which has no reference to character, should happen to
say something favourable to the prisoner’s character.

It is said in 2 Russ, 854: “ It is obvious, that where
the pnsoner gives evidence of his good character the proper
course is for the prosecutor to require the officer of the
court to charge the jury with the previous convietion, and
then o put in the certificate and prove the identity of the
prisoner in the usnel way. If the prisoner gives such
evidence during the course of the case for the prosecution
then this should be done before the case for the prosecu-
tion eloses; but if the evidence of character is given after
the case for the prosecution closas then the previous eon-

viction must be proved in reply.” See s. 952, post, as to

punishment in certain cases.

FRELIMINARY OBJECTIONS T¢ INDIOTMENT. {Amended).

629, Every objection to any indictment for any defect fipparent on the
face thereof shall be taken by dewwurrer, or motion to quash the indietment,
before the defendant has pleaded, and not afterwards, ewcept by leave of the
court or Judge before whom the trinl takes pluce, and every court before which
any such objection is taken may, if it is thought necessary, canse the indict-
ment to be forthwith amended in such particular by some officer of the court
or other person, and thereupon the trial shall proceed as if no such Qefect had
appeared ; and no motion in arrest of judgment shall be allowed for any dafect
in the indictment which might have been taken advantage of by demurrer, or
amended under the authority of this Act, R. 8 C. e 174, s, 143

The words in italics are new and, it seems, relate to an
objection taken at the trial, and must be read in connee-
tion with 8. 728, post. 8. 783, post, gives the right to move
in arrest of judgment when the indictment (as amended,
when amended) does not charge an indictable offence.
* Indictment ’' defined, s. 8, and includes pleas : see R. v.
Creighton, 19 0. R.- 889. 'When should & motion to quash
be made? B. v. Chapple, 17 Cox, 455. That case, how.
over, only applies to defects that are cured by verdict: see
B. v. Howes, § Man. L. R. 339.

*It may be observed, that as the power to amend is
vested entirely in the discretion of the courts, a case can-

ki
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not be regerved under the 11 & 12 V. e. 78 (establishing
the court of Crown cases reserved), as to the propriety of
making an amendment, as that statute only authorizes the
reservation of ‘a question of law.’ If, however, a case
shounld arise in which the question was, whether the court

had jurisdiction to make 8 particular amendment—in other

words, whether a particular amendment fell within. the
{erms of the statute, there the court might reserve & case
for the opinion of the judges as to that point, as that

~ would clearly be a mere question of law” : Lord Camp-

bell’s Acts, by Greaves, p. 2.

The Imperial statule, from which this clause is taken,
reads as follows:

“ Every objection to any indictment for any formal
defect apparent on the face thereof shall be taken by
demurrer or motion to quash such indictment before the
jury shall be sworn, and not afterwards; and every court
before which any such objection shall be taken for any
formal defect may, if it be thought necessary, cause the
indietment to be forthwith amended in such particular by

some officer of the court or other person, and thereupon

the trial shall proceed as if no such defect had appeared ” :
14 & 15 V. ¢. 100, 5. 25.

(treaves says on this elause: ““ Under this section all
formal objectiona must be taken before the jury are sworn.
They are no longer open upon a motion in arrest of judg-
ment or on error. By the common law many formal
defects were amendable: see 1 Chit. 297, and the cases
there cited; and it has been the common practice for the
grand jury to consent, at the time they were sworn, that
the eourt should amend matters of form. The power of
amendment, therefore, given in express terrus by this
gection, seems to be no additional power, but rather the
revival of & power that had rarely, if ever, been exercised
of late years.” B
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A motion for arrest of judgment will always avail to

the defendant for defects apparent on the face of the indict.

ment, when these defects are such that thereby no offence
in law appears charged against the defendant : R. v. Lyneh,
20 L. C. J. 187; 8. 738, post. Buch an indietment cannot
be aided by verdict, and such defects are not cured by
verdict. As said in R. v. Waters, I Den. 856 : “ There is
& difference between an indietment which is bad for charg-
ing an act which as‘laid is no crime and an indietment
which is bad for charging a crime defectively; the latter
may be aided by verdict, the former cannot.”

If the indictment charges no offence there ean be no
waiver of the objection to it. It is void. Even where a
statute requires the objection to be taken at an early stage,
or not at all, a convietion on such a defective indictment
cannot be sustained. See R. v. Montminy, p. 677, ante.

Defects in matters of substance are not amendable, so
if & material averment is omitted the court ecannot allow
the amendment of the indictment by inserting it, for the
very good reason that if there is an omission of a material
averment, of an averment without which there is no offence
known to the law charged against the defendant, then,
strietly speaking, there is no indietment; there is nothing
to amend.

In a eriminal charge there is no latitude of intention
to include anything more than is eharged; the charge
must be explicit enough to support itself. Per Lord
Mansfield, in R. v. Wheatly, 2 Burr. 1197,

The sourt cannob look to what the prosecutor intended
to charge the defendant with ; it can only look to what he
has charged him with. And this charge, fully and clearly
defined, of a crime or offence known to the law, the indict-
ment ag returned by the grand jury must contain. If the
indietment as found by the grand jury does not contain
such a charge, the defect is fatal; if the grand jury has
not charged the defendant with a crime it will not be
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allowed, at a later period of the case, to amend the indiet-
ment g0 as to make it charge one. (Subject now to amend-
ments at the trial under 8. 728, post.)

It must not be forgotten that when the clerk of the
court, on the grand jury returning the bill, asked them to
agree that the court should amend matters of form in the
indictment, the grand jury gave their assent, but on the
expresg condition that no matter of substance should be
altered. Who are the accusers on an indictment? The
grand jury, and to their accusation only has the prisoner
to answer. This accusation caunot be changed into
another one, at any time, without the consent of tke
accuser: 1 Chit. 298, 824. And if they have brought
against the prisoner an accusation of an offence not known
in law the court caunot turn it into an offence known in
law by adding to the indictment. '

This section, though the word * formal” is not in it as -

in the English Act, must be interpreted as obliging the
defendant to demur or move to quash before joining issue

for defects apparent on the face of the indictment, which -

the court has the power to amend. In cases where the
~gourt has not the power to amend the defeet or omission
the motion for arrest of judgment will avail to the defendant
as heretofore. And this clause itself supposes cases where
the court has not the power to amend, when it says that :
“No motion ia arrest for judgment shall be allowed for
any defect in the indictment which might have bsen taken
advantage of by demurrer, or amended under the authority
of this Aet,” giving it clearly to be understood that a
* motion for arrest of judgment shall be allowed for any
defect in the indictment which could not have been taken
advantage of by demurrer or amended under the authority
of this Act,” leaving the question reduced to: What are the
amendments allowed wnder the authority of this Act?
Which can be, it seems, very easily answered. Of course
_ this clause has no reference to the amendments allowed 0%

k]
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the trial, by 8. 728, post. Then the only other clauge in
the Act relating to amendments is this s. 629. And it does
not authorize amendments in maftters of substance or
material to the issue. For instance, herefofors if the word
“foloniously ” in an indictment for felony had been
omitted the eourt eould not sllow its insertion. This
would have been adding to the offence charged by the

:grand jury, and a change of its nature and gravity, See

note (a} by Greaves, 1 Russ, 935; R. v. Gray, L. & C, 865.

And in an indietment intended to be for burglary the
word ‘‘burglarionsly,” if omitted, could not have been
ingerted by amendment. It would have been oharging the
defendant with burglary, when the grand jury had not
charged him with that offence. And in England, in an
indictment intended to be for murder, if it is barely alleged

“that the mortal stroke was given feloniously, or that the

defendant murdered, ete., without adding of malice afore-
thought, or if it only charges that he killed or slew without
averring that he murdered the deceased, the defendant ean
ouly be convieted of- manslaughter: 1 Hast, P. C. 845; 1 .
Chit. 243; 8 Chit. 737, 751. And why? Because the
offence charged is manslaughter, not murder. And the
court has not the power by any amendment to try for
maurder 8 defendant whom the grand jury has charged with
manslaughter.

And even in the case of a misdemeanour, on an indict-
ment for obfaining money by false pretenses, if the words
“with intent to defraud” are omitted in the indietment
there is no offence charged, and the court cannot allow
their insertion by amendment: R. v, James, 12 Cox, 127,
per Lush, J. See now form under s. 611, ante. 8o if a

-gtatute makes it an offence to do an act “wilfully " or

* maliciously " the indictment is bad if it does not contain
theae words: R.v. Bent, 1 Den. 157: R. v. Ryan, 2 Moo,
15; R. v. Turner, 1 Moo. 289; it does not oharge the

-defendent with a crime. An amendment which alters the

Cama, Law—48
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nature and quality of the offence will not be made: R. v.
Wright, 2 F. & F. 820.

And whether the defendant takes advanfage of an
objection of this nature, or not, makes no difference. Nay,
even after verdict, even without s motion in arrest of
judgment, the court is obliged to arrest the judgment if
the indictment is insufficient: R. v. Wheatly, 2 Burr.
1127; 1 Chit. 808; R. v. Turner, 1 Moo. 289 ; R. v. Webh,
1 Den. 888; sce also SBill’s Case, Dears. 132.

These omissions ars not defects in the sense of this
word as used in this seetion; they make the indictment
no indictment at all, or, at least, the indictment charges
the defendant with no crime or offence.

On these principles #he Court of Queen’s Bench, in
Quebec, decided R, v. Carr, 26 L. C. J. 6l

In that case the indictment was under s. 10, of ¢. 20,
82 & 88 V., now 8. 282, ante, for an attempt to mairder.
A verdict of guilty was given, but the -court being of
opinion that the indictment was defective on its face, and
that words material to the constitution of the offence
charged wero omitted therein, granted a motion to arres
the judgment and quash the indictment, though the prose-
cutor invoked s 82 of the Act then in force, now s. 629,
ante, and contended that the prisoner was too late fo take
the objection.

Section 629 leaves the law of amendments what it is
at common law. It leaves to the judge the discretion of
allowing or refusing the amendment, and in matter of
substance no such amendment ean be allowed. An irregu-
larity may be amendable, but a nullity is incurable, and
it has been held that the court itself, ex proprio motu, will
refuse to try an indietment on which plainly no good judg-
ment can be rendered: R. v. Tremearne, R. & M. 147;
-R. v. Deaeon, R. & M. 27.

The ruling in the case of R. v. Mason, 22 U.C.CPE.
246, is not a contrary decigion. The concluding remarks
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of Gwynne, J., show that the court in that case did not
hold that no arrest of judgment or reversal on error
should, 4n any case, be granted for any defect whatever
in the indictment apparent on the face thersof What
can be gathered from these remarks, taken together with
those of Hagarty, C.J., is, that it was there held that
the objections taken would not have been good grounds
of demurrer, or that if they had been raised by demurrer
the court would heve had the power to amend the indict-
ment in such particulars, and that, therefore, the defend-
ant was too late to raise these objections after verdict.
And this ruling was perfectly right.

As remarked, anfe, if the defect is one which the courl
could amend. the objection must be taken in limine litis
a plea of not guilty may then be a waiver of the right-to.
take advantage of such a defect. But if the indictment is|
defective in a matter of substance a plea of nof guilty:
is no waiver. Nay, more, a plea of guilty is no waiver, and
does not prevent the defendant from taking exceptions in.
arrest of judgment to defects apparent on the record: ¥
Chit. 481; 2 Hawk. 466; R. v. Brown, 24 Q. B. D. 357.
The eourt, as said before, cannot allow an amendment
adding, for instancs, to the offence charged, or having the
effect to make the indictment charge an offence where none,
in law, was charged, or to change the nature of the-offence
charged by the grand jury, and the statute obliges t(;i
demur or move to quash before plea only for objections
baged on amendable defects.

It is true, as remarked by one of the learned judges in R,
v. Mason, that the last part of this elause of our statute, tak-
ing away, in express words, the motion in arrestof judg-
ment, i3 not in the Imperial statute; but it will be geen,
ante, that Mr, Greaves, who framed the English clauge, is
of opinion that even without these words it has the same
effect ; the words, and not afterwards, in the English Act,
cannot be interpreted otherwise : see 5. 788, post.
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- Another difference between the two Acts consists in the
words, before the defendamt has pleaded, in the Canadian
Act, instead of, before the jury shall be sworn, in the Eng-
lish ene. ‘This is not an important change, however. In
4]l cases & demurrer must be pleaded before the plea of
ot guilty,” though the same may not strictly be said of
‘the motion to quash: R. v. Heane, 9 Cox, 433, And the
judge may allow a plea of * not guilty ” to be withdrawn
in order to give the defendant his right to demur or move
to quash for any substantial defect. See cases under s.
657, post. '

Greaves’ Note, MSS., on the foregoing remarks ag con-
tained in first edition: “I altogether concur in the remarks
on the omission of ¢ formal’ before  defect’ in the 14 & 15
V.ec 100,8. 25. If construed according to the terms under
the new clause a man might be hanged for what was really
no erime, because he was too ignorant to perceive the
defect in the statement of the offence in due time.”

If the indictment does not charge any offence the court
cannot amend it so as to make it charge an offence: R. v.
Norton, 16 Cox, 59; see R. v. Flynn, 2 P. & B. (N.B.) 821,

Indictments may be signed by the clerk of the crown, or

by a counsel prosecuting for the orown for and in the
name of the Attorney-General of the province”: R.v. Grant,
g 1. ¢. L.J. 276; R.v. Downey, 18 L. C. 1. 193; R. v.
Ouellette, 7 R.L.222; B.v. Regnier, Ramsay's App. Cas.188.

A defective indictment may be quashed on motion as
well as on demurrer: R.v. Bathgate, 18 L. C. J. 299 : see
B. v. Byland, L. B. 1 C, C. R. 99; R. v. Belyea, James
(N.S.) 220.

Everything that is necessary to songtitute the offence
piust be alleged in the indietment: R. v. Bourdon, 2 R. L.
718. Se¢ Bishop, 1 Cr. Pros. 98, 124. '

On an indictment for defrauding a bank the indiet-
ment was amended by adding the words “a body cor-
porate”: R. v. Paguet, 2 L. N. 140.
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Defendant was indicted as mistress of a certain girl
called Marie. At the trial the indictment was amended
by striking out that she wag such mistress, and inserting
the girl's right name: R. v. Bissonette, 28 L. C. J. 249.
See alse R. v. Leonard, 8 L. N. 1388,

An indictment for perjury, based on an oath alleged to
have been made before the “judge of the general sessions
of the peace in and for the said district”. instead of *‘before
the judge of the sessions of the peace in and for the eity of
Montreal,” may be amended after plea : R. v. Pellatier, 15
L. C. J. 146.

It is not a migjoinder of counts to add allegations of a
previous convietion for misdemennour as counts to a count
for larceny; and the question, at all events, can only be
raigsed by demurrer or motion to quash the indictment,
under 82 & 88 V. c. 29, 5. 82, 5. 629, ante. And where there
has been a demurrer to such allegations as insufficient in
law, and judgment in favour of the prisoner, but he is con-
victed on the felony eount, a court of error will not re-open
the matter on the suggestion that there is a misjoinder of
counts : where a prisoner arraigned on such an indietment
pleads ““not guilty” and is tried at a subsequent assize
when the count for larceny only is read to the jury : Held
no error, a§ the prisoner was given in charge on the lar-
ceny count only: R. v. Mason, 22 U, C. C. P. 246.

Defendant was convieted on an indietment charging him
with feloniously receiving goods of three different persons
(paming them) knowing the same to have been feloniously
stolen : held, that the defendant, having pleaded to .the
indictment, could not, in arrest of judgment, object that it
was bad a8 charging him with receiving goods not alleged
to have been feloniously stolen, as the defect was aided by
the verdict under the Act of 1869, c. 29, 8. 82, and the fact
of three different offences being charged in the indietment,
if ohjectionable at all, could not ba taken advantage of after
verdict. An order for an extra jury panel under R, §.(N.8.)
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8d Ser., ¢. 92, s. 87, is valid although not signed by a
majority of the judges: R. v. Quinn, 1 R, & G, (N. 8)
139.

An indictment charged that the prisoner did steal, take
and carry away, ete., without charging that it was done
feloniously. Before pleading the prisoner’s counsel moved
to quash the indictment. After argument the presiding
judge allowed the indictment to be amended, under 32 & 88
V. ¢ 20, 8. 82, s. 629, ante, by adding the word ‘‘{felon-
iously.” The prisoner was found guilty upon the amended
indietment.

Held, on a ecage reserved, that the indictment without
the word feloniously was bad and that it was not amend-
able under the said section: R. v. Morrison, 2 P. & B.
(N. B.) 682; se¢ R. v, Flynn, 2 P. & B. (N. B.) 821,

TIHE TO PLEAD.

630. No person prosecuted shall be entitled as of right to traverse or
postpona the trial of any indictment preferred sgainst him in any court, or to
impazl, or tc have time allowed him to plead or demur to any such indictment :
Provided always, that if the court before which any person is 8o indicted, upon
the application of such person or otherwise, i of opinion that he ought to be
allowed & further time to plead or demur or to prepare for his defence, or
otherwise, such court may grant such further time and may adjourn the trial
«f such person to a future time of the sittings of the court or to the next or
any subsequent sesston or sittings of the court, and upon such terms, as to bail
or otherwise, a8 to the court seem meet, and may, in the case of adjournment
to ancther seseion or sitting, respite the recogmizances of the prosscutor and
wittesses aceordingly, in which case the proseoutor and witnesses shall be
hound to attend o prosscute and give evidence at such subsequent session or
sittings without entering into any fresh recognizances for that purpose.
R. 8. C.c. 174, & 141, :

See a8, T57, 758, 759, post, on special enactments for
Ontario.

Formerly, it was always the practice in felonies to try
the defendant at the same assizes: 1 Chit. C. L. 483; bufit
was not customary nor agreeable to the general course of
proceedings, unless by consent of the parties, or where the

_defendant was in gaol, to try persons indicted for mis-
demeanours during the same term in which they had
pleaded not guilty or traversed the indictment: 4 Blacks.
851,
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Traverse took its name from the French de travers,
which is no other than de transverso in Latin, signifying
on the other side; becanse as the indistment on the one sids
chargeth the party, so he, on the other side, cometh in to
discharge himself,

The word traverse is only applied to an issue taken upon
an indictment for a misdemeanour; and it should rather
seom applicable to the fact of putting off the trial till a
following sessions or assizes, then to the joining of the
issue; snd therefore, perhaps, the derivation is from the
meaning of the word ¢ransverto, which, in barbarous Liatin,
is to go over, i.e, to go from one sessions, ete., to another,
and thus it is that the officer of the court asks the party
whether he be ready to try then, or will traverse over to the
next sesgions, ete., but the issue is joined immediately by
pleading not guilty: 5 Burn, 1019,

To traverse properly signifies the general issue or plea
of not guilty : 4 SBtephens’ Comm. 419.

To imparl is to have license to settle a litigation
asmieably, to obtain delay for adjustment: Wharton's Law
Lexicon, verbo * imparl.”’ :

The above s 630 iz taken from the 60 Geo. IIL & 1
Geo.IV.c. 4,88 1 & 2, and the 14 & 15 V. ¢, 100, a. 27.

On the 14 & 15 V. ¢. 100, s. 27, Greaves says:—

““ This section is intended wholly to do away with
traverses, which were found to occasion much injustice. A
malicious prosscutor eould formerly get a bill for any frivol-
oua agsault found by the grand jury,and cause the defendant
10 be apprehended during the gitting of the court; and
then he was obliged to traverse $ill the next session or
‘assizes, ag he conld not eompel the prosecutor to try the
case at the aessions or assizes at which the bill was found.
This led to the expense of the traverse-book and sundry
fees, which operated as a great hardship on the defendant,
not unfrequently an innocent person. Again, the defendant,
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in many instances, has been able to turn his right to
traverse into a means of improperly putting the prosecutor
to expense and inconvenience. The intention of the section
is to abolish traverses altogether, and o put misdemeanouss.
pracigely on the same fooling in this respect as felonies.
In felonies, the prisoner has no right to pestpone his trial,
but the court, on proper grounds, will always postpone the
trial. Under this section, therefore, no defendant in a case
of misdemeanour can insist on postponing his trial; but the
court in any ease, upon proper grounds being adduced, not
only may, but ought to, order the trial to be postponed. If,
therefore, a witness be absent, or ill, or there has not been
reasonably sufficient time for the defendant to prepare for
big defence, or there exist any other ground for lelieving
that the ends of justice will he better answered by the trial
taking place at a future period, the conrt would exereise a
very sound diseretion in postponing the trial accordingly.”

There are several cases in which, upon & proper appli-- 1
cation, the court will put off the irial, And it hus been
laid down that no crime ig so great, and no proceedings so
ingtantaneous, bu that the frial may be put off if suffi-
cient reasons are adduced o support the application ; but.
to grant a postponement of a trial on the ground of the
absenoce of witnesses, three counditions are necessary; ILst,
the court must be satisfied that the absent witnesses are
material witnesses in the case; 2nd, it must be shown
that the party applying has been guilty of no laches or
neglect in omitting to endeavour to proeure the attendance
of these wi'tnesses; and, 8vd, the court munst be satisfied
that there is a reasonable expectation that the aftendance
of the witnesses can be proeured at the future time to
which it is prayed to putf off the trigl: R.v. D’'Eon, 8 Burr..
1514, -

But if an affidavit is given that, on cross-examination,
one of the absent witnesses for the prosecution who has
been bound over to appear can give material evidence for
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the prisoner, this is sufficient ground for postponing the
trial, withont showing that the defence has mads any
endeavour to procure this witness’s attendance as the pri-
soner wes justified in believing that, being bound over, the
witness would be present: R.v. Macarthy, Car. & M. 625.

In R.v. Savags, 1 C. & K. 75, the court required an
affidavit stating what points the absent witness was expected
to prove, so a3 to form an opinion as $o the wilness baing
material or not.

The party making anapplication to postpone a trial, on
the ground of the absence of & withess, is not bound in his
affidavit to disclose all that the absent witness ean testify
to, but he must show that the absent witness is likely to
prove some fact which may be allowed to go to the jury;
he must also show the probability of having the witness at
8 later term: R. v. Dougall, 18 L. C. J. 85.

The conrt will postpone until the next assizes the trial
of u prisoner charged with murder, on an afidavit by his
mother that she would be enabled to prove by several wit-
nesses that be was of unsound mind, and that she and her
family were in extreme poverty, and had been unable to
procure the means to produce such witnesses, and that she
had reason to believe that if time were given to her the
requisite funds would be provided: R. v, Langhurst, 10
Cox, 358,

But the affidavit of the prisoner’s attorney, setting forth
the information he had received from the mother, is
insufficient : Idem.

Upon an indictment for & murder recently committed
the court will postpone the trial, upon the affidavit of the

_ prisoner’s attorney that he bad not had sufficient time to

prepare for the defence, the affidavit suggesting the possi-
bility of & good ground of defence: R. v. Taylor, 11 Cox,
840.
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1f the application is made by the defendant, he shall be
remanded and detained in custody until the next assizes
or gessions; but where the application is made by the
prosecutor, it is in the discretion of the court either, on
consideration of the eircumstances.of each pa.r'ticula.r case,
to detain the defendant in custody, or admit him to bail,
or to discharge him on his own recognizance : R. v. Beard-
more, 7 C. & P.497; R. v Parish,7 C. & P.782; R. v
Qsborn, 7 C. & P. 799; R. v. Bridgman, Car. & M. 271
But, as a-general rule, after a bill has been found, if the
offence be of a serious nature, the court will not admit the
prisoner to bail: R.v.Chapman, 8 C. & P.558; R. v
Guttridge, 9 C. & P. 228; R.v. Owen, 9 C. & P. 83; R v,
Bowen, 9 C. & P. 509; 5§ Burn, 1082. :

The production of fresh evidence on behalf of the prose-

cution (not known or fortheoming at the preliminary

investigation, and not communicated to the defence a
reasonable time before the trial) may be a ground for
postponing the trial, on the request of the defence, if it
appears necessary to justice : R. v. Flannagan, 15 Cox,
408. ’

On the finding of an indictment for perjury applieation
was made for defendant to appear by counsel and plead:
Held, that he should submit to the jurisdiction of the
court, and appear himself, before he can be allowed to take
any proceedings therein :- R. v. Maxwell, 10 L. C. R. 45.

Avregroms Acoqurr, ET0. (Amended).

631, The following special pleas and no cthers may be pleaded according
to the provisions hereinafter contained, that is tosay, a plefiof autrefois woguit,

a plea of¥autrefols convict plea of pardon, anddnch pleas in cases of defama-.

tory libel as are hereinafter mentioned.
_ 2. All other grounds of defence may ba relied on under the plea of not
guilty,

8. The pleas,of autrefois woguil, autrefois conviet, and pardon may be
pleaded together, and if pleaded shall be disposed of before the accused is
ealled on to plead further ; and if every such plea is disposed of against the
sccused he shall be allowed to plead not guilty.

4, In any plen of autrefois neguit or autrefois conviet it shall be sufflelent
for the accused to state that he has been lawfully sequitted or convicted, as

calae
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the case may be, of the offence charged in the count or counts to which such
plenis pleaded, indicating the tirne and place of such acquittal, or eonviction.
R. 8. C ¢ 174, s 146,

8. On the trial of an izsue on a plea of qutrefois moguit or autrefois convict
to any count or counts, if it appear that the matter on which the accused was
given in charge on the former trial is the same in whols or in part as that on
which it is proposed to give bim in charge, and that he might on the former
trinl, if @bl proper amendments had been mads which might then have been smade,
have been convieted of all the offences of which he may be convieted on the
count or counts to which such plea is pleadsd, the court shall give judgment
that he be discharged from such count or counts.

6. Tf it appear that the scoused might on the former trial have been con-
vioted of any offence of which he might be convicted on the count or counts to
which such plea iz pleaded, but that he may be convieted on any such count or -
counts of some offence or offences of which he eonld not have been convieted
on the former trial, the court shall direet that he shall not be convicted on any
such count or counts ot any coffence of which he might have been convicted on
the former trial, but that he shsall plead over as to the other offence or offences
charged, : )

682. On the trial of an issue on a plea of awutrefois acyuit or conviet the '
depositions transmitted to the court on the former trial, fogether with the fudpe’s
and oficial stenographer's notes if availuble, and the depositions transmitted to
the court on the subsequent charge, shall be admissible in evidence to prove or
disprove the identity of the charges. See ss. 604 & 726, post.

633. When an indictment charges substanticlly the same offence as thas
charged in the indictment on which the accused was given in charge on a
former trial, but adds & statement of intention or cireumstances of aggravation
tending if proved to increase the punishment, the previous acquittal or convie-
tion shall be & bar to such subseguent indictment.

2. A previous conviction or acquittal on an indistment for murder shall ba
& bar to a second indietment for the same homicide charging it a5 manslaughter;
and & previous conviction or acquittal on an indietment for manslaughter shall
e & bar to a second indictment for the same homicide charging it as murder.

The words in italics in the fifth line of s-8. 5 of 5. 631 and
in the second line of s. 632 are new. Section 633 seems
open to & construction that would make it an extension
of the law. Sections 799, 821, 866 & 969, post, contain
enactments on acquittals or convietione in specizl cases as
a bar to a}l farther proceedings for the same cause.

Sub-section 4 of s 681 is taken from the 14 & 15 V.
c. 100, 5. 28, of the Imperial Statutes. '

It is a sacred maxim of law that ““mnemo bis vexars
debet pro eadem cause,” no man ought to be twice tried, or
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brought into jeopardy of his life or liberty more than once,
for the same offence.

“ This enactment very properly,” says Greaves, Lord

Campbell’'s Acts, 81, “abbreviates the form of pleas of
autrefois acquit and autrefois conviet, and renders it unne-
cessary to set forth the previous indictment, and to make
‘the many averments of identity, and so forth, which were
requisite before the passing of this statute.”

These pleas are of the clrss called special pleas in bar;
guch pleas may be pleaded ore tenus.

The following is the form of a plea-of autrefois acquit,
when drawn up in answer to the whole of the indietment:

“ And the said J. 8., in his own proper person cometh
into eourt here, and having heard the said indiciment
read, saith, that our said Lady the Queen ought not further
to prosecute the 8aid indictment against the said J. 8., be-
cause he saith that heretofore, to wit, at (describe the court
correctly) he, the said J. 8., was lawifully acquitted of the
said offence charged in the said indictment and this he, the
said J. 8., is ready to verify., Wherefore he prays judg-
ment, and that by the ecurt here he may be dismissed and
‘discharged from the said premisesin the present indictment
specified’: Archbold, 182.

If there is more than one count in the indietment it is
better to plead to each : R. v. Westley, 11 Cox, 189. Bys. 3,
ante, the word indictment includes pleas, so that ail the rules
a8 to amending indictments apply to pleas. The defendant
might before the Code plead over to the indictment, in
felonies, at the same time as.pleading such special pleas,
but now, under s-s. 8 of 8, 631, that cannot be done.

The jury must first determine the plea of formar acquit-
tal or convietion. The prisoner has the right of challenge
“in the usual way : 2 Hale, P. C. 267d; R. v. Scotf, 1 Leach,
401. - See remarks, post, under s. 667, as to challenges. If
the verdiet iz in favour of the prisoner, and finds the plea

.
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proved, the prisoner is discharged, and the trisl is at an

end. If, on the contrary, the jury find the plea * not-

proved "’ and the prisoner then pleads not guilty, they are
charged again, if both the prosesutor and the accuzed do
not ask for another jury, this time to inguire of the gecond
issue, i. ¢., on the plea of not guilty, and the trial proceeds
a8 if no plea in bar had been pleaded: 1 Chit. 461; 2 Hale,
256 ; K. v. Knight, L. & C. 878. They then need not be
sworn de novo to try this second issue: R. v. Key, 2 Den.
847. But if both the accused and the prosecutor do not
consent {0 have the same jury a new jury has o be chosen
. to try the issue of not guilty; another and quite separate
trial then takes place: a-8. 6, 5. 667 ; R. v, Roche, 1 Leach,
134. Formerly, when such pleas contained the fivst indict-
ment, with the judgment, etc., detailed at ful} length, the
prosecutor could demur to it, and then the ecurt pronounced

on that demurrer without the intervention of a jury; but

now, with the general form allowed by the statute, the
prosecutor meets the plea with a general replieation,
entered ouly when the record is made up, after trial, though

- -not necessarily actually pleaded, and the issue must be

determined by a jury: se¢ R. v. Connell, 6 Cox, 178 ; Arch-
bold, 188 ; note by Greaves, 2 Russ. 161 ; R. v. Tancoek, 13
Cox, 217.

This z-'e'plication and the similiter, (as to which szee s.
784, post,) when so entered upon the record, may be as
follows

“And hereupon A. B., who prosecutes for onr said Lady
the Queen in this behalf, says that by reason of anything
in the said plea of the said J. 8. above pleaded in bar to the
present indictment, our said Lady the Queen ought not to
be precluded from prosecuting the said indietment against
the seid J. 8., because he says that the said J. 8. was not
lawfully acquitted of the said offence charged in the said
indictment, in manner and form as the said J. 8. hath
above in his said plea alleged ; and this he, the said A. B.,
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prays may be inquired of by the country. And the said
- J. 8. doth the like.” .

For a form of plea of autrefois aoquit or autrefois con-
wiet to one count only of the indictment see Lord Camp-
bell's Acts, by Greaves, 88; R.v. Connell, 6 Cox, 178; R. v.
Bird, 5 Cox, 11.

When any one is indicted for an offence and acquitte.d.

"he cannot afterwards be indicted for the same offence,
provided the first indictment were such that ke could have
been lawfully conwicted on it; and if he be thus indicted
a second time he may plead autrefois acquit, and it will
be a good bar to the indictment. And an acquittal in a
foreign country by a competent tribunal is & bar to an
indietment for the same offence in this country: Hutche-
son’s Case, note to R. v. Roche, 1 Leach, 184,

The true test by which the question, whether such a
plea is a sufficient bar in any particular case, may be tried
is whether the evidence necessary to support the second
indictment would have been sufficient to procure a legal
conviction upon the first: R.v. Bulmer, 5 L. N. 92; R.v.
Sheen, 2 C. & P. 684: R. v. Bird, 2 Den, 94; R. v. Drury,
8 (. & X 198; R. v. Miles, 17 Cox, 9; Ryley v. Brown, 17
Cox, 79; though in R. v. Gilmore, 15 Cox, 85, some doubt
hag been thrown on the accuracy of that proposition.

Thus, an acquittal upon an indietment for burglary
and larceny may be pleaded to an indictment for a larceny
of the same goods, becanse upon the former indictment the
defendant might have been convicted of the larceny. But
if the first indictment were for a burglary, with intent to
commit & larceny, and did not charge an actual larceny,
an acquittel on it would not be & bar to a subsequent indiet-
ment for the larceny: 2 Hale, 245; R. v. Vandercomb, 2
Leach 716; because the defendant could not have been
convisted of the larceny on the first indictment. An
nequittal upon an indictment for murder may be pleaded
in bar of another indictment for manslaughter, because the

"
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defendant could be convieted of the manslaughter on the
first indictment. So, an acquittal upon an indictment for
manslaughter is, it seems, a bar to an indietment for
murder, for they differ only in degree: 2 Hale, 246 ; 1 Chit.
556. 8-a. 2 of 8. 683 iy now conclusive on the point.

Now, also, no one can, after being acquitted on an
indictment for any offence, be indicted for an attempt to
commit if, for he might have been convicted of the attempt
on the previous indietment : s. 711, post. An acquittal for the

murder of & child is a bar fo an indictment for concealing

the birth of the same child, because by s. 714, post, the

defendant upon the first indictment might have been found

guilty of concealing the birth: R. v. Ryland, note by
Greaves, 2 Russ, 55.

8o & person acquitted of an offence including an assault,
and for which asssult the defendant might have been con-

‘vieted under s. 718, post, cannot be subsequently indicted

for this assault: R. v. Smith, 34 U. C, Q. B. 552,

So, also, a person indicted and acquitted on an indict-
ment for a robbery, cannot afterwards be indicted for an
assaulf with intent to commit it. But now a person
indicted for larceny and acquitted may afterwards be
indicted on the same facts for obtaining by false pretenses,
and & person indicted for obfaining by false pretenses and
acquitted may afterwards be prosecuted for larceny on the
same facts, as 88, 196-198 of ¢. 174 R. 8. C. have not heen
re-enacted : R. v. Henderson, 2 Moo. 192 and Greaves note
to i, 2 Russ. 55; Stephens Hist. Cr. L. 162; 2 Taylor,
Ev. Pars. 15, 16; R. v. Adams 1 Den, 88, If a man be
indicted in any manuer for receiving stolen goods, he can-
not afterwards be prosecuted again on the same facts.
This rule is equally applicable though the first indictment
be against the defendant jointly with others, and the second
against him alone, and upon the first indictment the pri-
soner has been acquitted, and the others found guilty,
because he might have been convicted on the first: R. v
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Dann, 1 Moo. 424. See R. v. O'Brien, 15 Cox, 29, Warb.

Lead. Cas. 229, and R. v. Miles, Id. 230. R. v. Gilmore,

15 Cox, 85, cannot be followed in Canada, because under
4. T18, post, the defendant, in such & case, may be convicted
upon & first charge of the offence subsequently charged in
that case, '

But the prisoner must have beer put in jeopardy on the
first indietment. If by reason of some defeet in the record,
either in the indictment, the place of trial, the process, or
the like, the defendant was not lawfully liable to suffer

judgment for the offence charged against him in the first

indictment, as it stood at the time of the verdict, he bas
not been in jeopardy, in the sense which entitles him to
plead the former acquittel or convietion in bar of a subse-
quent indictment; R. v. Drury, 8 C. & K. 198; R. v. Green,
Dears. & B. 118.

“In general,” says Starkie, Cr. PL 820, * where the
original indietment is insufficient no -acquittal founded
upon that insufficiency can be available, because the defend-
ant’s life was never really placed in jeopardy, and there-
fore the reason for allowing the plea entirely fails.”

And 1 Chit. Qr. L. 454, saya: “ And hence we may
.observe that the great general rule upon this part of the
subjeet is, that the previous indietment rmust have been
one upon which the defendant could legally have been
convicted, upon whieh his life or liberty was not merely in
imaginary but in actual danger, and consequently in which
there wae no material error . . . Upon the same prineiple,
where the defendant was acquitted merely on some error of
indictment, or variance in the recitels, he may be indicted
again upon the same charge, for the first proceedings were
merely nugatory. Thus, if an indictment for larceny lay
the property in the goods in the wrong person the party

“may be acquiited, and afterwards tried on another, stating

it tg be the property of the legal owner.”
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~ And even now, that an amendment is allowed in such
:a eage, and that the court, on the Arst indietment, might
‘have substituted the name of the legal owner for the wrong

-one first alleged, if the indietment was not, in fact, so .
amended, the plea of autrefois acquit cannot be sustained 5

the indictment must be considered. as it .was, not as it
might have been made ; the court was not bound to amend,

and the indietment to be considered isthe indictment upon.

which the jury in the first cage gave their verdict: R. v.
‘Green, Dears. & B. 118 ; though it may be contended that
the wording of s-s. 5 of 5. 681 may now make g change in

. ihis regpecet.

An abortive trial without verdict cannot be pleaded as
an acquittal ; the sequittal, in order to be g bar, must be
by verdiet on a trial. Thus if after the jury are sworn,
and the prisoner given in charge %o them, the judge, in
order o prevent a failure of justice by & refusal of a witness
to give his evidence, or by reason of the non-agresment of
the jury to a verdict, or by reason of the death or such
illness of & juryman as to necessitate the. discharge of the

Jury before verdiet, does so discharge them without coming

to & verdiet, in all these and analogous cases the prisoner
must be tried again: R.v. Winsor, 10 Coz, 276, 7B. & 8.
490 ; R. v. Charlesworth, 1 B. & 8. 460; 1 Burn, 848; 2
Russ, 62, note by Greaves ; R. v. Ward, 10 Cox, 578.

A previous summary convietion for an assault is not g
bar to an indictment for manslaughter of the party

-assaulied, dead since, founded upon the same facts: R. v.

Morris, 10 Cozx, 480; R. v. Friel, 17 Cozx, 825.

A person was acquitied of an assault with intent to
‘murder, but was convieted of an assault with intent to do
grievous bodily harm, and the prosecutor, having subse-
-quently died, he was indieted for murder, and it was held
right: R. v. Balvi, 10 Cox, 481, note. See The Queen v,
Rozan, 2 Mauritius Decisions 85.

CriM. Law—4gi}
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And these two cases cannot be questioned. There can
never be the crime of murder till the party assanlted dies ;
the crime has no existence, in fact or law, till the death of
the party assaulted. Therefore, it cannot be said that one
is tried for the same crime when he is tried for assault
during the life, and tried for murder after the death, of the
injured party. That new element of the injured person’s
 death is not merely » supervening aggravation but it
crestes a new crime; per Lord Ardmillan, in Btewart's
Case, (Scotland), 5 Irvine, 810. 8. 6383, ante, will probably
be held not to apply where the aggravation results from
facts subsequent to the first indictment,

A mau steals twenty pigs af the same time, can he be
charged with twenty larcenies of one pig, in twenty differ-
ent indictments ? After verdict on the first indictment
can he maintain.n plea of autrefois acquit or autrefois con-
sict in answer.to the subsequent indictments ?

1t may be said that, in principle, & man who steals
twenty pigs, at the same time, commits bui one larceny,
but one criminal aet. Suppose a man. steals a bag con-
taining three bushels of potatoes, could he be charged with
three larcenies of one bushel each, in three different indict-
ments, or with two larcenies in two indictments, one of the
bag, and one of the potatoes? Or if a man steals ten
pounds in ten one pound notes, can he be charged in ten
different indietments with ten different Jarcenies of one
pound ?

Then A., at one shot, murders B. and G, though the
chot was directed at B. only; has he committed one
murder or two murders ? If he ia tried for the murder of
B. and acquitted, can he plead autrefois acquit to an indict-
ment charging him with the murder of C.? Of course
not. He is guilty of two murders.

Tn all these cases there has been only one criminal act,

only one actual execution of a crimntmal design, only one
guilty impulse of the mind ; yet, it appears to be settled that

. e
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where several chatiels are stolen at the same time, an
acquittal on an indictment for stesling one of them is no
bar to an indietment for stealing another of them, although
it appear that both were taken by the same act: 8th Rep.
Cr. L. Comm,, 5th July, 1845, .

*“ And thus it hath happened,” says Hale, vol. 2, p. 245,
*“that » man acquitted for stealing the horse hath yet besan
arraigned and convieted for stealing the saddle, though both

were done at the same time.” And in R. v, Brettel, Car. &

M. 609, 2 Russ. 60, it was held that where the prisoner had
been convieted of stealing one pig, he might be tried for
stealing another pig at the same time and rlace; but as
the prisoner was undergoing his sentence upon the convie-
tion already given against him, the J udge (Cresswell, J.)
thought that the second indictment shounld be abandoned,
and this was done,

Erle, J.,, in R. v. Bond, 1 Den. 6517, asemed to be of
opinion that one act of taking could not be two digtinet
crimes, He said: “ I do not think it necessary in & plea
of autrefois conviet, to allege the identity of the specific
chattel charged to be taken (under the old form of such:
pleas). Suppose the first charge to be taking a coat; the-

second, to be taking a pocket-book ; autrefois convict

pleaded : parol evidence showing that the pocket-book was .
in the pocket of the cost. I think that I would support the.

plea because it would show a previous convietion for the.

same act of taking,”

. Buta note by Greaves, 2 Rugs. 60, thinks this dictum
erroneous, and the reporter, in Denison, in a foot note to
the case says: ‘‘Quare, whether a plea of autrefois acquit
or convict would be supported by mere proof of the same
act of taking? Buppose a purse stolen confaining ten
sovereigns, five belonging to A, fiveto B. Two indictments

Dreferred one charging prisoner with a theft from A., the

other with a theft from B; 5. & conviction of the theft from
A. If the same act of teking were the gist of the crime, he

i
g
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could plead autrefois. convict to the indietment of stealing
from B. 1t seems that, to support a plea of autrefois con-
vict or acquit, there must be proof of ‘a taking of the same
thing from the same party at the same time.'”

If, according to this note, in the case where ten sover-
eigns are stolen at one and the same time, in the same
purse, five belonging to A., five to. B,, two erimes have
been committed by one aet, it follows that in the case of the
stealing of & bag containing potatoes, if the bag belongs to
A., and the potatoes to B., two laroenies may be charged, one
of the bag and one of the potatoes. See R. v. Champneys,
9 M. & Rob. 26.

The proof, on a plea of this nature, lies on the defend-
ant, and he is to begin: Archbold, 188; 9 Rusas, 62, note
by Greaves. :

In order to prove a formal acquittal or econviction, if it
took place at a previous session or in a different court, the
prisoner must produce the record regularly drawn up: R.
v. Bowmaan, 6 C. &P. 101, 837. Butif it took place at the
same aggizes, the original indictment, with the notes of the
olerk of the court upon it, are sufficient evidence: R. v.
Lea, 2 Moo. 9 (called R. v. Parry, in7C. & P.836).

But see ss. 694, 726, 865 & 866 post. If any issue of
fact as to identity of charges, or of persons, ote., is raised
it must be tried by & jury as in R. v. Les, 9 Moo. 9. See
8. 690, post.

Convietion for unlawfully taking girl of gixteen out of
possession of her father not a bar under autrefois convict
io indictment for seduction of same girl: R. v. Bmith
19 O.R. 714.

Greaves' MSS. note.—‘ The next question is, suppos-
ing the judges of C. C. R. were %o hold that evidence had
been improperly received or rejected, and simply deber-
mined to arrest or reverse the judgment, could the prisoner
be indicted de movo, and tried and eonvicted for the same

ot
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offence ? And it is perfectly clear that he could. Nothing,
except a verdiet of guilty or not guilty on a valid indiet-
ment, and a lawful and still existing Judgment on such ver-:
dict can afford a bar to another prosecution for the very
same offence. Se¢ my note, 2 Russ. 69 et seq. R. v. Winsor,
6 B. & 8. 143-7-190; 2 Hale, 246; Vaux's Case, 4 Rep.
44.” ! . .

“1 have said on a valid indictment. Now an indict-
ment may be either actually valid or valid as against the
crown in some cases; for a very material distinetion exists
Letween an acquittal and conviction upon a bad indiet-
ment. If autrefois acquit be pleaded and the former indict-
ment is bad upon the face of it, the plea fails, because the
judgment may and is to be supposed to have been upon-that
defect, ag it is simply quod eat sine die (8 Inst. 214, 2 Hale,
248, 394). But if a prisoner be convicted and sentenced on
an insufficient indictment a plea of autrefois convict will be
good unless the judgment has been reversed : 2 Hale, 247 ;
for the judgment could only be given on the verdict, 8o if
a special verdict be fonund, and the eourt erroneously
adjudges it to be no felony, autrefois acquit is a good plea.
as long as that judgment is unreversed on error: 2 Hale,
246. And in the case of an acquittal, if the judgment has
been quod eat inde quietus, as the aneient form is in case of
acquittal upon not. guilty pleaded, that could never refer
to the defect of the indictment, bu} to the very matter of
the verdict, and the prisoner could not be indicted again
until the judgment had been reversed on error:2 Hale,
894."” y

“Whenever a plea of auirefois acquit or convict in the
short form allowed by the 14 & 15 V. ¢, 100, s. 28, is pleaded,
if the former indictment, or other part of the record be bad
on the face of it, the question arises whether the replication
should not set out the record and conclude with a demur-
rer. If the objection was the only answer to the plea, it
would seem fo be the better course. A jury might in such
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o cage err, a8 they certainly did in R. v. Lea, 2 Moo. 9,
where, against the direction of the judge, and without any.
reagonable evidence, they found for the prisoners, and it was
held that the verdict could not be set agide. A judge might
also decide erroneously against the erown; and, if a ver-
diet passed for the prisoner, there would be great doubt
whether any remedy existed. A ease could not be reserved
under the Act, for there would not be any conviction, and
error would not be available, for the former record could
not appear on the subsequent record, and there is grave
doubt as to a special verdiet in such & case. Batif judg-
ment were given against the erown on such a replicationas I
have suggested, error might remedy the mischief,”

634 . PLEA OF JUSTIFICATION IN CASE OF LIBEL.
See ante, under s. 802, p. 805.




