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PART XLVIL

CORPORATIONS,

B88%. Every corporation egainst which a bill of indictment is found at
any court having eriminal jurisdiction shall appear by attorney in the court in
which such indictment is found and plead or demur thersto, R. 8. C. e, 174,
#, 165,

See B. v. Birmingham, Warh. Lead, Cas. 88.

@36. No writ of certioreri shall be necesasry to remove any such indict-
ment into any superior court with the view of compelling the defendant to
plead thereto ; nor shall it be necessary to issue eny writ of distringas, or other
process, to compel the defendant to appear and plead to such indictment.
R. B. C. c. 174, & 136.

637, The prosecutor, when any such indietment is found against a
corporation, or the clerk of the court when such indictment is founded on &
presentment of the grand jury, may cause a notice thereof to be served on the
mayor or chief officer of such corporation, or upon the elerk or secretary thereof,
atsting the nature and purport of such indietment, and that, unless auch
corporation appears and pleads thereto in two days after the service of such
notice, & plea of not guilty will be entered thereto for the defendant by the
eourt, and that the trial thereof will be proceeded with in like manner as if the
said corporation had appeated and pleaded thereto, K. 8. O, ¢ 174, 8. 157,

838, If such corporation doss not appesr in the court in which the
indictment has been found, and plead or demur thereto within the time speci-
fied in the said notice, the judge presiding at such eourt may, on proof to him
by affidavit of the due esrvice of such notice, order the clerk or proper officer
of the court to enter & plea of **not guilty " on behalf of such corporation, and
such plea shall have the same force and effect me if such corporation had
appeared by its attorney and pleaded such plea. R. 8. C. e. 174, s. 158,

638, The court may—whether such eorporation appears and pleads to
the indietment, or whether & plea of **not guilty * i¥ entered by order of the
court—proceed with the trial of the indietment in the absence of the defendant
in the sarne manner as if the corporation had appeared at the trial and defended
the same ; and in ease of conviction, may award such judgment and take such
other and subsequent proceedings to enforce the same as ars applicable to con-
victions against corporations. R. 8. O o, 174, 8. 139.
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PART XLVHI.

PREFERRING INDICTMENT.
JCRIBDIOTION. (New).

10, Every court of criminsl jurisdiction in Canada is, subject to the
provisions of Part XLIL (s, 538), competent to try all offences whercver com-
mitted, if the accused i3 found or apprehended or is'in oustody within the juris-
diction of such court, or if he has been committed for trial to such court or
orderad to be tried before such court, or before any cther court the jurisdiction
of which has by lawful quthordy been transferred to such fret mendioned court
wnder any Act for the time being in force : Provided that nothing in this Act.
authorizes any cowrt in one province of Canada to try any person for any
offence committed entirely in another province, except in the follewing
case ;

2, Every proprietor, publisher; editor, or other pereon charged with the
pablication in & newspaper of any defamstory libel shall be dealt with, fndicted,
tried and punished in the province in which he resides, or in which such news-
paper is printed. 51V, c. 44, 5. 2.

This section extends to all cases, the provigion hereto-

fore to be found in various statutes that the accused may

be tried in any district where he is apprehended or in
custody: see R. v. Liynch, 20 L. C.J. 187 ; R.v. Smith,1 F.

& F. 86; R. v. James, 7 C. & P. 558; R. v. Smythies, 1 -

Den. 498, and note (¢) to 1 Russ. 274. S-s. 2 is given as
an exception to the proviso in s-s. 1. But it is clearly not
an exception to the enactment of that proviso that any
offence committed entirely in one Province shall not be
triable in another Provinee. '

See ante, under a. 542, the Imperial statutory provisions

a8 to the trial in the coloniss of offences committed abroad-

or within the jurisdiction of the Admiralty. -

The words * wherever committed” in & 640 must receive.-

a limited eonstruction, and be read as if the words *ih
Canada" were added thereto: Macleod v. The Attorney-
General, 17 Cox, 841, (1891), A.C. 455. Parliament cannot
have intended to legislate on offences committed abroad by
any one, even by foreigners, as this enactment taken
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literally would infer. The English draft code was more
happily worded. It said “every court competent to try
offences triable in England or Ireland shall be competent
to try all such offences wherever committed if the accused
is found, ete. What this 5. 640 means is, what was meant
by the English draft, namely, that all courts stherwise com-
petent to try an offence shall be competent to try it
irrespectively of the place where it was committed, the
place of trial being determined by the costs and expenses,
the convenience of the court, the witnesses, and the peraon
accused, the county where the offence was committed, being,
of course, as g general rule, the best place for the purpose:
1 Btephens’ Hist."278. The Code is silent as to what are
the offences committed on the high seas or abroad, on land,
either wholly or partly, that can be tried in Canada: see
remarks under s, 542, ante. The Imperial draft code had
two special articles on the aubject, but they have not been
reprodaced.
’ MopEs oF PROSECETION,  (New).

641. Any one who is bound over to prosecute any persom, whether
committed for trial or not, may prefer a bill of indictment for the charge an.

‘which the accused has been sommitted, ot in respect of which the prosecutar

is po bound over, or for any charge founded upon the facts or ev1denoe
disclosed on the depositions taken before the justice. The accused may at any
time before he is given in charge to the jury apply to the court to quash any
count in-the indictment on the ground that it is-not founded-on such facts or
evidencs, and the court shall quash such count if satisfied that it is not so
founded. And if at any time during the trial it appears to the court that any
count is not so founded, and that injustics has been or is likely to be done to
the accused in consequence of such .count remaining in the indictment, the.
court may then quash such count and dlscharge the jury from hndmg any’
verdiet upon it.

2. The Attomey-(}eneml or any one by h.{s direction or any cme with the
written consent.of & ‘judge of any eourt of criminal jurisdietion or .of the
Attorngy-Generad, -may prefer a bill of indietment for any offence before the
grand jury of any court specified {n such donsent ; and any. perdon may prefer
any bill of indictment before any court of eriminal ]urladlctlon by order of such
eolerk. -

3. It shall not be necessary to state such consent or order - the indiet--
ment, An objection to an indictment for want of such consent or order must
be taken by motion to quash the mdlcf:ment hefore the accused person is given

in charge,
i
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4. Save as sforesaid no bill of jndictment shall after the commencement of
shis Act he preferred in any province in Canada.

The words *“ Attorney-General” include the solicitor-
general : 8.8, :

This enactment extends to all offences whatever the
provigions of &. 140, e. 174, B, 8 C., which applied only to
certain specified offences. The grand jury are not now at
liberty to find a bill upon their own knowledge only ; and
‘the right to go directly before them and prefer a bill against
any one ig taken away. - No one, as & general rule, is now
liable to be indicted without a preliminary inquiry being
first heid before a magistrate, The only exceptions are
those contained in s-s. 2 of the above s. 641. Criminal
informations will lie as heretofore, though there may be
some difficulty to determine in what cases, owing to the
silencs of the Cods on the 'subject, the distinetion between
folonies and misdemeanours being abolished, and the remedy
by informetion being given in England conly in cases of mie-
demeanours.

By s. 595, ante, if the magistrate dismisses the charge
and refuses to commit or bail the person accused, he is
bound, if required to do so, to take the prosecutor’s recog-
nizance to prosecute the charge: R. v. Lord Mayor, 16
Cozx, 77; see Ex parte Wason, 88 L. J. Q. B. 802.

‘Thie elavse 641 forms.in England the Acts known ad
the * Vexations Indictments Acts” 22 & 28 V. c. 17;
80 & 81 V.e.85; 44 & 45 V. ¢. 60 and 48 & 49 V. c. 69,
and the enactment applies there only to certain specified
offences.

The order of & judge in a court of eivil jurisdiction
ordering any one to be prosecuted for perjury under s. 4 of
¢. 154, R. 8. C. (unrepealed, see, ante, p. 98) is not covered
by s-a. 2 of 8. 641, as it was by &. 140 of the Progedure Act.

As to jurisdiction of a state over offences committed
abroad by its own subjects see cases under 8. 542, ante,
and Macleod v. Attorney General, 17 Cox, 841, [1891]
A.C.485. The offence committed abroad in that last case
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was committed by a British subject, but that fact does not

seem to have Dbeen specially alluded to, or else it was
assumed that & colony has not, in such ecases, like the
Imperial Parliament, jurisdiction over offences committed
abroad.

It is not necessary by e-a. 8 that the performance of any
of the conditions mentioned in this section should be
averred in the indictment or proved before the petit jury:
Knowlden v. R. (in error) 5 B. & 8. 532, 9 Coz, 483;
Boaler v. R. 16 Cox, 488, 21 3, B. D, 284, When the
intictment is preferred by the direction in writing of &
judge of competent jurisdiction, it is for the judge to whom
the application is made for such direction to decide what
materials ought to be before him, and it is not necessary to
summon the party accused or to bring him before the judge;
the court will not interfere with the exercise of the discre-
tion of the judge under this clanse: R.v. Bray, 8 B. & 8.
255, 9 Cox, 215.

The provisions of the above statute must be comphed
with in reapeet to every count of an indictment to which
they are applicable, and any count in which they have
not been. complied with must be quashed, but the motion
to quash need not necesaarily be made before plea pleaded:

R. v. Fuidge, L. & C. 890, 9 Cox, 480 ; R. v. Bradlaugh, 15

Cox, 156. 8o if an indietment containg one count for ob-
taining money by false pretenses on the 26th of September,
1878, and anothier connt for obtaining money by false pre-
tenses on the 29th of September, 1878, though the false
pretenses charged be the same in both cases, the second
count must be queshed, if the defendant appears to have
been committed oaly for the offence of the 26th September,
and if the second offence is not disclosed by the depositions.

Where three persons were committed for conspiracy, and
afterwards the Solicitor-General, acting under this clause,
directed a bill to be preferred againet a fourth person, who
bad not been committed, and all four were indieted 't_'.oge'ther

il
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for the same conspiracy, such a course was held unobjee-

tionable: Knowlden v, B._(in error), 5 B. & 8. 532, 9 Cox,. . |
-483,

Where it is made clem elther on the face of an indiet-
ment or by affidavit, that it has been found withount juris-.
diction, the court will quash it on motion of the defendant,
even after he has pleaded: R. v. Heane, 4 B, & 8. 947, 9
Cox, 433.

A prosecutor who ha.s required the magistrates to take
his recognizances to prosecute under 8. 595 when the
magistrates have refused to commit or to bail for trial -thel
person eharged, must either go on with the prosecution or
Yhave his recognizances forfeited, as it would defeat the ob-
ject of the statute if he was allowed to move to have his
recognizances dlsch&rged R. v. H&rgreaves, 2°F. & F.
790. :
Held, that where one of the preliminary formalities
mentioned in this section is required, the direction by a
Queen's counsel then acting ag erown prosecutor, for and
in the name of the Attorney-General, is not sufficient. The
Attorney-General or Jolicitor-Greneral alone can give the
direction: Abrahams v. R 68.C. R.10; R. v. Ford, 14
Q. L. R. 231. .

A person heretofore prosecutmg under 8. 140 of the
Procedure Act had no right to be represented by any other
counsel than the representative of the Attorney-General: R.
v. St. Amour, 5 R. L. 469. Asg to the interpretation of the
said section : see, further, R. v. Bradlaugh, 15 Cox, 156;
also R. v. Bell, 12 €ox, 37; R. v. Yates, 15 -Cox, 272 "a.nd
Yates . R 15 Cox, 686. o _ : ’

Gomwus Iwummow New}

642 After the cummencement of this Act no one shall be tried upcm
any coroner’ B inquisition, - ' :

By 5. 508, the’ coroner ‘cannot now emmit any one for
trial. He must'send any one chal ged by his mquest before
a magistrate. -
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OarH BRror® GRAND JURY,.

648, Tt shall not he necessary for any person to take an oath in open
court in order to qualify kim to give evidence Dbefore any grand jury,
R.8 C e 174,85 178,

644, The foreman of the grand jury or any member of the grand jury
who may, for the time being, act on behalf of the foreman in the examination
of witnesses, may adminiater an onth to every peraon who appears before such
grand jury to give evidence in support of any bili of indietment ; and avery
such person may be sworn and examined upon oath by such grand jury touch-

ng the matters in question. R. 8. O, e. 274, a. 174.

84853, The name of wvery witness examined, or intended to he examined,
shall be endorsed on the bil} of indictmert ; and the foreman of the grand
jury, or any member of the grand jury so acting for him, shs]l write his
initials against the name of each witness swern by him and examined touching
such bill of indietment. R. 8. C. o, 174, 8, 175.

646. The name of every witness intended to he examined on any bill of
indictment shall be submitted to the grand jury by the cfficer prosecuting on
behalf of the Crown, and no others shall he examined by or before such grand
jury unless upon the written order of the presiding judge. R, 8. C. ¢, 174,
& 176,

647. Nnt;hing in this Act shall affect any fees by law payable to any
afficer of any court for swearing witnesses, but such fees shall be payable as if
the witnesses had been sworn in open court. R, 8. C, e 174, s, 177,

Sections 648, 644 & 645 are re-enactments of the
Imperial Act, 19 & 20 V. c. 54. 8. 646 would, perhaps, be
held not to apply to private prosecutions, sed quere ?

The omission by the foreman to write his initiala against
the nawe of each witness sworn and examined would give
to the prisoner the right, before plea, to ask that the indict-
1ent be sent back to the grand jury with a direction to
the foreman to so initial the names of the witnesses exa-
mined. TIn a case in Illinois, under a similar enactment, it
was beld that the statnte requiring the foreman of the
grand jury to note on the indictment the names of the
witnesses.upon whose evidence the same is found is man-
datory, and that a disregard of this requirement wonld, no
doubt, be sufficient ground to authorize the court, upon a
proper motion, to quash the indictment: Andrews v. The
People, 117 IIL., 195. |

8ee Thompson on Juries, 724,
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TUnder s. 620, ante, & motion fo quash the indictment
upon such a ground must be made befora ples, and upon
such a motion the court would send the indictment back to
the grand jury to remedy the defect. If the grand jury has
been discharged the indictment, it seems, must be quashed,

With the grand jury's consent the witnesses before
them are examined by the crown prosecutor or elerk of the
erown, or by the private prosecutor or his solicitor. But
the grand jury must be alone during their deliberations:
1 Chit. 815 ; 8 Burn, 36 ; charge to grand jury, Drummond, -
J., 4 R.L.864; Stephen’s Cr. Proc. Art. 190; and 1 Hist,
Cr. L. 278, 274.

Not more than twenty-three grand jurcrs should be
sworn in. Byt any number from twelve to twenty-three
constitute a legal grand jury. At least twelve of them
must agree to find a truebill. If twelve do not agree, they
must return “ ot found,” or “ not a true bill," or ““dgnor-
amus”; this last form, bowever, is not now often used :
4 Stephen’s Bl 875 (10th edit); 1 Chit. 822; 2 Burr.
. 1089 ; 3 Burn, 87; R. v. Marsh, 6 A. & E. 236; Dickin-
son’s Quarter Sess. 183; Stephen’s Cr. Proc. Art. 186:
Low’s case, 4 Me. 487 ; 1 Whart, Cr. L. pars. 463, 497. In
addressing the grand jury, in Montreal, Queen’s Bench,
Tune 1st, 1898, Wurtele, J., instructed them that to fird an
‘accusation founded or to declare it unfounded welve at
least must concur. 'The italicized words contain a palpable
OTIOY.

The court will not inquire whether the witnesses were
properly sworn before the grand jury: R. v. Russell,
C. & M. 247, but see R. v. Dickinson, post.

The court will not receive an affidavit of a grand juror
ag to what passed in the grand jury room upon the subject
of the indictment : R: v. Marsh, 6 A, & E. 286; nor allow
one of them to be called as a witness to explain the finding
R. v. Cooke, 8 C. & P.582. _

On the trial of Alexander Gillis for murder, his counsel
called the foreman of the grand jury which fonnd the bill
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againgt him to prove that a witness's evidence hefore the
grand jury was different from that given by the witness on
the trial. - The counsel for the crown objected that a grand

juror could not be allowed to give evidence of what took

place in the grand jury room: Held, that a grand juror’s
obligation to keep secret what transpired before the grand
jury only applied to what took place among the grand
jurors themselves, and did not prevent his being ealled to

prove what a witness had said : R. v, Gillis, 6 C, L. T. 208,

On this point, see Taylor, Ev. par. 863. Also, Stephen
Ev., Art. 114, where it is said: “It is also doubtful
whether a grand juror may give evidence ss to what any
witness said when examined before the grand jury.” See
8. 145, ante, as to perjury commitied before a grand jury.

A grand jury cannot on a suspicion that a witness
called before them has been tampered with by the prisoner
receive in evidence his written examination given at the
preliminary investigation for the purpose of finding a bill :
R.v. Denby, 1 Leach, 514. '

Depositions not taken in presence of the aceused cannot
be submitted to the grand jury: R, v. Carbray, 18 Q. L. R.
100.

A grand jury have no right to ignore a bill on account
of insanity, either when the offence was committed or at
the time when the bill is preferred : R, v. Hodges, 8 C. & P.
195, ) -

In R.v. Dickinson, R. & R. 401, it being discovered after
conviction that the witnesses had been examined before the

grand jury without being sworn, the judge thought the

objection eame too late, and sentenced the prisoner. Sub-
gequently, without deciding on the validity of the objection,
the judge thought that, as a matter of discretion, it was
better to direct application to be made for a pardon.

As to whether a bill once thrown out by the grand jury

‘can be submitted de novo during the same term of the

b
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court, see R. v. Humphreys, Car. & M. 601; R. v. Newton,
2.M. & Rob. 503. By observing either one or the other of
the preliminary formalities required by s. 641 a new bill
founded on thesame facts may, it would seem, be preferred
during the same term.

Witnesses may be examined before the petit jury whose
-names are nob on the back of the indietment : Archbold, 86.

PENCH WARRANT., {dmended),

648. When any one sgainst whom an indicttnent has besn duly pre-

ferred and has been found; and who is then at large, does not appesr to plead

to such indictment, whether he is under recognizances to appear or not—
(&) the court before whith the aoc_used ought to have beén bried may tssue
warrant for hiz apprehension, which may be exeouted in any part of Canade ;
(5} the officer of the court at which the said indiotment is found or (if the
tlace o7 trial has hesn changed) the officer of the court before which the trial
is to taks place, shall, at any time after the time at which the acoused ought
to have appeared and pleaded, grant to the prosecutor, upon application made

-on hia behalf and upon payment of twenty cents, a certificate of such indiet-

ment having been found. The certificate may be in the form GG in schedule
one hereto, or to the like effest. Upon production of such aertificate to any
justice for the eounty or place in which the indictment was found, or in whick
the acoused is or resides or is suspected to be or reside, such justice shall isaue
this warrant to apprehend bim, and to cause him to be brought before such
justice; or before any other Justice for the sume county or place, to be dealt
with aceording to law. The warrant may be in the form HH in schedule cne
hereto, or to the like effect.

9, If it is proved upon oath before such justice that any one apprehended
and brought befors him on such warrant is the person charged and named in
such indictment, such justice shall, without further inguiry and examineticn,
sither commit him to prison by a warrant which may be in the form IT in
schedule one hersto, or to the like effect, or admit him to bail as in other cases
provided ; but if it appears that the aroused ko without reagonahie exewuse broken
Aig recognizance t6 appear ke shall not in any case be batlable as of right.

8. If it is proved befure the justice upon osath that any such aceused person
is at the time of such application and production of the said certificate as
aforessid confined in any prison for any other offence than that charged m the
said indictment, such justice shall issue his warrant directed to the warden or
gaoler of the prison in which such person is then confined ag aforesaid, com-
manding him to detain him in his custody until by lawful authority he ia
vemoved therefrom. Such warrant may be in she form JJ. in schedule one
hereto, or to the like effect, R. 8. C. c. 174, 85, 33,34 & 85. 11 &12V. c. 42,
s 8, Tmap.; Archbold, 89, '
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GG —(Section 648.) .
CERTIFICATE OF INDICTMENT BEING FOUND.
Canada,
Province of ,}
County of
I hereby certify that at a Court of (Oyer and Terminer,
or General Gaol Delivery, or General Sessions of the Peace)
holden in and for the county of , ab y in the
said (eounty), on » & bill of indictment was found by the
grand jury against A, B., therein described as A. B. late of
(labourer), for that he (de., stating shortly the offence),
and that the said A, B. has not appeared or pleaded to the aaid
indictment,
Dated this day ,in the year
z, X,
(Title of officer.)

HH.-—(Section 648.)
WARRANT TO AFPREHEND A PERSON INDICTED,
Canada,
Provinee of .
County of .
To allor any of the consiables and other peace officers in the,
said county of :
Whereas it has been duly certified by J. D., clerk of the-

(name the court) (or B, G., deputy elerk of the Crown or clerk of-
the peace, or as the case may b¢), in and for the county of -
that (etc., stating the certificate). These are therefore to com--

mand you in Her Majesty’s name forthwith to apprehend the said
A. B., and to bring him before (me) or some other justice or
justices of the peace in and for the said county to be dealt with
aceording to law, : )

Given under my hand and geal, this day of s
in the year ; &b »in the connty eforesaid
J. 8., [sEaL.]

Jo P, (Name of county.)
Crot. Law—i7 .

cnadiis
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II.—(Section 648.)
WARRANT OF COMMITMENT OF A PERION INDICTED. -

Canada,
Province of ,
County of
To all or any of the constables and other peace officers in the
gaid county of , and the keeper of the common
-gaol, at , in the said county of '
Whereas by a warrant under the hand and geal of s
{a) justice of the peace in and for the said county of ,
dated - , after reciting thef it had been certified by J. D.,

{ete., as in the certificate), the sald justice of the peace commanded,
all or any of the constables or peace officers of the said county,
in Her Majesty's name, forthwith to apprehend the said A. B.,
and to bring him before {(him) the gaid justice of the peace or
before some other justice or justices in and for the said county,
to be dealt with according to law; and whereas the said A, B.
has heen apprehended under and by virtue of the said warrant,
and being mow brought before (me) it is hereupon duly proved
to (me) upon oath that the snid A. B, is the same person who ia
named and charged as aforesaid in the maid indictment : These
gre therefore to command you, the said constables and peace
officers, or any of you, in Her Majesty’s name, forthwith to take
and convey the said A. B. to the said common gaol at .
in the said county of , and there to deliver him to the
keeper thereof, together with this precept; and (I) hereby com-
mand you the said keeper to receive the said A. B, into your
custody in the said gaol, and him there safely to keep until he
ghall $hence be delivered by due course of law.

Given under (my) Lhand and seal, this day of .
in the year , Bt , in the county aforesaid.
J. 8., [smar]

J. P., {Name of county.)
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JJ.—{Suection 848.)

WARRANT TO DETAIN PERSON INDICTED WHO IS ALREADY -
IN CUSTODY FOR ANOTHER OFFENCE.

Canada, N

Provines of ,J;

‘County of

‘To the keeper of the common gaol at , in the said county
of

Whereas it has been duly certified by J. D., elerk of the
{(name the court) (or deputy clerk of the Crown or elerk of the peace
of and for the county of  , o7 as the case may be) that (ete., stating
the certificate) ; And whereas (I am) informed that the said A, B.
is in your eustody in the said eommon gaol at aforesaid,
«charged with some offence, or other matter; and it being now
-duly proved upon oath before (me) that the said A. B., so indicted
a8 aforesaid, and the said A. B., in your eustody, as aforesaid,
-ar¢ one and the same person : These are therefore $0 command
you, in Her Majesty’s name, to detain the said A. B. in your
-custody in the common gaol aforesaid, until by a writ of Aabeus
-¢orpus he shall be removed therefrom, for the putposs of being
tried upon the said indietment, or until ke shall otherwise be

. removed or discharged out of your eustody by due course of law.

Given under {sy) hand and seal, this day of ,
in the year y &b , in the eounty aforesaid.
J. 8., [sEaL]

J. P, (Name of county.)
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PART XLIX.

" REMOVAL OF PRISONERS—CHANGE OF VENUE.

6419. The Governor in Council or the Lisutenant-Governcr in Couneil’
of any province may, if, from the insecurity or unfitness ot any gaol of any
county or distriet for she safe custody of prisomers, or for any other cause,
he deems it expedient so to do, order any person charged with an indiotabls
offence confined in such grol or for whose arrest a warrant has been issued, to
e removed to sny other place for safe keeping or to eny gaol, which place or
gaol shall ber named in such order, there to be detained until discharged in
due course of 1aw, or removed for the purpose of trial to the gaol of the eounty
or district in which the trisl is to take plave; and a copy of such order,
certified by the elerk of the Queen’s Privy Conneil for Canada, or the clerk of
the Executive Council, or by any peraon acting as such clerk of the Privy
Council or Execntive Council, shall be sufficient authority to the sheriffs and
gaolers of the counties or districts respectively named in such order, to deliver
over and to receive the hody of any person named in such order. R. 5. O.
o 174, 8 97.

2. The Governor in Council or a Lieutenant-Governor in Council may, in
any such order, direct the sheriff in whose custody the person to be removed
then is, to convey the said person to the place or gaol in which bhe is to be
confined, and in case of removal to another county or district shall direct the
sheriff or gaoler of such county or district to receive the said person, and to
detain him until he is discharged in due courss of law, or is removed for the
purpose of trial to any other county or district, R. 8, C.e. 174, 8 98

3. The Governcr in Council or a Lieutenant-Governor in Council may
make an order as hereinbefore provided in respect of any person under
sentence of imprisonment or under sentence of death,—and in tha latter case,
the sheriff to whose gaol the prisoner is removed shall shey any direction
given by the said order or by any subsequent order in council, for the return
of such prisoner to the custody of the sheriff by whom the sentence id to be
oxeruted. R. 8. C. 0. 174, & 100 .

650, If after such removal a true bill for any indictable offence is
returned by any grand jury of the county or distriet from which any such
person is Temoved, against any such person, the gourt into which such true bill
is returned, wgy make an oxder for the removal of such person, from the gacl
in which he is then confined, to the gaol of the county or district in whichk
auch court {s sitting, for the purpose of his being tried in such county or dis-
trict. R. 8. C. ¢ 174, 5. 99

| CHAXGE OF VENUE.

@51, Whenever it appears to the satisfaction of tha eourt or judge
hereinafter mentioned, that it is expedient to the ends of justice that the trial
of any person charged with an indiotabla offence should be held in some dis-




e e e P e e

Heo, 631] CEANGE OF VENUE. 741

triet, county or place other than that in which the offence is supposed to have
been coinmitted, or would otherwise ba triable, the gourt before which such

person is ot 18 Hable to be indicted ted may, at any term or sitting theceof, and

any judge who might hold or sit in such court'_r'nﬁfﬁﬁ QQWMr
hefore or affer the presentation of & il of Indietment, order that the trial.
shall be proceeded with in some other distriet, county or place within the same
province, named by the court or judge in such order ; but such order shall he |
made upon such conditions as to the payment of any additional expense thers-
by caused to the accused, as the court or judge thinks proper to preseribe.

2. Forthwith upon the ovder of removal being made by the court or judge,
the indictment. if any has been found against the prisouner, and all inquisitions,
informations, depositions, recognizances and other documents relating to the

" prosecution against him, shall be transmitted by the officer having the custcd}
thereof to the proper officer of the eourt at the place where the trial is to he
had, and all proceedings in the case shall bs had, or, if previously commenoced,
shall be continued in such distriet, county or place, as if the caze had arfsen
or the offence had been committed therein.

3. The order of the oourt, or of the judge, made under this section, shall b®
a sufficient warrant, justification and authority, to all sheriffs, gaclers and peace
officers, for the removal, disposal and reception of the priscner, in conformity
with the terms of such order; and the sheriff may appoint and empower any
constable to convey the prisoner to the gaol in the district, county or place in
which the trial is ordered to be had.

4, Every recognizance entered into for the prosecution of any person, and
every Tecognizance, as well of any witness to give evidence, as of any person
for any offence, shall, in case any such order, as provided by this seotion, is
made, be obligatory on each of the persons bound by such recogmizence &s to
all things therein mentioned with reference to the said trial, at the place where
such trial is 8o ordered to be had, in like mammer as if such recognizance had
been originally entered into for the doing of sueh things at such last mentioned
place : Provided that notice in writing shall he given either personally or by
leaving the same at the place of residence of the persons bound by such recog-
nizance, a8 therein deseribed, to appear before the court, at the place where
such trial in ordered tobe had. R. 3.C. e, 174, s. 102,

See 8. 600, 8-5. 2.

By thia section, 651, the eourt or judge has & discre-
tionary power of a wide extent: * Whenever it appears to
the satisfuction of the court or judge,” it says, and when the
court or judge declares that it so appears, the matter quoad
koc is at an end, the venue is changed, and the trial must
take place in the district, county or place demgnated in the
order,

The words of the statute require that the court or judge
be satisfied that the change of venue is expedient to theends
of justice. Mr. Justice Sanborn, in Ez parte Brydges, 18
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L.C.J. 141, said that ‘‘the common law diseourages change
of venue, and it ia only to be granted with eaution and upon
strong grounds.”

The following cases decided in England may be usefully
noticed here:
" Where there was s prospect of a fair trial the court
refused to change the venue, though the witnesses resided
in another county : R.v. Dunn, 11 Jur. 287.

The eourt will not permit the venue in an indietment to
be changed for any other cause than the inability to obtain
o fair trial in the original jurisdiction: R, v.Patent Eureka.
and Sanitary Manure Company, 13 L. T. 365.

The court has no power to change the venue in & cxim-
inal case, nor will they order a suggestion to be entered on
the roll to change the place of trial in an information for
libel, on the ground of inconvenience and difficulty in
securing the attendance of the defendant’s witnesses: R.v.
Cavendish, 2 Cox, 176.

Change of venue asked for upon the ground on an
indietment for conspiracy to destroy foxes, that the gentle-
men who were likely to serve on the jury were much
addicted to fox-hunting refused: R. v. King, 2 Chit.
Rep. 217. :

It ia no ground to change the venue that the defendant’s
witnesses are all resident in another county and that he has
no funds to bring them for his trial: K. v. Casey, 18 Cox,
614. _ _

The court will remove an indictment for & misdemean:
our from one county to another, if there is reasonable eanse
to apprehend or suspeet that justice will not be impartially
administered in the former county : R.v. Hunt, 8 B. & Ald.
444 ; 2 Chit. 130.

The court has a diseretionary power of ordering a sug-
gestion to be entered on the record of an indietment for
felony, removed thither by certiorari, for the purpose of
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awarding the jury proeess inta a foreign eounty; but this
power will not be exercised unless it is absolutely necessary
for the purpose of securing an impartial trial : R. v. Holden,
5 B. &. Ad. 847.

In the case of R. v. Harris, et al., 3 Burr. 1880, the
private prosecutors, in their affidavit on an application
made by them for a change of the venus, went no further
than to swear generally * that they verily belisved that there
could not be a fair and impartial trial had by a jury of the
City of Gloucester,” without giving any partienlar reasons
or grounds for enfertazining such a belief. The case to be
tried was an information against the defendants, as alder-
men of Gloucester, for a misdemeanour in refusing to admit
peveral persons to their freedom of the city, who demanded
their admission, and were entitled to it, and in consequence
{o vote at the then approaching election of members of
Parlinment for that city, and whom the defendants did
admit after the election was over; but wonld not admit
them till after the eleetion, and thereby deprived them of
their right of voting at it. The prosecuters had moved for
this rule tm a supposition ‘‘ that the citizens of the city
could not but bl under an influence or prejudice in this

matter.” The application was refused.

“ There must be a elear and solid foundstion for it,’”
gaid Lord Mansfield ; * now, in the present case, this gen-
eral swearing to apprehension and belief only is not a suffi-
cient ground for entering such a snggestion, especially as
it is sworn on the other side that there is a list returned
up, consisting of above six hundred persvns duly qualified
to serve. Surely a person may espouse the interest of one -
or another candidate at an election, without thinking him-
self obliged to justify, or being even inclined to defend, the
improper behaviour of the friends or agents of such eandi-
date.”

“ The place' of trial,” said Mr. Justice Denison, “ought
not to be aitered from that which is settled and establighed
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by the common law, unless there shall appear a clear and
plain reagon for it, which cannot be said to be the present
cage,”

“ Here is no fact suggested,” said Mr. Justice Foster,
“ to warrant the conclugion that there cannot be a fair and
impartial trial had by a jury of the City of Gloucester. It
is » conclusion without premises. The resson given, or
rather the supposition, would hold as well in all cases of
riots at elections. This is no question relating to the
_interest of the votera; it is only whether the defendants,
the persons particularly charged with this misdemeanour,
have personally acted corruptly or not.” '

“ There was no rule better established,” said Mr. Jus-
tice Wilmot, ¢ than that all causes shall be tried in the
county, and by the neighbourhood of the place where the
fact is committed ; and, therefore, that rule ought never to
be infringed, unless it plainly appears that a fair and jm-
partial trial cannot be had in that county; . . It does
not follow that because a man voted on one side or on the
other he would therefore perjure himself tv favout that
party when sworn upon & jury., God forlgd! The freemen
of this corporation are not at all interested in the personal
conduet of these men upon this occasion; the same reason-
ing would just as well include all cases of election riots.”

© Tt may be remarked on this cage: (1) That the applica-
tion for a change of the venue was made by the prosecution,
and there is no doubt-that much stronger reason must then
be given than when the application is made by the defendant;
(2) That the ¢age dates from 1762, and that in some of the
more recent eases on this point, the court seems to have
granted such an application, on the part of the defendant,
with less reluctance. This is easily explained; it must
kave been an unheard of thing, at first, to change the venue,
at common law, at thé time where the jurors themselves
were the witnesses, and the only witnesses; where they
were selected for each case/_because they were supposed to
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know the facts. Where no other witnesses, no evidence
whatever was offered to them, it may well be presumed that
a change in the venue was not allowable under any cireum-
stances. The rule must then invariably, inflexibly, have
been that the venue should always be laid in the county
where the offence was committed. The strictnesa of the
rule can have been relaxed only by degrees, and even when,
for a long period, the strongest reason in support of it had
ceased to exist, by the changes which have given us the
present system of jury trial, it is not surprising to find the
judges still adhering to it as much as possible. But,
ingensibly, & change is perceptible in the decisions, and
now, under our statute, there is no doubt that every time,
for any reason whatever, it is expedient to the ends of justice
that a change in the venue, upon any criminal charge,
should take place, it should be granted whether applied for
by the prosecution or by the defence.

Another decigion, in England, on the question may be
noticed here:

The court removed an indictment from the Central
Criminal Court, and changed the venue from London to
Westminster, where it was a prosecution instituted by the
Corporation of London for a conspiracy in procuring false
votes to be given at an election to the office of bridge-mas-
ter : R. v. Bimpson, & Jur. 462.

A case in the Provinee of Quebee gave rise to a full
- discussion on this seetion: Ex parte Brydges, 18 ., C. J. 141.

In this case, a coroner’s jury in the district of Quebec
returned a verdict of manslanghter against the defendant,
a resident of Montreal. The coroner issued hiz warrant,
apon which the defendant was arrested ; he gave bail, and
then, in Montreal, before Mr. Justice Badgley, a judge of
the Court of Queen’s Bench, made application in chambers
for a change in the venue; the only affidavit, in support
of the application, was the defendart’s, who awore that he
could not have & fair trial in the distriet of Quebec. The
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crown was served with a notice of the applieation, and
resisted it ; Mr. Justice Badgley, however, granted it, and
ordered that the trial should take place in Monireal,
deciding (1) that, under the statute, a judge of the Court
of Queen’s Bench, in chambers in Montreal, may order the
change of the venue from Quebec to Montreal, of the trial
of  person charged with the commission of an offence in
the Quebec district, and (2) that this order may be given
immediately after the arrest of the prisoner.

On this last point there is no room for doubt. By the
statute, as soon as s person. is charged with an offence, the
application can be made, und there is no doubt, that in
Brydges' case such an application could even have been
made before the issuing of the warrant of arrest againat
him. The finding by the coroner’s inquisifion of man-
slaughter against him was the charge. From the moment
this finding was delivered by the jury Brydges stood
charged with manslaughter ; se¢ now s. 568, ante. In fact,
this finding was equivalent to a true bill by & grand jury,
and upon it he had, if remaining intact, to stand his trial,
whether ornot & bill was later submitted to the grand jury,
whether the grand jury found * a true bill,” or a ““no bill"
in the case. S8z R.v. Maynard, R. & R. 240; R. v. Cole,
2 Lieach, 1095 ; and the authorities eited in R. v. Trembla_.y,
18 L. €. J. 158. ‘

Upon the other point decided, in this case, by Mr. Jus-
tice Badgley, as to the jurisdiction he had to grant the
order required, thers seemed at first to be more doubt. But
the queatwn was set at rest by the judgment afterwards
given in the case by Ramsay and Sanborn, JJ., who en-
tirely conenrred with Mr. Justice Badgley in his rulmﬂ on
the question, as follows:

Ramsay, J.— Before entering on the merits of these
rules it becomes necessary to deal with a question of juris-
diction which has been raised on the part of the crown.
It is urged that this ease is not properly before us, and
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that if it is, that the law under which if is brought before
_ the court, sitting in this distriet, is of g0 inconvenient sud
dangerous a character that it should be altered. With the
ineonvenience of the law we have nothing to do; neither
onght we to express any opinion as to whether the grounds
on which the iearned judge who gave the order fo change
the venue were slight or not, provided he had jurisdiction.
The whole question rests on the interpretation of s 11 of
the Criminal Procedure Act of 1869, That section is in
these words : (His Lordship read the section.)

“We have only to ask whether, at the time this order
wag given, Judge Badgley was a judge who might hold or
sit in- the Court of Queen’s Bench. If so, he had juris-
dietion. '

: ‘“But we are told-that the statute evidently intended
that the judge giving the order should be actually sitting
in the district in which the offence is alleged to have taken
place. There is no frace of any such intention in the
siatute and there is no rule of interpretation of statutes so
well established ag this, that where the words of a statute
are clear and sufficient they must be taken as they stand.
If eourts take upon themselves, under the pratext of inter-
preting the law, to diminish or extend the clearly expressed
scope of & statute, they are nsurping the powers of the
legislature, and assuming a responsibility which in no way
devolves on them. In the particular case before us it does
not appear elear to my mind that it was the intention of
the legislature to limit the power to change the venue to a
judge sitting in the distriet where the offence was gaid to
be committed. In the first place, our statute goes far
beyond the old law, which, I believe, is atill unchanged in
England. Not oaly is the power given here to a judge in
chambers to change the venue, but he may do so before
the bill of indictment is either laid or found. The object
was to protect n man from being even put to trial by a -
prejudiced grand jury, and this could only be effectually -
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done by giving the power to any judge who could hoid or
git in the court to change the venue, for it will be observed
that in 1869, when the Act was passed, there were many
districts in this Province in which there was no resident
judge, and in Ontario the judges of the superior courts all
five in Toronto, and, so far as I know, in each of the other
Provinces, they live in the capital town. Unleas, then,
there was to be a particular provision for the Province of
Quebeo the law had to be drawn as we find it. - Besides
this the Court of Queen’s Bench iz not for the distriet but
for the whole Province. The object of dividing the Provinee
into distriets is for convenience in bringing snits, bub the
jurisdiction of the court is general. This has never been
doubted, and it has been the practice both in England and
this country to bail in the place where the prisoner is
arrested. In the case of Blossom, whers the taking of bail
was vigorously resisted by the crown, this court, sitting at
Quebee, bailed the prisoner who was in jail here. This is
going a great deal farther, but the power of the eourf to
bail was nof, and, I think, couid not, be questioned. We
are told that great inconvenience might arise if this statute
be not restrained. This is really no valid objection to the
law. There are no facultative acfs which may not be
abused one way or another. A discretionary power involves
the possibility of its indiscreet exerciss, but that iz not
ground for us to annul the law creating it. {In this case
the inconveniences referred to are not specially apparent.
—the prisoner arrested in.Montreal was bailed there, and
made his application to have the venue changed: to the
distriet where he resided and where he actually wast The
order made by Mr. Justice Badgley could hardly then be
used as a precedent for an abusive use of the statute. It
must be understood that in saying this I do not refer to the
sufficiency or insufficiency of the affidavi on which the
order was given, which is not in any way before us, but
solely to the circumstance of the accused being actually
before the judge here. As the point is a new one, and as
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questions of jurisdiction are always delicate, we would wil-
lingly have reserved it for the decision of all the judges;
but the Act allowing us to reserve cases is unfortunately as
much too narrow as the statute before us appears to My
Ritchie to be too wide in its phraseology. W can only
reserve after conviction, and irregular reservations for the
opinion of the judges have no practically good results.
We must, therefore, give the judgment to the best of our
ability, and I must say for my own part that I cannot see
any difficulty in the matter. The wordy of the statute are
perfectly unambiguous, and there is no reason to say that
they lead to any absurd conelusion.”

Banborn, J.—“First, as to the jurisdiction. It is
objected that the venue was improperly changed, and that
this inquisition ought to be before the court at Quebee. If
we are not ‘legally’ possessed of the inquisition of course
we cannot entertain these motions to quash, This has
been fully and exhaustively treated by the President of the
court. It is merely for us to inquire: Had Mr, Justice
Badgley the power to order the trial to take place here
instead of in the district of Quebec where the accident
oceurred ¢ The 11th section of the Criminal Procedure Act
undoubtedly gives that power. He was a judge, entitled to
sit ab the court where the party was sent for trial. The
jurisdiction of any of the judges of the Queen’s Bench is
not loeal for any district, but extends to all parts of the

- Provinee.” '

The wordas ‘“he was a judge, entitled to sit at the court
where the party was gent for trial,” in Mr, Justice Sanborn’s
remarks appear not supported by the statute. If is the
court at which the party charged with a crime was at first
liable to be indicted, or any judge who might hold or sit in
that court, who have jurisdiction in the matter, not the court
where the party is sent for trial nor a judge who can hold and
sit in such last mentioned/ court. Of course, in Brydges’
case this distinction could not be made, as Mr. Justice
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Badgley, who gave the order to change the venue, could sit
in the court atQuebee as well as in Montreal, and in Mont-
real a3 well as in Quebec. But suppose that such an
application is made to & judge who can hold or sit ina
court of quarter sessions, at which the party charged is or
¢ liable to be indicted ; and there are not many cases
where a party accused is not liable to be indicted before the
court of quarter sessions ; the statute gives jurisdietion only
to the ecourt of quarter sessions of and for the loeslity
where the trial should take place, in the prdinary course of
law, or to a judge thereof, and not to a court or judge of
another locality ; and the judge of the quarter sessions for
Montreal, for instance, could not, in a case from the dis-
triot of Quebec, order the trial to take place in Montreal,
though he would be a judge eutitled to sit at the court
where the party was sent for trial.

See in Re Bproule, 12 8. C. R. 140, questions as to
change of venue, and R. v. Martin, 16 Q. L. R. 281.

Change of venue allowed upon prisoner’s solicitor’s affi-
davit that from conversations he had had with the jurors,
he wag convineed of a strong prejudice against the prisoner :
R. v. McEneany, 14 Cox, 87 ; s¢e R. v. Walter, 14 Cox, 579.

Held, that 82 & 88 V. ¢. 20, 8. 11, does not authorize any
order for the change of the place of trial of & prisoner in
any case where such change would not have been granted
under the former practice, the statute only affecting pro-
cedure: R. v. McLeod, 5 P. R. (Ont.) 181.

The power sp granted is purely discretionary, but,
where &pplmahon is made on the part of the accused, it
will be a sufficient ground that persons might be called on
the jury whose opinions might be tainted with prejudice,
and whom the prisoner could not challenge: R. v. Russell,
Ramsay's App. Cas. 199. See Ez parte Corwin, 24 L. C.
J. 104, 2 L. N. 864,

As to the carrying out of {he sentence where venue has
baen changed, see post, 8. 783, s-8, 4. !
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PART L.

ARRAIGSMENT.  {dmended)

632 If any porson against whom any indictment is found is at the time
confined for some other eause in the prison belonging to the jurisdiction of the
court by which he is to be tried, the court may by order in writing, without a
writ of habeas corpue, direct the warden or gaoler of the prison or sheriff or
vther person having the oustedy of the prisoner to bring up the hody of such
person s often as may be requived jor the purposes of the trial, and such warden,
gooler, sheriff or other person shall obey such order, R. 8. C, . 174, &. 101,
$0-31 ¥, ¢ 36 (Tinp. ).

“ Prigon ” defined, s. 8.

Riegar to Ixsrror DEerostTiONs, ETC,

633. Every accused person shall be entitled at the time of his trial to
inspect, without fee or reward, all depositions, or copies thereof, taken against
him and returned into the eourt before which.such trial is had, and fo have the
indictment on whick he i to be tried read vver to him if he so requires. R. 8. (.
e, 174, 8. 180,

This is the 6 & 7 Wm. IV, ¢. 114, s, 4 of the Imperial
Btatutes. See 8. 597, ante,

Corr oF INDIOTMENT,

654. Every person indicted for any offence shall, before being arraigned
on the indictment, be entitled to & copy thereof on paying the clerk fve cents
per folio of vrie hundred words for the same, if the court is of opinion that the
same can be made withont delay to the trinl, but not otherwise, B. 8, C.
¢ 174, 8. 181, :

The cost was ten cents by the repealed statute. At
common law, the prisoner was not entitled to a copy of the
indictment in treason and felonies.

Corr oF DEPOSITIONS.

633. Every person indicted shall be entitled to a copy of the depositions
returned into court on payment of five cents per folio of vne hundred words for
the same, provided, if the same are not demanded before the opening of the
assizes, term, sittings or sesgions, the court is of opinion that the same can be
made without delay to the trial, but not otherwise; but the court may, if it
sees fit, postpone the trial on account of such copy of the depositions not
having been previously had by the person charged. R. 8. C. ¢ 174, 5. 182,
1112 V., . 42, &, 27 (Imp.).
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The cost was ten cents by the repealed statute. See a.
597, ante.

PLzAR IN ARATEMENT ABOLISHED. {New). .

636. No plea in abatement shall be allowed after the commencement of’
this Aet. Any objection to the constitution of the grand jury may be taken
by motion to the court, and the indictment shall be guashed if the eourt is of
opinion both that such ohjection is well founded and that the accused has
wuffered or may suffer prejudice thereby, but not otherwise. R. 8. C.c. 1T4,
8, 142 part.

The repealed clause applied only o certain pleas in
abatement. An objection that the grand jury was com-
posed of more than twenty-three members should now be
taken by motion: see Bishop, 1 Cr. P. 884. It is only
objections to the constitution of the grand jury that this
gection provides for. The Code makes no provision on the
constitution of the grand jury, with the exception of s. 662,
post ; in R. v. Mitchel, 8 Cox 98, an objection that a grand
juror was disqualified was taken by s plea in abatement.
Thers is no such thing known to the criminal law as a
challenge to the grand jury: R.v. Mercier, Q. R. 1 Q. B.
541, '

Tt seems that an objection that the witnesses have not
been properly sworn before giving their evidence before the
grand jury is a question of law that can be reserved for the
Court of Appeal: R. v. Tew, Dears, 429.

The prosecutor has the right to move to quash the
finding of the grand jury: R.v. Fieldhonse, 1 Russ. 1030.

Though an objection to the constitution of the grand
jury may be well founded, yet the indietment is not to be
quashed if the court is of opinion that the accused has not
suffered or will not suffer prejudice thereby by the objec-
tion. See B. v. Belyesn, James (N.S.) 220,

PrEa—REFUSAL TO PLEAD, (dmended).
65'7. When the acoused is called upen to plead he may plead either
guilty or not guilty, or such special ples as is hereinbefore provided for.
2, Tf the sccused wilfully refuses to plead, or will not answer directly, the

court mey order the proper officer to enter & plea of notgnilty. R. 8. C.o. 174,
sa 144, 145, :
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The words “stands mute of malice” in the repealed
clause are replaced by * wilfully refuses to plead.”

This clause is taken from 7 & 8 Geo. IV, c. 28, gs.
1 & 2 of the Imperial statutes. : '

Formerly, to stand mute was to conféss, and, if the

£

defendant stood mute of malice, he wag immediately sen-
tenced. Ip the ease of R. v. Mercier, 1 Leach, 188, the
prisoner being arraigned, stood mute. The court ordered
the sheriff to return a jury tnstanter, to try whether the
prisoner stood mute obstinately, or by the visitation of God.
A jury being accordingly returned, the following oath was
administered to them: * You shall diligently inquire and
true presentient malke for and on behalf of Our Sovereign
Lord the King, whether Franeis Mercier, the now prisoner
at the bar, being now here indicted for the wilful murder of
David Samuel Mondrey, stands mute fraudulently, wilfully
and obstinately, or by the providence and act of God,
according to your evidence and knowledge.” The jury
examined the witnesses in open eourt, and returned as their
verdiet that the prisoner stood mute of malice and not by
the visitaiion of God, Whereupon the court immediately
passed sentence of death upon the prisoner who was
accordingly executed on the Monday following.

A prisoner who had been previously tried and convicted,,
but whose trial was deemed a nullity on account of some.
informality in swearing the witnesses, was again arraigned: -
upon sn indictment for the same offence and refused to.
plead, alleging that he had been already fried. Tittledale,
J., and Vaughan, B., ordered a plea of not guilty to be.
entered for him: R. v. Bitton, 6 C. & P. 92,

A person deaf and dumb was to be tried for & felony;
the judge ordered a jury to be empannslled to try whether
he was mute by the visitation of God; the jury found thag
he wag s0; they were then sworn to try whether he wag
able to plead which they found in the affirmative, and the
defendant by a sign pleaded not guilty; the judge then

CrId. Law—i{8
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ordered the jury to be empannelled to try whether the
defendant was now sane or not, and, on this question,
directed them to say whether the defendant had sufficient
intellect to understand the eourse of the proceedings to
make a proper defence, to challenge the jurors and com-
prehend the details of the evidence, and that, if they
thought he had not, they should find him of non-sane
mind: R. v. Pritehard, 7 ¢. & P. 803.

It seems that where a prisoner who is called on to plead
remains mufe the court eannot hear evidenee to prove
that he does so through malice, and then enier & plea of
not guilty under this section; but a jury must be empan-
nelled to try the question of malice, and if is upon their
finding that the eourt is authorized to enter the plea: R. v.
Israel, 2 Cox, 268.

A prisoner, when called upon to plead fo an indieiment,
stood mute. A jury was empannelled and sworn to try
whether he was mute of malice or by the visitation of God.
A verdict of mute of malice having been reburned the
court ordered a plea of not guilty to be entered on the
record: R. v. Schleter, 10 Cox, 409.

A collateral issue of this kind is always tried instanter
by a jury empannelled for that purpose. In fact there is,
properly speaking, no issue upon it; it is an inquest of
office. No peremptory challenges are allowed : R. v. Rad-
\’cliffe, Fost. 36, 40. The jury may be chosen amongst
the jurors in attendance for the term of court, bub must
be returned by the sheriff, on the spot, as a gpecial panel :
Dickinson’s Quarter Sessions, 481. If the jury return
a verdict of * mute by the visitation of God,” as where the
prisoner is deaf or durab, or both, a plea of not guilty is
to be entered, and the trial is to proceed in the usual way,
but in so eritieal a case great diligence and circumspection
ought to be exercised by the court; all the proceedings
against the prisoner must be examined with a critical eye,
and every possible assistance consistent with the rules of
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law given to him by the court: R. v, Steel, 1 Leach 451.
In the cawe of R. v. Jones, note, 1 Leach 452, the jury
returned that the prisoner was * mute by the visitation of
God.” It appearing that the prisoner, who was deaf and
dumb, could receive and communicate informasion by cer-
tain signs, a person skilled in those slgns was sworn to act
as interpreter and the frial then proceeded.

By s. 787, post, it is provided for the case where an
accused is insane : gee R. v, Berry, 18 Cox, 189. Formerly,
after the prisoner had pleaded ** not guilty,” he was asked
by the elerk: *“How wilt thou be tried 2 To have his trial
be had to answer, if a commoner, “By God and the
country:" if a peer, “By God and my peers.” If he
refused to answer, the indictment wag taken pro confesso,
and he stood eonvieted : 4 Blacks, 341,

Plea of guilty allowed to be withdrawn: R. v, Huddell,
20 L. C. J. 801. See R, v, Brown, 1 Den, 291, and cases
there cited ; also, Kinloch’s case, Fost. 16.

SrEoraL PROVISIONS IN TREASON.

688. When any one is indicted for treason, or for being accessory after
the fact to treason, the following documents shall b delivered to him after E};I_B
indictment has been found, and at least ten days before his arraignment 3 that
is to say ¢ —

{z] & copy of the indiesment ;

() & list of the witnesses to be produced on the trial to prove the-
indictinent ; and

{e) & ¢opy of the panel of the Jurors who are to try him retumned by the
Sheriff,

2. The list of the witnesses and the copy of the panul of the jurors must
mention the names, oceupations, and places of abode of the anid witnesses and
jurora,

3. The documents aforesaid must sl be given to the accused at the same
time and in the presence of two witnesses.

. This section shall not apply to cases of treaam{)by killing Her Majesty,
0% cases Where the overt act alleged is any attempt to injure her person in
any manner whatever, o the offencs of being accessory after the fact to any
such tresson, 7 Anne, ¢, 21, 5 11. 6 Geo, IV. . 50, 89-40 (Geo. I1L e, 9.
&6V, c. 11 (Tmp.).

See R. v. Frost, 2 Moo, 140; R. v. Burke, 10 Cox, 518,
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PART LL

Taial.

659. Every person tried for any indictable offence shall be admitted,
after the close of the case for the prossoution, to make full answer and defence
thereto by counsel learned in the Iaw. R.® C.c 174s 178, 67 Wm. IV.
¢ 114 (Imp. ) _

See remarks under the two next sections.

t , PRESENCE OF THE ACOUSED AT TRIAL.

660. Every acoused person shall be entitled to be present in court
during the whole of his trial unless be misconducts himself by so interrupting
the proceedings as to render their continuance in his presence impracticable.

9 The court may permat the aceused Lo be out of court durégn‘q the whole or any
part of uny triel on such tering agif thinks proper. .

Sub-section 2 is new as to offences heretofore known ag
felonies. .

The defendant should in all cases, as & general rule, ap-
pear in person o plead and to receive his gentence. In
enges where the punishment may be for more than five
years, (see 8, 668) the court will probably not allow the
defendant to be out of court, except for grave reasons, and
under particular circumstances. A defendant should sub-
mit to the jurisdiction of the court and appear in person
before his plea can be received “ R. v. Mazwell, 10 L. C. R.
45.

The following cages on the practice may serve as guides
in the future notwithstanding the change introduced by
g-8. 2 of ». 660.

A prisoner charged with felony, whether he has been on
bail or not, must be at the bar, viz., in the dock during his
grinl, and cannot take his trial at any other parb of the
court, even with the consent of the prosecutor: R. v. St.
George, 9 C. & P.483. A merchant was indicted for an
offence against the Act of parliament prohibiting slave-
trading (felony). His counsel applied to the court to allow
him to sit by him, not on the ground of his position i

. .
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society, but because he was a foreigner, and several of the
documents in the case were in & foreign language, and it’
would, therefore, be convenient for his counsel to have him
by his side, that he might consult him during hid trial ;
Held, that the application was one which ought not to be
granted : R. v. Zulueta, 1 C. & K, 215, 1 Cox, 20. A
similar application Dby a captain in the army was also
refused in R. v. Douglas, Car. & M. 193. But in misde-
meancurs a defendant who is on bail and surrenders to
take his trial need not stand at the bar to be tried: R. v.
Lovett, 9 C.& P. 462,

COUNSEL’'S ADDRESSES TO THE JURY. {Amended),

661. If an accused persoh, or any one of several necused persons being
tried together, iy defended by counsel, such counsel shall, at the end of the
oase for the prosecution, declars whether he intends to adduce evidence or not
on behalf of the acoused person: for whom he sppears 3 and if he does not there-
upon announce his intention to adduce evidence the eounsel for the prosecu-
tion may wmidress the jury by way of Swmming up.

2, Upon avery trial for an indictable offence, whether the acoused PeTEON
is defended by counsel or not, he or his counsel shall be allowed, if he thinks
fit, to open his gase, and after the couclusion of such opening to examine such
witnesses as he thinks fit, and when all the evidence is coneluded to.sum np
the evidence, JIf no witnesses are cxamined Jor the defence the counsel for the
accused shall have the privitege of addressing the jury last, vtherwine such right
shatl belong to the counsel for the prosecution ; Provided, that the right of veply
shall he always allowed to the Attorney-General or Solioitor-(General or to
any counsel acting on behalf of either of them. R. 8. C. e, 174, 8. 179. 28V,
¢ 18, g 2 {Imp.).

_The words in italics in g-8. 2 geem in contradiction with
the last part of s-s. 1. The corresponding section in the
Imp. draft Code is differently worded. However, as it is, this
8. 661 probably bears a eonstruction that brings no substan-
tizl ehange in the lJaw. The reply is now given to any coun-
sel acting on behalf of the Attorney-General or Solicitor-
General instead of to any Queen’s counsel acting on behalf of
the Orown:  The addresses of counsel are; therefore, to take
place as follows :—First case: When no evidence for the
defence:  Counsel for the Crown opening the case:
Crown’s evidence. Defendant or his counsel declares

that ke has no evidence to adduce ; counsel for the Crown
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sums up : defendant or his coursel addresses jury; reply of
counsel for the Crown, but only by Attorney or Solieitor-
Genernl, or counsel, acting on behalf of either of them.
Second' case : where the defence adduces evidence. Crown
prosecutor opens the case: evidence of the Crown; defend-
ant or his counsel addresses the jury: defendant’s evi-
dence; defendant or his counsel sums up; reply of
prosecution in all cages. In the first case, the counsel for
the prosecution seldom in praectice exercises both the rights
of summing up and replying, and should not do so except
for special reasons: R. v. Helohester, 10 Cox, 226; if the
counsel, however, is not the Attorney-General or Bolicitor-
General, or a counsel acting on behalf of either of them, he
has to sum up the evidence, after it is over and before the
defendant or his counsel addresses the jury, if he thinks
proper to do so, as he is not allowed to reply; if he is the
Attorney-General or 8olicitor-General, or a counsel acting
on behalf of either of them, he, in practice, does not sum up,
as he is entitled to reply whether the defendant adduces
evidence or not, though in England this right is very sel-
dom exercised where no evidence, or evidence as to char-
acter only, is offered. In the second case, in practice, the
defence addresses the jury only after its evidence is over;

two addresses would generaily have no other result but to.

lengthen the trial, and fatigue judge, counsel and jury: see
R. v. Kain, 15 Cox, 888, and Archbold, 178,

Opening of counsel for prosccution.—A prosecutor con-
ducting his cage in person, and who is to be examined ag
a witness in support of the indictment, has no right to
address the jury as counsel : R. v. Brice, 2 B. & Ald. 606 ;
RB. v. Stoddart, Dickineon’s Quarter Sessions, 152; R. v.
Gurney, 11 Cox,- 414, where a note by the reporier, sup-
ported by authorities, says that such is the law whether
the prosecutor is to be a witness or nof.

Sergeant Talfourd, in Dickinson’s Quarter Sessions,
495, on the duties of the counsel for the prosecution, says:
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‘“ When the counsel for the prosecution addresses the jury
he ought to confine himself to a simple atatement of the
facts which he expects to prove; but in cases where the
prisoner has no counsel he should particularly refrain from
stating any part of the facts, the proof of whieh from his
own brief appears doubtful, except with proper qualifi-
cation; for he will either produce on the minds of the
jurors an impression which the mere failure of the evidence
may not remove in instances where the prisoner is unable
to ecomment on it with effect; or may awaken a feeling
against the case for the prosecution which in other re-
spects it may not deserve. The court, too, if watehful, ean-
not 'fail, in the summing uwp, to nofice the diserepancy
between the statement and the proof. Bui in all eases, as
well of felony as misdemeanour, where a prisoner has coun-
sel, not only may the facts on which the prosecution rests
be stated, but they may be reasoned on, so as to anticipate
any line of defence which may probably be adopted. For
a8 connsel for parties charged with felony maynow address
the jury ia their defence, ag might always have been done
in misdemeanour, the position of parties charged with
either degree of offence is thus sssimilated in cases where
they have counsel, and it is no longer desirable for the pro-
secutor’s counsel to abstain from observing generally on the
case he opens in such manner as to connect its parts in
any way he may think advisable to demonstrate the pro-
bability of guilt and the diffieulty of an opposite conclusion.
But even here he should refrain from indulging in invee-
tive, and from appealing to the prejudices or prasions of
the jury; for it is neither in good taste nor right feeling to
struggle for a convietion as an advocate in a eivil causa
"contends for a verdiet.”

On the duties of counsel, in opening the case for the
prosecution, it is said in Archbold, 178: * In doing so he
-ought to state all that it is proposed to prove, as well
declarations of the prisoners as facts, so that the jury may
see if there be a discrepancy between the opening state-
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ments of counsel and the evidence afterwards adduced in
gupport of them: per Parke, B,, R. v. Hartel, 7 C. & P.
778 ; R. v. Davis, 7 C. & P. 785 ; unless such declarations
should amount to a confession, where it would be improper
for counsel to open them to the jury; R. v. Bwatking, 4 C.
& P. 548. The reason for this rule is that the circum-
stances under which the confession was made may render
it inadmissible in evidence. The general effect only of any
confession said to have been made by a prisoner ought,
therefore, to be mentioned in the opening address of the
prosecutor’s eounsel.”

Mr. Justice Blackburn, in R. v. Berens, 4 F. & F. 842,
Warbk, Lead. Cas. 287, said that the position of prosecuting
counsel in a criminal ease is not that of an ordinary coun-
gel in a civil case, but that he ig acting in a quast judieial
capacity, and ought to regard himseif as part of the court:
that while he was there to eonduct his case, he was to do
it at his discretion, but with a feeling of responsibility, not
ag if trying to obtain a verdict, but o assisi the judge in
fairly putting the case before the jury, and nothing more.

In B. v. Puddick, 4 F. & F. 497, it is said per Cromp-
ton, J.: “The counsel for the prosecution are to regard
themselves as ministers of justice, and not to struggle for
a conviction as in a case at nisi prius; nor be befrayed by
feelings of professional rivalry to regard the question at

issue a8 one of professional superiority, and a contest for -

skill and pre-eminence.”

Summing up by counsel for the prosscution, where the
defence brings no evidence.—It has alveady been remarked
that in practice, if the counsel for the prosecution has the
right of reply and intends to avail himself of it, it would be
waste of time for him to sum up; but if the counsel has
not the right of reply he will perhaps find it useful to
review the evidence as it has been adduced, and give some
explanations to the jury. But it has been held in R. v.
- Puddick, 4 F. & F. 497, that the counsel for the prosecution

. —

IR
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ought not, in summing up the evidenece, to maks obser- -
vations on the prisoner’s not ealling witnesses, unless, at ail
events, it has appeared that he might be fairly expected to
be in a position to do so, and that neither ought counsel
to press it upon the jury that if they acquit the prisoner
they may be considered to conviet the prosecutor or prose-
cutrix of perjury. Nor is it the duty of counsel for the
prosecution to sum up in every case in which the prisoner’s
counsel does not call witnesses. The statute gives him the
right to do so, but that right cught only to be exercised in
exeeptional eases, such as where erroneous statements have
been made and ought to be corrected, or when the evidenee
differs from the instructions. The counsel for the prose-
cution i to state his case before he calls the withesses;
then, when the evidence has been given, either to say
simply, ““I say nothing,” or “I have already told you what
would be the substance of the evidence, and you see the
statement which I made is correct;” or in exceptional
eases, a8 if something different is proved from what he
expected, to address to the jury azy siitable explaunation
which may be required: R. v. Berens, 4 F. & F. 849,
reporter’s note; R. v. Holchester, 10 Cox, 226: R.v.
Webb, 4 F. & F. 862. By the Canada Fvidence Act of
1898, 66 V. c. 81, s. 4, it is enacted that the failure of the
sccused or of his wife or husband to testify shall not be
made the subject of comment by the judge or by counsel
for the prosecution in addressing the jury.

The defence~The defendant cannothave the assistance
of counsel in examining and cress-examining witnesses,
and reserve to himself the right of addressing the jury :
R. v. White, 8 Camp. 98; R. v. Parkins, 1 C. & P, 548.
But sec post as to statements by him to the jury. But if
- the defendant conducts his own case counsel will be allowed
to address the court for him on points of law arising in the
case: Idem. Not more than two counsel are entitled to
address the court for a prisoner during the trial upon &
point of Iaw : R. v. Bernard, 1 F. & F. 240.




762 PROCEDURE, _ [Sec, 841

The counsel for the defendant may comment on the
case for the prosecution. He may adduce evidence to any
extent, and even introduce new facts, provided he can
eatablish them by witnesses. He cannot, however, aasume
ag proved that which is not proved. Nor will ke be
allowed to state anything which he is not in a situation to
prove, or to state the prisoner's story as the prisoner him-
gself misht have done: R.v. Beard, 8 C. & P. 142; R. v.
Butcher, 2 M. & Rob. 228.

At s meeting of all the judges, in 1881, in England it
wag resolved: ¢ That in the opinion of the judges it is con-
trary to the administration and practice of the criminal law
as hitherto allowed, that counsel for prisoner should state
to the jm"y a3 alleged existing facts, matters which they
have been told in their instruetions, on the authority of the
prisoner, but which they do not propose to prove in
evidence™: Archbold, 180.

Bishop says, 1 Cr. Proe. 811: “No lawyer ought to
undertake to be a witness for his client, except when he
testifies under oath, and subjects himself to cross-examina-
tion, and speaks of what he personally knows. Therefore,
the practice, which seems to be tolerated in many courts, of
counsel for defendants protesting in their addresses to the
jury that they believe their elients to be innocent, should
be frowned down and pub down, and never be permitted to
ghow itself more. If s prisoneris guilty and he communi-

cates the facts fully to counsel in order to enabla the latter .

properly to conduct the defence, then, if the counsel is an
honest man, he cannot say he believes the prisoner inno-
cent; but if he is a dishonest man he will as soon say this
as anything. Thus a premium is paid for professional
lying. Again, if the counsel is & man of high reputation,
a rogue will impose upon him by a false story to make
him an “innoeent agent” in communicating a falsehood o
the jury. Lastly, a decent regded for the orderly adminis-
tration of justice requires that only legal evidence be

-
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produced to the jury, and the unsworn statement of the
prisoner’s counsel, that he bslieves tha prisoner innocent,
is not legal evidenee. It is the author's cherished hope
that he may live to see the day when no judgs, siiting
where the common law prevails, will ever, in any cireum-
stances, permif such a violation of fundamental law, of true
decorum, and of high poliey to take place in his presence
a8 is invelved in the practice of which we are now
speaking.”

On the same subject it is said in 8 Wharton's Cr. L.
3010: “Nor is it proper for counsel in any stage of the
cage to state their personal conviction of their elient’s inno- -
cence. To do 80 i8 & breach of professional privilege, well
deserving the rebuke of the ecourt. The defendant is to be
tried siinply by the legal evidence adduced in the case; and
to intrude on the jury statements not legal evidenece is an
interference with public justice of such a character that, if
persisted in, it becomes the duty of the court, in all cases
where this can be done constitutionally, to discharge the
Jury and continue the ease. That which would be con-
sidered a high misdemeanour in third parties eannot be
permitted to eounsel. And where the extreme remedy of
discharging the jury is uot resorted to, any undue or
Irregnlar comment by counsel may be either stopped at the
time by the court, or the mischief corrected by the judge
when charging the jury.”

Summing up by the defence—The counsel for the pri-
- soner or the prisoner himself is entitled at the close of the
examination of his witnesses to sum up the evidence: R. v.
Wainwright, 13 Cox, 171. In practice,’it is the only time
when the counsel for the prisoner addresses the jury, and
what has just been said on the defence generally applies to
the address to the jury, whether made before or after the
examination of witnesses,

The rule formerly was that if the prisoner’s counsel has
addressed the jury the prisoner himself will not be allowed
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to address the jury also: R. v. Boucher, 8 C. & P. 141; °

R. v. Burrows, 2 M. & Rob. 124 ; R. v. Rider, 8 C. & P. 539.
But the following cases show that there seems now in
England to be no well settled rule on the subject. Here,
in Canada, now that by the Evidence Act of 1893, 56 V.¢. 31,
8.4, the prisoner is a competent witness, he probably will not
be allowed to make a statement to the jury. Asheisat
liberty to give his story upén oath, he should not be allowed
to protect himeelf from cross-examination by making the
same statement not upon oath,

A person on his trial defended by counsel is not entitled
to have his explanation of the case to the jury made through
the mouth of his counsel, but may, at the conclusion of his
counsgel's address, himself address the jury and make such

statements, subject to this, that what he says will be treated

ag additional facts laid before the court, and entitling the
prosecution to the reply: R. v. Bhimmin, 15 Cox, 122;
seg reporter's mote, and R. v. Doharty, 16 Cox, 8086,
Warb. Lead. Cas. 242.

In R. v. Weston, 14 Cox, 846, the prisoner’s counsel
was allowed to make a statement on behalf of his client.

Der Stephen, J., A prisoner may make a statement to
the jury provided he does so before his counsel’s address to
the jury: R. v. Masters, 50 J. P. 104.

A prisoner on his trial defended by counsel may, at the
conelusion of his counsel’s address, make a statement of
facts to the jury, but the prosecution will be entitled to
reply: R. v. Rogers, 2 B. C. L. R. 119,

In R. v. Taylor,;15 Cox, 265, the prisoners were allowed
to address the jury after their counsel: see R, v. Millhouse,
15 Cox, 622, where the judge said that could be allowed
only where the prisoner called no witnesses.

In R. v. Borrowes, cited in Shirley's Leading Cases, 140,
the ecourt held that & prisoner defended by counsel is not
entitled to address the jury as a matter of right.

Faste
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The Reply.—1f the defendant brings no evidence the
counsel for the prosecution is not allowed fo reply, except
if he be the Attorney-General or Solicitor- General or
counsel acting on behalf of either of them.

On thig privilege to reply it is said in 1 Taylor Ev.,
par. 862: *“ But as this is a privilege, or rather a preroga-
tive which stands opposed to the ordinary practice of the
courts, the true friend of justice wili do well to watch with
jealousy the parties who are entitled to exercise it. Mre
Horne, so long back as the year 1777, very properly
observed that the Attorney-Gteneral would be grieviously
embarrassed {o produce a single argument of reason or
justice on behalf of his elaim, and, as the rule which pre-
cludes the counsel for the proseention from addressing the
jury in reply when the defendant has called no witneeses
has been very long thought to afford the best seenrity
againegt unfairness in ordinary trials, this faet raises a
natural suspicion that a contrary rule may bave been
adopted, and may still be followed in State prosecutions,
for a different and less legitimabe purpose. It iz to be
hoped that ere long this question will receive the consider-
ation which its importance demands, and that the Legis-
lature, by an enlightened interference, will introduce one
uniform practice in the trial of political and ordinary
offenders.”

1f the defendant gives any evidence, whether written or
parol, the counsel for the prosecution has a right to reply.
If witnesses are called merely to give ovidence to character
the eounsel for the prosecution is strietly entitled to reply,
though in England, in such eases, the practice is not fo
reply. -

In R. v. Bignold, 4 D. & R. 70, Lord Tenderden revived
an important rule, originally promulgated by Lord Kenyon,
and by which a reply is allowed to the counsel for the
prosecution if the eounsel for the defendant, in his address
to the jury, states any fact or any document which is not

A
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already in evidence, although he afterwards declines to
prove the fact or put in the writing : 5§ Burn, 857 ; see R. v.
Trevelli, 15 Cox, 289; R. v, Btephens, 11 Cox, 669; R. v.
DBurns, 16 Coz, 195, Warb. Lead. Cas. 240.

Evidence 1n reply.——Whenever the defendant gives evi-
dence to prove new matter by way of defence, which the
Crown could not foreses, {Le counsel for the prosecution is
entitled to give evidence in reply to contradict it, but then
he does not address the jury in reply before going into that
evidence. The general rule is that the evidence in reply
must bear directly or indirectly upon the subject-matter of
the defence, and ought not to consist of new matter uncon-
nected with the defence, and not tending to controvert or
dispute it. This i the general rule, made for the purpose
of preventing confusion, embarrassment and waste of time;
but it rests entirely in the diseretion of the judge whether
it ought to be strictly enforced or remitted as he may think
best for the discovery of truth and the administration of
Jjustice: 2 Phillips’ Ev. 408; R. v. Briggs, 2 M. & Rob.
199; R, v, Frost, 9 C. & P.159. Where the counsel for
the Crown has, per incuriam, omitted to put in a piece of
evidence before commencing his reply, and the course of
justice might be interfered with if the evidence were not
given, the court may permit the evidence to be given: R.
v. White 2 Cox, 192. It evidence of his good character is
given on behalf of a prisorer, evidence of his bad character -
may be given in reply : R. v. Rowton, L. & C. 520, over-
ruling R. v. Burt, 5 Cox, 284; se¢e R. v. Brown, Warb.
Lead. Cas. 286 ; R. v. Triganzie, 15 O. R. 294,

Defendant’'s reply on evidence adduced in answer to
his own—When evidence is adduced for the prosecution
~ in reply to the defendant’s proof the defendant’s counsel
has & right to address the jury on it, confining himself to
its bearings and relations, before the generalfreplying ad-
dress of the prosecution: Dickinsou's Quart. Sess. 565.
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Witnesses may be recalled: R. v. Lamere, 8 L. Q. J.
281; R. v. Jennings, 20 L. C. J. 291; 2 Taylor, Ev. par.
1331.

Charge by the judge to the jury.—1It is the duty of the
president of the court, the case on both sides being closed,
to sum up the evidence. His addressought to be free from
all technical phraseology, the substance of the- charge
plainly stated, the attention of the jury directed fo the
precise issue {0 be tried, and the evidence applied to that
issue. It may be necessary, in some cases, to read over
the whole evidence, and, when requesied by the jury, this
will, of course, be done; but in general it is better merely
to state its substance: 5§ Burn, 857; 1 Chit. 632 ; sec Re
Dillet, 16 Cox, 241, for a conviction set aside by the Privy
Council on account of the unfairness of the charge.

In 12 Cox, 549, the editors reported a case from the
United Btates, preceding it with the following remarks :
“Although an American cage, the principles of the erim-
inal law being the same as in England, and the like duties
and powers of the judge being recognized, a carefully pre-
pared judgment on an important question that may arise
here at some time has been decmed worthy of a place for
any future reference.”

The case is Commonwealth v. Magee, Philadelphia,
December, 1878, decided by Pierce, J., as follows, on a
motion for a new trial and in srrest of judgment ox the
ground of misdirection in the charge to the jury:

Pierce, J., in his judgment, said: “The evidence
agoinst the defendant was elear and explicit by two wit-
nesges, who festified to having bought and drunk liquors
at the defendant’s place within this year. The defendant
-offered no testimony.”

“There was nothing in the manner or matter of the
‘witnesses to call in question their veracity, or in the slight-
st degree to impugn their evidence; the counsel for the
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defence did not in any manner question the truth of their
evidence, but confined his address to the jury to an attack
upon the law and the motives of the prosecutors. Were

" the jury, under these circumstances, at liberty to disregard
their oazths aud acquit the defendant? They had been
solemunly sworn to try the case according to the evidence,
and a regard to their oaths would lead them but to one
conclusion, the guilt of the defendant, The counsel for the
Commonwealth states the charge to have been: * The judge
declared that he bad no hesitation in saying that, under
the evidence, it was the duty of the jury to render a verdict
of guilty under the bill of indietment.” But no matter which
form of expression was used, it was the evidence to which
I had just called their attention that indicated their duty,
and in view of which the remark was made, I perceive no
error in this, It was not a dirvection to the jury to eonvict
the defendant. It was simply pointing them to their duty.
Jurors are bound to observe their oaths of office, whether
it will work a conviction or acquittal of 5 defendant, and
they are not at liberty to disregard uncontradicted and
unquestioned testimony at their will and pleasure. Where,
however, the testimony is contradieted by testimony on the
other side, or a witness is impeached in his general char-
acter, or by the improbability of his story, or his demeanonr,
it wonld be an unquestionable error in a judge to assume
that the facts testified to by him had been proved.”

In 3 Wharton’s Cr. L., par. 8280, it is said: “Can a
judge direct a jury peremptorily to acquit or conviet if, in
his opinion, this is required by the evidence? Unless
there is a statutory provision to the contrary this is within
the province of the court, supposing that there is no dis-
puted fact on which if is essential for the jury to pass.”
See, also, 1 Wharton Cr. L., par. 82c.

See charge to the jury in R. v. Dougall, 18 L. C. J. 90.

In R. v. Wadge (July 27th, 1878), for murder, Denman,
J., remarked that “ he had to take exception to the request
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made to the jury by the counsel for the defence, that, *if
they had any doubt about the case, they should give the
prisoner the benefit of it." That was an expression fre-
quently employed by counsel in defending prigoners, but it
was a fallacious and an artful one, and intended to deceive
Juries. The jury had no right to grant any beneflt or boon
to any one, but only to be just and do theiy duty.” .

In R. v. Glass (Montreal, Q. B., March, 1877), the
counsel for the defenee after the judge's charge asked him
to instruct the jury with regard to any doubt they might
have in the case. Ramsay, J., answered, ““ No, I shall not
when there is no doubt.” _

When the judge has summed up the evidence he leaves
It t0 the jury to congider of their verdict. If they eannot
agree by eonsulting in their box they withdraw to a conven-
ient place, appointed for the purpose, an officer being
sworn to keep them, as -follows, in all capital cases, (and.
in other cages, when so ordered by the court, 8. 678):  “ You
shall welland $ruly keep this jary, you shall not suffer any
person to speak to them, neither shall you speak to them

yourself, unless it be o ask them if they are agreed on

their verdict. So belp you God:” 1 Chit. 632; 5§ Burn,
357.

But this formality need not appear on the face of the
record. The precautions taken for the safe keeping of the
jury are noted by the clerk in the register, but they form
no part of what is technically known as the record. Con-.
sequently the regularity or sufficiency of this part of the.
proceedings eannot be questioned upon & writ of error:
Duval v. R., 14 1. C. R. 59.

The jury coming back to the box the prisoner ig brought
to the bar, The clerk then ealls the jurors over by their
names, and asks them whether they agres on their verdict;
if they reply in the affirmative, he then demands who shall
say for them to which they answer, their foreman. He

then addresses them as follows: *“ Gentlemen, are you
Ormr Law—49
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agreed on your verdiet; how say you, is the prisoner at
the bar (or naming him if the defendant is bailed ornot in
court) guilty of the offence whereof he stands indieted, or
not guilty?”’ If the foreman says guilty, the clerk of the
court addresses them as follows : * Hearken to your verdict
48 the court recordeth it; you say that the prisoner at
tire bar {or as the case may be) is guilty (or “ not guilty,” of
such is the verdict received) of the offence whereof he stands
indicted; thatisyourverdict, andsosay youall.” The vardict
is then recorded. The assent of all the jury to the verdict
pronounced by their foreman in their presence ig to be con-
«clusively inferred. But the court may, before recording
the verdict, either proprio motu, or on demand of either
party, poll the jury, that is to say, demand of each of threm
succesaively if they concur in the verdiet given by their
foreman : 9 Hale, 299 : Bacon’s Abr. Verb. juries, p. 768 ;
1 Bishop, Cr. Proe. 1003.

The mere entry, by the clerk, of the verdict does not
necessarily constitute a final recording of it. If it appear
promptly, say after three or four minutes, that it is not
recorded according to the intention of the jury it may be
vacated and set right : R.v. Parkin, 1 Moo, 45; even if the
prisoner bas been discharged from the dock he will be
immediately brought back, on the jury which had not left
the box saying that ‘‘not guilty ” has been entered by
mistake, and that “guilty’* is their verdict R.v. Vodden,
Deays. 229.

A judge is not bound to receive the first verdiet which
the jury gives, but may gend them to reconsider it. Pol-
lock, C.B., said, in B. v. Meany, L. & C. 918 : “ A judge has
& right, and in some cases it i his bounden duty, whether
in a ecivil or a criminal case, to tell the jury to reconsider
their verdiet. He is not bound to receive their verdict
unless they insist upon his doing so; and where they ve-
congider their verdict, and alter it, the gecond, and not the
first, is really the verdict of the jury.” See R. v. Smith, 1

-
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Russ. 749 ; Archbold, 166 ; Bacon’s Abr. Verb. * verdict;
& Burn, 858; 1 Chit. 647; R. v. Maloney, 9 Cox, 6; 2
Hale, 809.

A recommendation to mercy by the jury is not part of
their verdict: R. v. Trebileock, Dears. & B. 453; R. v.
Crawshaw, Bell, 808,

The saying that *“ a judge is bound to be counsel for the
prisoner ” iy erroneous: Per Wills, J., in R. v. Gibson, 16
Cox, 181.

QUALIFICATION OF JURORE,

662. Every person qualified and summoned as grand or petit juror,
aceording to the laws in force for the time being in any province of Canada,
shall be duly qualified to serve s such juror in criminal cases in that provinee.
R. 8. C. c. 174, 5, 180,

The following words were in the repealed clause:
 whether such laws were in force or were or are enacted
by the Legislature of the Province before or after such pro-
vinoe became a part of Canada, but subject always to any
provision in any Act of the Parliament of Canada, and in
80 far as such laws are not inconsistent with any such Act,

The Jurors and Juries Acts of Ontario and Quebee, and
8. 160 of the Dominion Criminal Law Procedure Aet, are
constitutional: R. v. Provost, M. L. R. 1 Q. B. 477  Rov.
Bradshaw, 88 U. C. Q. B. 564; R. v. O'Rourke, 1 0. R. 464.

The defendant in & criminal ease has no right o 4 com-
munication of the petit jury list: R. v. Maguire, 18 Q. L.
R. 99.

JURIEY Dt MEDIETATE LINGTE ABOLISHED AS TO ALIENS,

663. No alien shall be entitled to bs tried by & jury de medictate lingue
but shall be tried as if he was a natural born subject. R. S. C. e 174, =, 161.

Ever since the 28 Ed. IIL ¢, 18, aliens, under our
criminal law, have been entitled to be tried by a jury com-
posed of one half of citizens and one half of aliens or
foreigners, if so many of these eould be had. It seems to
have been thought necessary, in R, v. Vonhoff, 10 L. C. J,
292, that these six aliens should be natives of the country’
$o which the defendant alleged himself to belong, but the
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better opinion seemed to be that six aliens were required,
without regard to nationality. 8.2 of 28 Ed. IIL e. 18,
says ‘ the other half of aliens.”

However, this is now of historical intevest only, and by
the above clause aliens, all through the Dominion, when
- indioted before a eriminal court, are on the same footing as
British subjects as to the composition of the jury.

In England also, now, an alien is not entitled fo a jury
de medietate linguee : 88 & 84 V. e, 14 (Imp.).

Mixep JURIES TN PROVINCE oF (JQUEREC

664. In those districts in the provines of Quebee in which the eheriff is
required by law to return a panel of petit jurors cornposed one balf of persona
speaking the English langnage, and one half of persons speaking the French
languags, heshall in his return apecify separately those jurors whom he returns
as speaking the Englich language, and those whom he returns as speaking the
French language respectively ; and the names of the jurors so summened shall
be called alternately from such lists. R. 5, O, . 174, 5. 166,

The right to a medietate linguce jary exists in misde-
meanours a8 in felonies: R. v. Maguire, 18 Q. L. B. 99.

Sub-section 2 of 8.7, 27 & 28 V. ¢. 41 (1864), clearly
gives that right to any prosecuted party. And though
the Quebec Legislature, by 46 V. c. 16, 8. 62 (1888), bas
repealed the said Act, this particular clanse, giving the .
right to a mixed jury, must be considered as still in force,
the Quebec Legislature not having had the right to repeal
it. Otherwise, there is no statute in the Province giving
the right to a mixed jury in any ease whatever, 8. 664,
anie, merely taking it for granted that the right exists. If
the Quebec Legislature had the power to repeal that clause
the Dominion Parliament had not the right fo enact for.
Manitoba 9. 167 of the Procedure Act, now &. 665, post.

Where in a case of felony, in which one half of the jury,
on the application of the prisoner, were sworn &g being
skilled in the French language, it was discovered after
verdiet that one of sueh French half was not so skilled in
the French language ; held, that the trial and verdict were
null and void : R. v. Chamaillard, 18 L. C, J. 149.
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The right to.have a jury, composed of atleast one half of

persons skilled in the langmage of the defence, must,

undoubtedly, both in Manitoba and Quebec, be exercised
upon arraigninent, Immediately after arraignment the
venire ig presumed to have issued, and if it issues without
this order the jurors must he summoned in the usual man-
ner, that is to say, without regard to language.

In R. v. Dougall, 18 L. C. J. 85, it was held by Mr.
Justice Ramsay: 1st. That where defendant has agked for
a jury composed one half of the language of the defence
six jurors speaking that language may first be put into the
box, before calling any juror of the other language; 2ad.
That the right of the Crown to tell jurors  to stand aside,”
exists for misdemeanours as well as for felonies; 8rd. That
when to obtain eix jurors speaking the language of the
defence all speaking that language have been ecalled, the
Crown is still at liberty to challenge to stand aside, and ia
not keld to show cause until the whole panel is exhausted.
Mr. Justice Ramsay said that the calling the jurors’ names
alternately from the English and French lists, mentioned
in 8. 40, now s. 664, ante, is only directory, and applies only
to the calling of the jury in ordinary cases, where no order
‘hagbeen given for a jury composed of one half English and
‘one half French. The case was reserved, by the learned
judge, for the consideration of the full court, bub only on
the one point thirdly above mentioned, given in the sum-
mary of the report of the decision of the court, at page 242,
18 L. C. J,, as follows; ““Where fo obtain six jurors
speaking the language of the defence (English), the list
of jurors speaking that language was called, and several
were ordered by the Crown to stand aside ; and the six Eng-
lish-speaking jurors being sworn the eclerk re-commenced
to call the panel alternately from the list of jurors speak-
. ing the English and French languages, and one of those
(English) previously ordered to ** stand aside” waa again
called: Held, that the previous * stand aside "’ stood good
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until the panel was exhausted by ail the names on both
lists being called.”

MixeED JURIES IN MANITOBA.

668. Whenever any person who is arraigned before the Court of Queen’s
Bench for Manitoba demands a jury composed, for the one half at least, of
persons skilled in the language of the defence, if such language is either English
or French, he shall be tried by a jury composed for the one half at least of the
persons whose names stand first in succession upon the general panel and wha,
on appearing and not being lawfully challenged, are found, in the judgment of
the court, to be skilled in the language of the defence.

2, Whenever, from ths number of challenges or any other cause, there is
in any such case & deficiency of pereons skilled in the language of the defence
the court shall fix another dsy for the trial of such case, and the sheriff shall
supply the deficiency by summoning, for the day so fixed, such additional
number of jurors skilled a the language of the defence as the court orders, and
a3 are found inscribed next in suecession on the list of petat jurovs. R. 8. C.
¢ 174, 8. 167,

See remarks under preceding section.

CHALLENGING THE ARRAY, (New)

668. Ejther the he prosecutor may challenge the array on
the gronnd artinlit; ,\}fra.ud 0411&11 miseconduct on the part of the sheriff
or his deputies by whom the panel was returned, dut or no ofher grownd, The
objection shall ba made in writing, and shall siate that the person returning
the panel was partial, or waas teaudulent, or wilfully misconducted himself, as
the case may be. Such objection may be in tha form KK in schedule cne
hereto, or ta the like effect.

2, If partiality, fraud or wilful misconduct, a8 the case may. be, is denied
the court shall appoint any two indifferent persons to try whether the alleged
ground of challenge is true ornot, 1f the triers find that the alleged ground
of challenge is true in fact, or if the party who has not challenged the array
admita that thé ground of challenge is true in fact, tha court shall direct &
new panel to be returned.

This is taken in part from 89 & 40 V. ¢. 78, 8. 17 (Imp.)
(for Ireland).

i,
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EKEK.—(Section 886.)
CHALLENGE TO ARRAY,

Canada,
Province of y b . S
County of . '

The Queen )  The said A, B., who prosecutes for our Lady
v - the Queen (or the said C. D., as the case may be)
C.D. J challenges the array of the panel on the ground
that it wag retirned by X. Y., sheriff of the county of
(or E. F., deputy of X. Y., sheriff of the county of , 68 the
case may be), and that the said X, Y. (or B. F., as the case may be)
was guilty of partiality (or fraud, or wilful misconduct) on
returning said panel,

Relationship between the sheriff and the prosecutor or
the defendant are no more by themselves grounds for
challenging the array, and R. v. Rouleau, 16 Q. L, R. 822
cannot now be followed. The form above given is very
general, but the court may order the party challenging to
give particulars: see Archbold, 171,

A challenge to the array is an exception to the whole
panel of jurors returned, and must be made before the
gwearing of any of the jury is commenced.

The ground of the challsnge may be either that some
fact exists inconsistent with the impartiality of the sheriff,
or other officer returning the panel, or that some fact
exists which makes it improbable that he should be im-
partial, or that some fact exists which does, in fact, interfere
with his impartiality.

The challenge must be in writing, and must set forth
the fact on which it is grounded. The court must decide
whether the alleged fact is in itself a good cause of chal-
lenge, in which ease it is called a prinecipal challenge, or
whether it is merely a fact from which partiality may or
may not be inferred, in which case it is called a challenge
to the favour, or that the sheriff hag been guilty of some
default in returning the panel. -
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If the court holds that the alleged fact is & good cause
for a principal challenge, and the alleged fact is denied, or
if the court .'h_olds that the alleged fact is good as a
challenge to the favour, and either the fact or the partiality
sought to be inferred from it, or both, are denied, two triers
must be appointed by the court to try the facts in dispute.

If the triers find in favour of the challenge the panel is
quashed, and a new one is ordered to be returned by the
cotoners or other officers. If they find against the chal-
lenge the panel is affirmed : Stephen’s Cr. Proe. Art. 280.

Held, in an indietment against R. M., that it was ground
of principal challenge to the array that the prizoner’s
husband had an action pending againat the sheriff for an
assault committed on the prisoner: R. v. Rose Milne, 4 P &
B. (N. B) 894. This case cannof now be followed.

CaLLING TEE PAREL,  {New).

66'7. If the array is not challenged, or if the triers find against the
challenge, the officer of the court shall proceed to eall the names of the jurors
in the following manner : The name of each juror on the panel returned, with
his number on the panel and the place of his abods, shall be written on a
distinet pieceo of card, such cards being all as nearly a5 may be of an equal size,
The cards shall be delivered to the officer of the court by the sheriff or other
officer returning the panel, and shall, under the direction and care of the

" offleer of the court, be put together in a box to be provided for that purpose,
and shall be shaken together.

2. The officer of the court shall in open court draw oub the said cards, one
after snother, and shall call out the name and number uporn each such card as
it is drawn, until such s number of persons have anewered to their names as in
the opinion of the court will probably be sufficient to provide a full jury after
allowing for challenges of jurors and directions to stand hy.

8. The officer of the court shall then proceed to swear the jury, each juror
being called to swear in the order in which his name iz so drawn, until, efter
subtracting all challenges allowed and jurcrs directed to stand by, twelve
jurors are sworn, If the number ac answering is not sufficient to provide a
full jury such officer shall proceed to draw further names from the box, anfl
call the same in manner aforesaid, until, after challenges allowed and direotions
to stand by, twelve jurore are sworn.

4. If by challenges and directicns to stand by the panel is exheusted with-
out leaving a suffleient number to form & jury those who heve been directed to
stand by shall be again called in the order in which they were dravm, and shall
ke sworn, unless challenged by the accused, or unless the prosecutor challenges
them and shows cause why they should not be sworn : Provided that if hefore
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any such juror is sworn other jurymen in the panel become available the
prosecutor may require the names of such jurymen to be put into and drawn
from the bhox in the manner hereinbefore prescribed, and such jurors shall be
sworn, challenged, or ordered to stand by, as the case may be, befors the
Jjurors originally ordered to stand by are again called,

. The twelve men who in manner aforesaid are ultimately sworn shall be
the jury to try the issues on the indictment, and the names of the men =0
drawn and sworn shall be kept apart by themselves until such jury give in
their verdict or until they are discharged; and then tha names shall be
returned to the box, there to be kept with the other names remaining at that
time undrawn, and so fofies guoties as long as sny issue remains to be tried.

6. Provided that when the prosecutor and sccused do not object thereto
the court may try any issue with the same jury that has previously tried or
been drawn to try any other issus, without their names being returned to the
box and redrawn, or if the parties or either of them ohject to some one or more
of the jurors forming such jury, or the court excuses any one or more of them,
thon the court may order such persons to withdraw, and may direct the
requisite number of names to make up a complets jury to be drawn, and the
persons whose names are so drawn shall be sworn.

T. Provided also, that an omission to follow the directions in this section
shall not affect the validity of the proceedings.
This section is taken from the 89 & 40 V, o. 78 8. 19
(Tmp.), for Ireland.
CraLirNgEs, Ere.
688. Every one indieted for treason or any offence punishable with desth
is entitled to challenge twenty jurors peremptorily.

2. Every one indicted for any offence, other than treason or an offence
punishable with death, for which he may he sentenced to imprisonment for
more than five years, is entitled to challenge twelve jurors peremptorily.

8. Every one indicted for any other offence is entitled to challenge four
jurors peremptorily.

4. Every prosecutor and every accused person is entitled to any numher of
challenges on any of the following grounds 5 that is to say :

(=) that any juror's name doss not appear in the panel : Provided that no
talsnomer or misdeseription shall be a ground of challenge if it appears to the
court that the desceription g'wen in the panel sufficiently designates the persons
referred to; or

+{b) thatany juror is not indifferent between the Queen and the aceused ; or

(¢} that any juror has been convicted of any offence for which he was
aentenced to death or to any term of imprisonment with hard labour or exceed-
ing twelve monthe ; or

{d) that any juror is an alien.

8. No other ground of challenge than those ahove-mentioned shall be
allowed.

6. If any such challenge is made the court may in ity discretion require the
party challenging to put his challenge in writing: The challenge may be in
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the form LL in schedule one hereto, or to the like effect. The other party may
deny that the ground of challenge is true,

7. If the ground of challenge is that the jurors’ names do not appear in the
panel, the issue shall be tried by the court on the voér dire by the inspeotion of
the panel, and such other evidence as the court thinks fit to receive.

8. If the ground of challenge be other than as last aforesaid the two jurora
lgst gworn, or if no jurors have then been sworn then two persons present.
whom the court may appoint for that purpose shall be sworn to try whether
the juror objected to atands indifferent between the Queen and the seoused, or
has been comvicted, or is an elen, as aforesaid, as the oase may be. If the
court or the triers find against the challenge the juror shall be aworn, If
they find for the challenge he shall not be sworn. If after what the eourt con.
siders u reasonable time, the triers are unable fo agree the court may discharge
them from giving a verdiet, and may direct other persons to be sworn in their
place, .

9, The Crown shall have power to chellenge four jurors peremptorily,
and may direct any number of jurors not peremptorily challenged by the
accused to stand by until all the jurors have been called who are available for
the purpose of trying that indictment. : ~

10, The accused may be called upon to declare whether he ohallonges any
jurors paremptorily or otherwise, befors the prosecutor iz called upon to declara
whether he requires such juror to stand by, or challenges him either for cause
or peremptorily. R. 8. C. o 174, 8, 163 & 164, (Admended).

LL.—(Section 668.)

CHALLENGE TO POLL.

Canada, ‘L
Province of, ,
County of -J .
The Queen The said A.B., who prosecutes, &e¢ {or the
T b said C.D., as the case may be) chullenges G.H., -
-C.D, J on the ground that his name does not appear in

the panel (or * that he is not indifferent between the Queen and
the said C.D.,” or ‘‘that he was convicted and sentenced to
(*death’ or *pemal servitude, or *‘imprisonment with hard
labour,’ or ¢ exceeding twelve months,”"” or < that he is disquali-
fied a8 an alien.”

“Jurors” in second line of s-5. 10 ought to be “juror.”

The word *‘last’’ in s-8. 8 constitutes a change in the
law ag given in Bacon’s Abr, Juries E. 12: 8 Blacks. 863 ;
2 Hale, 275; and Archbold, 178, that ihe two first jurors
aworn are to try all the subsequent challenges. The rule
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that when the challenge is made to the first juror and dis-
allowed by the two triers chosen by the court, then this
first juror is joined to the two triers till another juror is
sworn is nof reproduced. See 5. 675,

A challenge to the polls is an exception to some one or
more individual juror or jurors. It may be made orally.
See -8, 6, ante. After issue joined between the crown and
the prisoner, when the jury is called and before they are
sworn, is the only time when the right of challenge can be
exercised : R. v. Key, 2 Den. 847 ; R. v. Shuitleworth, 2
Den. 841 1; Stephen's Hist. 802. In R. v. Giorgetti,
4 F. & F. 546, it was held that the challenge must be made

* before the book is given into the hands of the juror, and
before the officer has recited the oath, and it comes too late
afterwards though made before the juror has kissed the
book. In R.v. Frost, 9 C. & P. 138, it was held that the
challenge of a juror, either by the Crown or by the prisoner,
must be before the oath is commenced. The moment the
oath has begun it is too late. The oath is begun by the
juror taking the book, having been directed by the officer of
the court to doso. But if the juror takes the book with-
out authority neither party wishing to challenge is to be
prejudiced thereby. Buts juror may be challenged even
after being sworn if the prosecutor consents : Bacon’s Abr.
Verb. Juries, 11; 1 Chit. 545; R. v. Mellor, Dears. & B.
494, per Wightman, J. ' :

By 8-8. 10 of a. 668, the prisoner may be eompelled to
exhaust all his challenges before the Crown is called upon to
show cause for its challenges or order to stand aside:
1 Stephen’s Hist. 808, -

It is obvicus that each juror must be sworn separately
in all eases, see s-8. 8, 8. 667, ante. .

The accused is to be informed before the swearing of
the jurors that if he will challenge them or any of them
he must challenge them as they come to the book to be
sworn and before they are sworn; the following is the
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usual form ; * Prisoner, thess good men, whose names you
ghall now hear called, are the jurors who are to pass between
our Sovereign Lady the Queen and you upon your trial
(in a capital case, upon your life and death) ; if, therefore,
you would challenge them or any of them, you must chal-

lenge them as they come to the book to be sworn, and

before they are sworn, and you shall be heard”: 1 Chit.
581.

The aceused must make all his challenges in person,
even in cages where he has counsel: 1 Chit. 546; 2
Hawk. 570. The practice is not uniform on that point.

To enable the accused to make his challenges he is
entitled to have the whole panel read over, in order that
he may see who they are that appesr: 2 Hawk. 570;
Townly’s case, Fost. 7.

A challenge to the 'polls is either perempiory or for
cause ; a peremptory challenge is such as is allowed to be
made to a juror without assigning any cause ; the number
of these chalienges allowed in gach particular case is settled
by &. 668, ante.

Peremptory challenges are not allowed upon any colla-
teral issue: R. v. Ratcliffe, Fost. 40; Barkstead's case,
Kel. 16; Johnson’s case, Fost. 46; R. v. Paxton, 10
L. C. J. 218.

- Haule, 2 P. C. 2674, says that no peremptory challenges
are allowed to the defendant “if he had pleaded any foreign
plea in bar or in abatement, which went not $o the frial of
the felony, but of some collateral matter only.” And it is
added, in Bacon's Abr. Verb, Juries, 9, that  this peremp-
fory challenge seems by the better opinion to be oniv
allowable when the prisoner pleads the general issue.
This would seem to take away the right of peremptorily
challenging on the trial of pleas of *autrefois acquit,” or
“ gutrefois convict.” But it is not so; the issue on a plea
of this kind is not a collateral issue. And it is said in 2
Hale, loc. eit., that if & man plead not guilty, or plead any
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other matter of fact triable by the same jury, and plead
over to the felony, he has his peremptory challenges. By
collateral issues must be understood, for instance, where a.
criminal convict pleads any matter allowed by law in bar
of execution, as pregnancy, pardon, an act of graece, or, as
in Rateliffe’s case, above cited, when & person brought to
‘the bar to receive his sentence says that he is not the same
person that was convicted, the issnes in these cases being
always tried by a jury instanter,

Where several persons are tried by the same jury each
of such persons has a right to his full number of peremp-
tory challenges in all cases where the right of peremptory
challenge exists; and if twenty men were indicted for the
same offence by one indictment yet every prisoner should
be allowed his full number of peramptory challenges. Th ey
may join in their challenges, if they wish to be tried
together, and then they can only challenge amongst them
to the number allowed to one: s. 671, post, DBut if they
refuse to do so the Crown has the right of trying each, or
any number of them less than the whole, separately from
the others, in order to prevent the delay which might arise
from the whole panel being exhausted by the challenges : 1
Chit. 535.

S0, in Charnock’s case, 3 Salk. 80 (in many books
etroneously called Charwick,) three being indicted together,
Holt, C.J., told them ‘“that each of them had liberty to
challenge thirty-five of those who were returned upon the
pauel to try them, without showing any cause; but that if
they intended to take this liberty, then they must be trigd
separately and singly, as not joining in the challenges; but,
if they intended to join in the challenges, then they could
challenge but thirty-five in the whole, and might be tried
jointly upon the same indictment;” accordingly, they all
three joined in their challenges and were $ried together and
found guilty.
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A challenge to the polls for cause ia either principal or
for favour: it iz allowed to both the prosecutor and the
defendant : Archbold, 152,

It is said in Archbold, 156 ;: ¢ The defendant in treason
or felony may, for eause shown, object to all or any of the
jurors called, after exhausting his peremptory challenges of
thirty-five or twenty.” If this meane that the prisoner
must first exhaust all his peremptory challenges, before
being allowed to challenge for cause, it is an error, and was
£0 held by the Court of Queen’s Bench, in Ontario, in R. v.
Whelan, 28 U. C. Q. B. 2, confirmed by the Court of Appeal,
28 U. C. Q. B. 108, in which case, it was unanimously held
that the prisoner is entitled to challenge for canse before
exhausting his peremptory challenges, Rickards, C.J., con-
curring, though he had at first at the trial, on Arehbold’s
passage above cited, ruled that the prisoner, before being
allowed to challenge for cause, must first have exhausted
his peremptory challenges.

If the prosecutor or the defzndant have several causes
of challenge sgainat a juror he must take them all at the
same time: Bacon's Abr. Verb. juries, 11; 1 Chit. 545.

If & juror be challenged for cause and found to be indif-
forent he may afterwards be challsnged peremptorily, if
the number of the peremptory challenges is not exhausted :

1 Chit. 545; B. v. Geach, 9 C. & P. 499.

The most important causes of a principal challenge to
the polls are: 1. Propter defectum, on aceount of some
personal objection, as alienage, minority, old age, insanity,
present state of drunkenness, deafness, or a want of the
property qualifications required by law. 2. Propter affec-
twm, on the ground of some presumed or actual partiality
in the juror who is objected to; asif he be of affinity to
either party, or in his employment, or is interested in the
event, or if he has eaten or drunk at the expense of one of
the parties, if the juror has expressed his wishes as fo the
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result of the trial, or his opinion of the guilt or innocence
of the defendant, also if he was one of the grand jurors who
found the indietment npon which the prisoner is then
arraigned, or any other indietment against him ou the same
facts. 8. Propter delictum, on the ground of infamy as
where the juror has been convieted of treason, felony,
perjury, conspiracy, or any other infamous offence ; 8ee s,
668, ante. '

A challenge to the polls for favour is founded on the glle-
gation of facts not sufficient in themselves to warrant the
court in inferring undue influence or prejudice, but suff-
cient to raise suspicion thereof, and to warrant inguiry
whether such influence or prejudice in fact exists. The
cages of such a challenge are manifestly numerous, and
dependent on a variety of circumstances, for the question
to be tried is whether the juryman is altogether indifferent
ag he stands unsworn. If a juror has been entertsmined in
the party’s house, or if they are fellow-servants, are cited
a8 instances of facts upon which a challenge for favour may
be taken: 1 Chit. 544.

In the case of a principal challenge to the polls the
court, without triers, examines either the juror challenged,
or any witness or evidence then offered, to ascertain the
truth of the fact alleged as a ground of challenge, if this
fact is not admitted by the adverse party; and if the
ground i1s made out to the satisfaction of the court, the
challenge is at once allowed, and the juror set aside.

In these cases, the necessary conclusion in law of the
fact alleged against the juror is that he is not indifferent,
and this, ss a matter of law, must be decided by the
court,

But in the case of a challenge for favour the matter of
challenge is left to the discretion of iriers. In this case
the grounds of such challenge are not such that the law
necessarily infers partiality therefrom, as, for instance,
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relationship ; but are reasonable grounds to suspect that the
juror will act under some undue influence or prejudice.’

Bishop says, 1 Cr. Proc. 905: “It is plain that the line
which separates the challenge for prineipal cause and the
challenge to the favour must be either very artificial, or
very uncertain.” :

" And Wharton, 3 Cr. L. 8125, says: “ The distinction,
however, between challenges for favour and those for prin-
cipal cause is so fine that it is practically disregarded.”

The oath taken by the triers is as follows: “ You sholl
well and truly try whether A. B, one of the jurors, stands
indifferent to try the prisoner at the bar, and a true verdict
give according to the evidence. So help youw God.”

No challenge of triers is admissible: 1 Chit. 549.

The oath to be administered to the witnesses hrought
béfore the triers is as follows ¢

-« The evidence which you shall give to the court and triers
wpon this inguest shall be the truth, the whole truth, and
nothing but the truth. So kelp yow God.”

If this challenge is made to the first juror, and before
any one hag been sworn, then the court will direct two
indifferent persons, not returned of the jury, to act as
triers ; if they find against the challenge the juror will be
sworn, and be joined with the triers in defermining the
next chollenges. Such has been the rule heretofore, though,
as noted above, it iz not enacted in s. 668,

But as soon as two jurors have been found indifferent
and have been sworn then the office of the first two triers
ceases, and every subsequent challenge is referred to the
decision of the two first jurors sworn : 3 Blacks, 363 ; (now
the two last, 5. 668). If the challenge is made when there
is yet only one juror sworn, cne trier is chosen by each
party, and added to the juryman sworn, and the three,
together, try the challenges till a second juror is sworn:
1 Chit. 549 ; Bacon’s Abr. Verb, Juries, E. 12; 2 Hale, 274;
8. 675. '
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The trial then proceeds by witnesses before the triers,
in open court ; the juror objected to may also be examined,
having first been sworn as follows :

“ You shall true answer wake to all such questions s
the cowrt shall demand of you. 8o help you God.”

The challenging party first addresses the triers and calls
his witnesses ; then the opposite party dddresses them and
calls witnesses if he sees fit, in which case the challenger
has a reply. But in practice there are no addresses in
such enses. The judge sums up to the triers who then
say if the juror challenged stands indifferent or not ; this
verdict is final : Roscoe, 197, 198. But & juror challenged
by one side and found to be indifferent may still be chal-
lenged by the other: 1 Chit. 545.

See R, v. Mellor, Dears. & B. 468; Morin v, R,16 Q. L R.
366,18 8. C. R. 407; Brisebois v. The Queen, 15 8. C. R. 421;
Bowsse v. Cannington, cited in Doe v. Oliver, 2 Sm. Lead.
Cas. 780; Mansell v. R., Dears. & B. 875; R.v. Geach, 9
C. & P. 499; 1 Chit. 547; 4 Blacks. 353, In Morin v,
R. ubi supra, the result in the Supreme Court was that
the court had no jurisdiction to determine the question
raised.  All that was said upon the merits of that question
19 obifer, ‘ -

On a trial for forgery the panel of petit jurors contained’
the names of Robert Grant and Roherd Crane. Robert.
Grant, as was supposed, was called and went into the box..

After convietion, and before the jury left the box, it was:
discovered that Robert Crane had by mistake answered to
the name of Robert Grant, and that Robert Crane was
really the person who had served on the jury: held, a
mis-trial: R.v. Feore, 3 Q. L. R. 219,

The prisoner should challenge befors the Jjuror takes the
book in his hand, but the Judge, in his diseretion, may allow
the challenge afterwards hefore the oath is fully admin-
istered : R, v. Kerr, 3 L. N. 299. :

Crim, Law—50

RT3
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s CHALLENGE BY THE Crowx 1N LipEL Caszs.

G669, Special provision as to the right of the Crown to camse any juror
to stand aside in a libel case. See anie, under & 202, p. 305

On & public prosecution for libel by order of the
Attorney-General this section does not apply: R. v.
Maguire, 13 Q. L. R. 99. But in all trials for libels upon
private individuals this section applies, even when the
prosécution is conducted by & counsel appointed by and
representing the Attorney-General: R. v. Patteson, 36 U.
C. Q. B.129.

But it is restricted to cases of libel: R. v. Brice, 15
Q. L R, 147.

CHALLENGES IN CasE oF MIXED JURORS.

8'70. Whenever a person accused of an offence for which he would be
entitled to twenty or twelve peremptory challenges as hereinbefore provided
elects to he tried by a jury composed one-half of persons akilled in the language
of the defence under seotions six hundred end sixty-four or sjx hundred and
sixty-five, the number of peremptory challenges to which he is entitled shall
be divided, 5o that he shall only have the right to challenge one half of such
number from amnong the English speaking jurors, and one half from among the
French speaking jurors, R. 8. C. c. 174, ss, 166 & 167, )

This applies to Quebec.and Manitoba: ss. 664, 665,
ante. When the accused has only four peremptory chal-
lenges this s. 670 does not apply. The crown exercises its
challenges without regard to the language of the jurors.

JorsT TRIATS.

671, If several accused persons are jointly indicted and it is proposed to
try them together, they or any of them may either join in their challenges, in
which case the persons who so join shall have only as many challenges as a
‘single pprson would be entitled to, or each may make his challenges in the
same manner an if he were intended to be tried alone.

~ That has always been the law; see remarks, anfte,
under 8. 668,

ORpERING TALES.

 §77%. Whenever after the proceedings hereinbefore provided the panel
hias been exhausted, and a ocomplets jury cannot be had by reason thereof,
then, upon request made on behalf of the Croyn, the ecourt may order the sheriff or
other proper officer forthwith to summon such number of persons whether
" qualified jurors or not as the court desme necessary and directs in order to
make a full jury ; and such jurors may, if necessary, be summoned by word of

" outh. : .

!
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2. The numes of the persons so summoned shall be added to the general
panel, for the purposes of the brial, and the same procesdings shall be taken as
to calling =nd challenging such persons and aa to directing them to stand by as
are herpinbefore provided for with respect to the 'persons named ir the original
panel. R. 8. G ¢ 174, 5. 168,

This is a re-enactment.

JURORY NOT TO SEPARATE. (New).

673, The trial shall proceed continuously, subject to the power of the
court to adjourn it.  Upen every such adjournment the court may in all cases, -
If it 'thinks fit, direct that during the adjournment the jury shell he kept
together, and proper provisidh made for preventing the jury from: holding
communication with any one on the subject of the trial. Such direction shall
be given in all cases in which the aceused may upon conviction be sentenced
to desth. In cther pases, if no such. direction is given, the jury shall be per.
mitted to sepatate.

9. No format adjournment of the court shall hevedfier be veguived, and no
eniry thereof in the Crowm book shall be necessary. R. 8. C. e. 174, 5 169,

JURORS MAY Have Firg, Eto. {New), )
@74, Jurom, after having been sworn, shall be allowed at any time before
giving their verdict the use of fire and light when out of court, and shail also
be allowed reasonable refreshment, 58 V. c. 47, = 21,

S4VING CLaUSE,

678. Nothing in this Act shall alter, abridge or affect any power or
authority which any court or judge has when this Act takes effsct, or any
practice or form in regard to trials by jury, jury process, juries or jurors,
‘except in cases where such power or authority s expressly altered by or is
ineonsistent with the provisions of this Act. R. 8, C. e 174, s, 170,

Section 673 alters the law; s 674 was first enacted in
1890. L
On a trial for felony the jury could not be allowed to
separate during the progress of the trial, and where such
separation took place it was a mis-trial, and the court then
directed that the party convicted be tried again as if no
trial had been had in such case: R. v. Derrick, 23 L. C. J.
239. N

It seems to have always been admitted that in misde-
meanours the jury might be allowed to separate during the
trial: R. v. Woolf, 1 Chit. Rep. 401; R. v. Kinnear, 2'B. &
Ald, 462 - -

There is no doubt that, generally speaking, the judge
ought not to allow the jury to separate in cases where the
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punishment may be for over five years’ imprisonment. In
fact, some judges never allow the jury to separate and if
it ean be done without too muech inconvenience, this is,
perhaps, the, best practice. ' When, however, such separation
is permitted, the judge ought to caution the jury against
holding conversation with any person respecting the case,
or suffering it in their presence, or reading newspaper
reports or comments regarding it, or the like: see 1 Bishop,
Cr. Proc. 996. They are not allowed to separate &fter they
have retired te consider their verdict: s. 727.

The doctrine that “a jury sworn and charged in case
of life or member cannot be discharged by the court, but
they ought to give a verdict,” is exploded, and it may now
be considered as established law that a jury sworn and
charged with a prisoner, even in a capital case, may be
discharged by the judge at the trial without giving a ver-
dict, if a necessity—that is a high degree of need—for
such discharge is made evident to his mind. If after delib-
erating together the jury say that they have not agreed,
and that they are not likely to agree, the judge may dis-
charge them. - It lies absolutely in his discretion how long
they should be kept together, and his determination on the
subject cannot be reviewed in any way: R.v. Charles-
worth, 2 F. & F. 826, 1 B. & 8. 460; Winsor v. R. (in
error), 7 B. & S. 490, 10 Cox, 276 ; s. 728 post.

In the course of the trial one of the jurors had, without
leave, and without it being noticed by any one, left the
jury box and also the court-house, whereupon the court
discharged the jury without giving a verdict, and a fresh
jury was empannelled, The prisoner was then tried anew,
and convieted before the fresh jury: Held, by the Court
of Criminal Appeal, that the course pursued was right: R.
v. Ward, 10 Cox, 573.

If a juryman is taken ill, o as to be incapable of
attending through the trial, the jury may be discharged,
and the trial and examination of witnesses begun over
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again another juror being added to the eleven; but in that
case the prisoner should be offerad his challenges over again
as to the eleven, and the eleven should be sworn de novo -
R. v. Edwards, R. & R. 224 ; sce also R. v. Scalbert, 2 Leach,
620; R. v. Beere, 2 M. & Rob. 472; R. v. Gould, 3 Burn, 98.

In R. v. Murphy, 2 Q. L. R. 888, after the prisoner had
been given in charge to the jury, the case was adjourned
for one day on account of his counsel’s illness.

But when such a trial has to be begun over again it is
not regular, whether the Prisonel‘ assents to it or not, instead
of having the witnesses examined snew vive voce, to gimply
call and swear them over again and then read over the

“notes of their evidence taken by the judge on the first trial,
even 1f, then, each witness is asked if what was read was
true, and is submitted at the pleasure of the counsel on
either side to fresh oral examination and cross-examina-
tion : R. v. Bertrand, 10 Cox, 618. '

Although each juryman may apply to the subject before
him that general knowledge which any man may be sup-
posed to have, yet if he be personally acquainted with any
material particular fact he is not permitted to mention the
circumstance privately to his fellows, but he must submit
to be publicly sworn and examined, though there is no
necessity for his leaving the box, or declining to interfere
in the verdict: R. v. Rosser,7 C. & P. 648; 2 Taylor, Ev.
par. 1244; 3 Burn 96 ; see R, v. Petrie, 20 O. R. 317.

A juror was summoned in error but not returned in the
panel, and in mistake was sworn to try a case during the
progress of which these facts were discovered. The jury
were discharged and a fresh jury constituted : R. v. Phil-
lips, 11 Cox, 142. It is not necessary when & jury are dis-.
charged without giving a verdiet to state on the reecord the
reason why they are so discharged: R.v. Davison, 2 F. & F.
250, 8 Cox, 360.

The rule is that the right to diseharge the jury without
giving a verdict ought not to be exercised exeept in some
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/\/case of physical szcessity, o{%here it, is hopeless that the

jury will agree, )Yvhere there have heen some practices to
defeat the ends of justice. If after the prisoner is givenin
charge, though before any evidence is given, it is discovered
that a material witness for the prosecution is not acquaint-
ed with the nature of an oath, it is not a sufficient ground
for discharging the jury so that the witness might be
instructed before the next assizes upon that point, and a
-verdict of acquittal must be entered if the proseeution has
' no other sufficient evidence : R. v. Wade, 1 Moo. 86. R. v.
“White, 1 Leach, 430, seems a contrary decision, but is now
overruled by the above last cited ease. Where, during the
trial of & felony, it was discovered” that the prisoner had a
relation on the jury, Erskine, J., after consulting Tindal,
C.J., held that he had no power to discharge the jury but
that the trial must proceed : R. v. Wardle, Car. & M. 647.

. If it appear during a trial that the prisoner, though he
has pleaded not guilty, is mad, the judge may discharge
the jury of him, that he may be tried after the recovery of
his understanding : 1 Hale, 34: see post, sections 737, et seq.,
and remarks thereunder.

In Kinloch's case, Fost. 16, 23, ¢t seq., it was held that a
jury can be lawfully discharged in order to allow the
defendant to withdraw his plea of “not guilty,” and to
plead in bar. '

On a writ of error the record showed that on the trial
the judge discharged the jury after they were sworn, in
consequence of the disappearance of a witness for the
crown, and the prisoher was remanded. Held, that the
judge had a diseretion to discharge the jury which a court
of error could not review ; that the discharge of the jury
without a verdiet was not equivalent to an acquittal, and
that the prisoner might be put on trial again : Jones v. R.,
3 L. N, 309

A jury had been sworn on the previous day to try the
prisoner on an indictment for murder. Inthe course of the
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trial one of the jurors was discharged because he came
from a house where there was-small-pox, The case heing’
resumed before a new jury the prisoner contended that,
having been onee put in jeopardy of his life, no new trial
could be had. The court overruled the objection: R. v.
Censidine, 8 L. N. 307.

A juror may be a witness. He is then sworn without'
leaving the jury box: 2 Taylor, Ev, par. 1244. See R. v.
Rosser, 7 C. & C. 648, Under s 675 it seems that the
whole of 8.7 of the 27 & 28 V. ¢. 41 (1864),%s still in force in
the Provinee of Quebec, (see remarks under s. 664, ante),
exeept 8-8. 8 & 9 thereof, which are repealed by 49 V.’
¢ 4 (D). :

PROCEEDINGY WHEN Previous CoNvieTIoN CHARGED,

678. The proceedings upon any indietment for committing any offence
after a previous conviction or convietions shall be as follows, that is to aay :
the offender shall, in the first instance, be arraigned upon so much only of the:
indictment as charges the subsequent offence, and if he pleads not guilty, or if
the court orders a plea of not guilty to be entered on his behalf, the jury shalk
be charged, in the first instance, te inquire concerning such subsequent
offence only ; and if the jury finds him guilty, or if on arraignment he pleads
guilty, he shall then, and not before, be asked whether he was 8o previously
eonvicted as alleged in the indictment; and if he answers -that he was so-
previously convicted the court may procesd to zentence him accordingly, but-
if he denies that he was 8o previously convicted, or stands mute of malice, or
will not answer directly to such question, the jury shall then be charged to.
inguire concerning such previous convietion or convictions, and in such case it
shall not be necessary to swear the jury again, it the cath already taken by
them shall, for all purposes, be desmed to extend to such last mentioned
inquiry : Provided, that if upon the rial of any person for any such subsequent
offence, such person gives evidence of his good character, the prosecutor may,
in answer thereto, give evidenmge of the conviction of such person for the
previous offence or offences before such verdiet of guilty is returned, and the
Jjury shall inquire concerning such previous convietion or convictions at the
same time that they inguire concerning such subsequent offence, R. 8. C.
o 174, 8. 207, ’

) See 5. 628, a/nte,. and relma,rks thereunder : R. v. Wood-
. field, 16 Cox, 314,

WITNESSES' ATTENDANKCE.

G°7'7. Every witness duly subpenaed to attend and give evidence at any
criminal trial before any court of criminal jurisdietion shell be bound to attend
ang remain in attendance throughout the trisl. R. 8. C. e. 174, 6. 210.

.
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COMPELLIXG ATTENDANCE OF WITXESRES,

@78, Upon proof to the satisfaction of the judgs of the service of the
subpeens upon any witness who fails to attend or remain in attendance, or
upon its appearing that any witness at the preliminary examination hes
entered into & recognizance to appear at the trial, and has failed so to appear,
and that the presence of such witness is material to the ends of justice, the
judge may, by his warrant, cause such witness to be apprehended and forth-
with brought before him to give evidence and to apswer for his disregard of

- the subpeena ; and such witness may be detained on such warrant before
the judge or in the common gaol with a view to mecure his presence as a
witness, or, in the discretion of the judge, he may be reléased on a recogniz-
anoe, with or without sureties, conditioned for his appearance to give evidence
and to answer for his default in not attending or not remaining in attendance ;
and the judge may, in a summary manner, examine into and dispose of the
charge against such witness, who, if he is found guilty thereof, shall be liable
to & fine not exceeding one hundred dollars, or to imprisonment, with or with-
gut hard labour, for a term not axceeding ninety days or to both. RB. 8. C.
c. 174, & 211, .

Asg to re-calling witnesses see R. v. La:mére, 8 L.C.J.
181; R. v. Jennings, 20 L. C. J. 201; 2 Taylor, Ev. par.
1331.

Wirxess Our OF THE JURIBDICTION.

679. If any witness in any criminal case cegnizable by indictment in
any court of eriminal jurisdiction at any term, sessions or sittings of any court
in any part of Canada, resides in any part thereof, not within the ordinary
jurisdiction of the court before which such eriminal cane is cognizable, such court
may iszue a writ of subpoens, directed to such witneas, in like manner as if
such witness was resident within the jurisdiction of the eourt: and if such
witness does not obey such writ of subpeens the court issuing the same may
proceed against such witness for contempt or otherwise, or bind over such
witness to appear at such days and times as are necessary, and upon default
being mads in such appearance may cause the recognizances of such witness to
he estreated, and the amount thereof to be sued for and recovered by process
of law, in like manner as if such witness was resident within the jurisdiction
of the court. R. 8. C. c. 174, 8. 212,

WITNES3 FROM (GAOL OR PENITENTLARY.

680. When the attendance of any person confined in any prison in
Canada, or upon the limits of any gaol, is required in sny court of criminal
jurisdiction in any case cognizable therein by indictment, the court befors
whom such prisoner ia required to attend may, or any judge of such court, or

~of any superior court or county caurt may, before or during any such term or
sittings at which the attendance of such person is required, maks an order
upon the warden or gaoler of the prison, or npon the sheriff or ather person
having the custody of such prisoner, to deliver such prisoner to the person
pamed in such order to receive him ; and such person shall, at the time
prescribed in such order, convey such prisoner to the place at which such
person is required to attend, thera to receive and obey such further order as
to the sald court seems meet. R. 8. C, ¢. 174, = 213
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At common law writs of subpeena have no force beyond
the jurisdictional limits of the court from which they issue,
but, by the above clause, 679, any court of eriminal juris-
diction in Canada may summon a witness from any other
part of Canada, for instance, a criminal eourt in Quebec
¢an summon g witness in Nova Scotia, or wice versa, and if
the subpoena is not obeyed the court may proceed against
the witness in like manner as if such witness were resident
within the jurisdiction of the court. In England, 46
Geo. IIL e. 92 contains a provision of the same nature.
In eriminal cases the witness is hound to attend even if he
has not been tendered his expenses: 3 Russ. 575 Roscoe,
Ev. 104,

Section 680 renders unnecessary, in eriminal matters, the

writ of habeas corpus ad festificandum. Tt seems to go

very far, and might lead to serious consequences; it, for
instance, authorizes a Judge of the court of quarter sessions,
or of the county court in any part of the Dominion, to order
the removal of a prisoner from any other part of the
Dominion.” Moreover, this removal is not, as in England, to
be made under the same care and custody as if the prisoner
was brought undera writ of Labeas corpus, and by the offi-
cer under whose custody the witness is, but by any other
person named by the judge in his order, thereby, against all
notions on the subject, releasing for a while a prisoner from
the custody of his gaoler, who, of course, ceases, pro tem~
pore, to be responsible for his safe keeping. The Imperial
Act on the subject is the 16 & 17 V. ¢. 80,5.9. Though our
statute does not expressly require it, an aflidavit stating the
place and cause of eonfinement of the witness, and further
that his evidence is material, and that the party eannot, in
his absence, safely proceed to trial, should be given in sup-
port of the application. And if the prisoner be confined at
a great distance from the place of trial, the judge will, per-
. haps, require that the affidavit should point out in what
manner his testimony is material: 2 Taylor, Ev, par. 1149,

The word “ prison ” includes any penitentiary, s. 3.
p yp h;
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EviDENCE oF Prrson ILL MiY BR TAEEN UNDER COMMISSION.

681. Whenever it is mads to appear at the instance of the crown, or of the
prisoner or defendant, to the satisfaction of & judge of a superior court, or a judge
of & county court'having eriminal jurisdiotion, that any person, who is danger-
ously ill,’and who, in the opinfon of some licensed medical practitioner, is not-
likely to recover from such illness, is able and willing to give material infor- -
mation relating to any indictable offence, or relating to any person accused of
any such offencs, such judge may, by order under his hand, appoint a cominis-
sioner to take in writing the statement on oath of sffirmation of such peison.

2. Such commissioner shall talke such statement and shall subscribe the:
same and add thersto the names of the persons, if any, present at the taking
thereof, and if the deposition relates to any indictable offence for which sny
accused person is already committed or bailed to appear for trial shall transmit
the same, with the said addition, ts the proper officer of the eourt at which
such accused peraon is to be tried ; and in every other case he shall transmit.
the same to tha clerk of the peaoeof the county, division or city in which he
hae taken the same, or to such other officer as has charge of the records and
proceedings of a supsrior court of oriminal juriediction in such county,
division br city, and such clerk of the peace or other officer shall preserve tha
same and file it of record, and upon order of the court or of a judge transmit
thé same to the proper officer of the eourt where the same shall bae requirad tor
be used as evidencs, R, 8. C. ¢, 174, 5. 220,

See v 686, post.

PREZENCE OF PRISONER,

B6S2. Whenever & prisoner in actual custody is served with, or recsives,.
notice of an intention to take the statement méntioned in the last preceding
section the judge who has appointed the commissioner may, by an crder in
writing, divect the officar or other psrson having the custody of the prisoner to
convey him to the place mentioned in the.said notics for the purpose of being
present at the taking of the statement ; and such officer or other person shall
convey the prisoner accordingly, and the expenses of such conveyance shall be
paid out of the funds applicable to the other expenses of the prison from which
the prizoner has been conveyed. R. B, C. ¢ 174, 8, 221,

Sez g, 686, post.

Comissios OuT oF CaANADA.

$83. Whenever it is made to appear, at the instance of the Crown, or of
the prisoner or defendant, to the satisfaction of the judge of any superior court, -
or the judge nf & county court-having eriminal jurisdiction, thet any person
who residea out of Canada is able to give material information relating to any
indictabls offenos for which a proseeution s pending, or relating to any person
agcused of such offence, such judge may, by order under his hand, appoint a.
commissioner or commissioners to take the evidence, upon cath, of such.
person,
2. Until otherwise provided by rules of court, the practice and procedurse
in eonnection with the appointment of commissionsra under this section, the:
taking of depositions by such commissioners, and the certifying and return
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thereof, and the use of suah depositions as evidenoe at the trial, shall be, as
nearly as practicable, the same a3 those whichprevail in the respective courts
in connection with the like matters in civil causes. 53 V. &, a7, 8. 23,

Order for examination of witness ont of Jurisdiction
under 53 V. ¢. 87, s. 23 should not provide that evidence so
taken should be read before the grand jury: R. v. Chet-
wynd, 23 N. 8. Rep. 832,

WiHEN EVIDENOE MUST BE CORROBORATED.

684. No person accused of an offence under any of the hereunder
mentioned sections shall be convicted upon the evidence of one witness,
upless such witness is corroborated in soma material particular by evidence

imp icatmE the accused : :
"""{a] Treason, Part 1 V., seetion gixty-five ;

{6} Perjury, Part X., ssction one hundred and forty-six ;

(a) Offences under Part XIIT sections one hundred and sighty-one to one -

hundred and ninety inolusive

{d) Procuring feigned marriage, Part XXIL., section two hundred and
seventy-seven §

(e) Forgery, Part XX XTI, section four hundred and twenty-three.
Section 218, ¢, 174 R, 8. C,, as to evidence in cases of for-
gery, required corroboration only of an interested witness :
see B.v. Rhodes, 22 O. R. 480.
EvIDENCE oF CHILD IN CERTAIN CAsEs,

683. Where, upon the heaging. ot trial of any charge for carnally know-

ing or attempting t carnally Fniow & girl under fourteen arga
under seation two hundred and Afty-nine for indscent assault, the girl in
res of whom 15 oharged to have b3S committed, or any other

child of tender years who is tendered as & witness, does not, in the opinion of
the courbor justices, understand the nature of &n oath, the evidence of such

girl or other ohild of tendar yoars may be received though ot given upon oath

if, in the opiniom of the court 6 Justices, as the case may be, sych givl or pther
child of tonder yeara 19 possessed of sefficient intelligence to juati p-
tion of the evidencs and understands the duty of speaking the truth,

2. But no person shall be liable to he convicted of the offence, unless the
testimony admitted by virtue of this section, end given on behalf of the

progecution, {s corcoborated by some other materis]l evidence in support
thereof implicating the accused. :

3, Any witness whase evidence is admitted under this section is lisble to.
indictment and punishment for perjury in all respects as if he or she had been
sword, 053 V.e. 37, 5 13, 4349 V. ¢ 69, 5, 4 {Imp.).

See 8. 25 of the Canada Evidence Act, 1893,56 V. c. 31.
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This provision applies to the trial of offences under ss.
259, 269, & 270, ante. '

See R. v. Wealand, 16 Cox, 402, 20 Q. B. D. 827: R. v.
Paul, 17 Cox, 111, 25 Q. B. D. 202; R. v. Pruntey, 16 Cox,
344, The evidence so given would be evidence to support
any verdiet allowed in virtue of s. 713, post, on ah indiet-
ment for any of the offences provided for in ss. 259, 269
& 270, Held, in that sense, by Court of Queen’s Beneh,

Montreal, May 26th, 1893, in BR. v. Grantyers.

-

DEPOSITIONS TO BE READ IN EVIDENCE.

6B86. If the evidence of a sick person has been taken under commission
as provided in section six hundred and eighty-one, and upon the trial of any
offender for any offence to which the same relates, the person who made the
statement is proved to ba dend, or if it is proved that thers is no ressonsble
probability that such person will ever be able to attend a$ the trial to give avi-
dence, such statement may, upon the produetion of the judge’s order appoint-
ing such commissioner, be read in evidence, either for or against the accused,
without further proof thereof,—if the same purports to be signed by the com-
missioner by or bafore whom it purports to have been taken, and if it is proved
to the satisfaction of the court that reasonable notice of the intention to talke
such statement was served upon the person (whether prosecutor or acoused)
&gainst whom it is proposed to be read in evidence, and that suoch peraon or his
counsel or solicitor had, er might have had, if he had chosgn $o be present, full
opportunity of eross-examining the person who made the same. R, 8. O,
o 174, 5. 220, .

See 5. 681, ante.

The notice required by this section is a written notice.
Whether it has been a reasonable notice, and whether the
opportunity for cross-examination was sufficient or not, are
questions for the judge at the frial: R. v. Shurmer, 16 Cox,
94.

DerosiTioNs 70 3E READ IN EVIDENCE.

G887, If upon the trisl of any accused person it is proved upon the vath
or afirmation of any credible witness that any person whose deposition has
been takey by & justice in the preliminary or,other investigation of any charge

 isdead, oipso i1l aw not to be able to travel, Q‘A\as abzent from Canada, and if it

is also proved that such deposition was taken in the presence of the person
accused, snd that he, his counsel or solicitor, had a full opportunity of eross-
examining the witness, then if the deposition purports to be sighed by the jus-
tice by or before whom the same purports to have been taken it shell be read as
evidence in the prosecution withont further proof thereof, unless it is proved
that sueh deposition was not in fact signed by the justice purporting to have
signed the same, R. 8. C.c 174, 222. 11-12 V. c. 43,5 17, (Imp.).




Sec. 657] ' WITNESSES, 707

'See R. v. Pruntey, 16 Cox, 344; R. v. Bullard, 12 Cox,
353; R. v. Bull, 12 Cox, 81 ; R. v. Clements, 2 Den. 251 i R,

v. Stephenson, L. & C. 165, Warh. Lead. Cas. 283: R. v. De -

Vidil, 9 Cox, 4 ; Ex purte Huguet, 12 Cox, 551.

Doubts have arisen in England whether, under this last
cited clause of the Imperial Act, the prosecution must have
been identically for the same offence as charged against the
prisoner by the depositions against him as taken by the
magistrate, and it has even been held that a deposition
taken on s charge of assault eould not afterwards be received
on an indiectment for wounding: R. v. Ledbetter, 3 C. & K.
108. Though in the subsequent ease of R. v. Beeston,
Dears. 405, it was held by the court of criminal appeal
that a deposition taken on a charge, either of .assault and
robbery, of doing grievous bodily harm, or of feloniously
wounding with intent to do grievous bodily harm, can,
after the death of the witness, be read upon a trial for mur-
der or manslaughter, where the two charges relate to the
same transaction, yet it seems by the report of the case
that if the charges on the two occasions had been substan-
tially different the deposition would not have been admis-
sible: sce R. v. Lee, 4 F. & F. 63; R. v. Radbourne, 1
Leach, 457 ; R. v. Smith, R. & R. 339 ; R. v. Dilmore, 6 Cox,

52, Butin Canada, by s. 688, post, all doubts on the gues-

tion are removed, and a deposition taken on “ any” charge

against & person may be read as evidence in the prosecution

of such person for “any other offence,” when the deposition -

is otherwise admissible,

Prisoner's deposition.—The depositions on oath of a
witness legally taken are admissible evidence againgt him
if he is subsequently tried on & eriminal charge. The only
exception i8 in the case of answers to questions which he
ohjected to, when his evidence was ta,k'en, a8 tending o
criminate him but which he has been improperly compelled
to answer: R. v. Coote, L. R. 4 P, C. 599, 12 Cox, 357; R. v.
Garbett, 1 Den, 236. Where a witness claims protection on

o
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the ground that an apswer may criminate him, and he is
compelled to answer, the answer is inadmissible whether he
claim the protection in the first instance or after having
given some answers tending to criminate himseif: R. v.
Garbett, 1bi supre. But it seems that the part of the
deposition given before such witness has so claimed the pro-
tection of the court is admissible: R. v. Coote, ubi supra.
And the witness need not have been eautioned or put upon
his guard as to the tendency of the question in order to
render his answer admissible. See, now, 8. 5 of the Canada
Evidence Act, 1893, 56 V. ¢. 31. 8. 591, ante, is applicable to
aceused persons only and not to witnesses ; and s, 532 enacts
specially that “nothing herein contained shall prevent
any prosecutor from giving in evidence any admission
or confession, or other statement made at any time by the
person accused or eharged, which by law would be admis-
sible as evidence against him.” See 8 Buss. 418, and R. v.
Coote, ubi supre, Also, R, v. Wellings, 14 Cox, 105, and
R. v. Beriau, Ramsay’s App. Cas. 185.

The fact alone of the witness residing abroad at the time
of the trial is not sufficient to admit his deposition: R. v.
~ Austin, Dears. 612,

On a trial for murder the examination of the deceased
cannot be put in evidence if the prisoner had not the

opportunity to cross-examine him, he having knowledge
that it was his interest to do so: R. v. Milloy, 6 L. N, 95.

ljepositions not taken in presence of the aceused cannot
be submitted to the grand jury under s. §87: R. v. Carbray,
13 Q. L. R. 100.

The deposition, regularly taken by the committing
magistrate, of a witness was allowed to be read at the trial,
for the reason that & medical man proved that the witness
was old, and that he thought, under her state of nervous-
ness, that she would faint at the idea of coming into eours,
though he wag of opinion that she could go to London to
see a doctor without difficulty or danger: held, that her
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deposition ought not to have been received: R. v. Farrell,
12 Cox, 605; R. v. Thompson, 18 Cox, 181.

The. deposition of a witness who has travelled to the
assize -town, but is too ill to attend court, may be read
before the grand jury: R. v. Wilson, 12 Cox, 622; R. v.
(lerrans, 13 Cox, 158; R. v. Goodfellow, 14 Cox, 326.

" Depositions taken abroad under the Merchant Shipping
Act may be received in evidence if the witness cannot be
had: R. v, Stewart, 13 -Cox, 296,

Too much importance ought not to be attached to the
variations hetween what a witness says at the trial and
what his deposition before the magistrate makes him say,
if there is & substantial concordance between hoth: R. v.
Wainwright, 13 Cox, 171.

On a charge of murder, to prove malice or motive against
the prisoner the deposition of the decessed against him,
taken before the magistrates on another charge, was held
admissible : R. v. Buckley, 13 Cox, 293; R. v. Williams, 12
Cox, 101.

Upon a prosecution for uttering forged notes the deposi-
tion of one 8., taken before the Police Magistrate on the
preliminary investigation, was read upon the following
proof that 8. was absent from Canada. R. swore that S. had,
a few months -before, left his (R.s) house where she S
had, for a time, lodged; that he had since twice heard
from her in the U. 8. but not for six months. The chief
constable of Hamilton, where the prisoner was tried, proved
ineffectual attempts to find 8., by means of personal inquiries
in some places, and correspondence with the police of other
cities. 8. had for some time lived with the prisoner as his
wife : '

Held, upon a case reserved, Cameron, J., dis., that the
admissibility of the deposition was in the diseretion of the
Judge at the trial, and that it could not be said that he had
wrongfully admitted it: R. v. N elson, 1 0. R. 500.
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DzeposiTions Ma¥ BE USED FOR OTHER (FFEXCES,

688, Depositi.ons taken in the preliminary or other investigation of any
charge against any person may be rzad as evidence in the prosecution of such
person forany other offence, upon the like proof and in the same manner, in ell
respects, a8 they may, acoording to law, be read in the prosecution of the
offence with which auch person waa charged when such depositions were taken.
R. 8. C e 174, 5 224,

The deposition on oath of a witness is evidence against
him on his trial if he is subsequently charged with a
crime: R. v, Coote, 12 Cox, 557, L. R. 4 P. C. 599: see R.
v. Buckley, ante, under s. 687, and remarks under that
section.

o EvIDENCE OF PRISONER'S STATEMENT,

889, The statement made by the accused person before the justice may,
if_neonssary, upon the trial of much person, be given in evidenee against him
without further proof thereof, unless it is proved that the justice purporting to
have signed the same did not in fact sign the sameé. R. 8. C. c. 174, 5 223.
1112 V., ¢ 48, s 18 (Imp. ).

As to confessions under inducements see¢ R. v. Fennell,
‘Warb. Lead. Cas, 250, and cases there cited.

See R. v. Soucie, 1 P. & B. (N.B.) 611. 8. 689 must be
read in connection with 8. 591 ante.

Apumassions oN TRIAL  (New).

690, Any aconsed pereon on his trial for any indictable offence, or his
counsel or sclicitor, may admit any fact alloged against the aceused so as to
dispense with proof thereof.

“ At present if the accused is proved before his trial to have
made sn admission it is evidence against him, but though he
offers to malke the same admission in court it is thought that in
cases of felony the judge is obliged to refuse to let him do so.”"—
Imp. Comm. Rep.

KVIDENCE oN TRIAL FOR PERJURT.

691. A certifieate containing the substance and effect only, omitting
the formal part, of the indictment and trial for any offence, purporting to be
signed by the clerk of the court or other officer having the custody of the
records of the court whereat the indictment was tried, or samong which such
indictrent has been.filed, or by the deputy of such clerk or other officer, shall,
upon the trial of an indictment for perjury or subornation of perjury, be
sufficient evidence of the.trial of such indictment without proof of the signa-
ture or official character of the person appearing to have signed the same.
R. 8. C. oc 174, s, 225, 1415 V. c. 100, 2, 22 {(Imp. ).




SBace, 692-694] EVIDENCE AT TRIAL. 801

It is to be observed that this section is merely remedial
and will not prevent & regular record from hbeing still
admissible in evidence, and care must be taken to have such
record drawn up in any case where the particular aver-
ments in the former indictment may be essential: Lord
Campbell’s Acts, hy Greaves, 27.

Before the same court, though not during the same
term, the production by the officer of the court of the
indietment with the entries thereon and the docket, entries
is sufficient: R. v. Newman, 2 Den. 390. - But the record or

a certificate under the above section are necessary when
* before another court: R. v. Coles, 16 Cozx, 165.

1
EvVIDERCE 0¥ Trriar UNDER SECTIONS 460, ET 8EQ.

G982, When, upon the trial of any person, it becomes necessary to prove
that any coin produced in evidence againgt such person is false or counterfait,
it shall not be necessary to prove the same to ba false and ¢nnterfeit by the
evidence of any moneyer or other officer of Her Majesty’s mint, or other peraocn
employed in producing the lawful coin in Her Meajesty's dominions or else-
where, whether the coin counterfeited is current coin, or the eoin of any
foreign prinee, state or country, not current in Canada, but it shail he sufficient
to prove the same to befalse or counterfeit by the evidence of any other credibls
witness. R. 8, C. o. 174, s, 229,

The usual practice is to call as a witness a silversmith
of the town where the trial takes place, who examines the

coin in court, in the presence of the Jjury: Davis's Or. L.
235.
EvIDEXCE UNDER SEOTION 480,

692, Ou the trial of any person charged with the offences mentioned in
section four hundred and eighty, any letter, circular, writing or paper offering
“or purporting to offer forsale, loan, gift or distribution, or giving or purporting
to give information, directly or indirectly, where, how, of whom or by what
‘means any counterfeit token of value msy be vhtained or had, or concerning
any similar scheme or device to defraud the publie, shall be prime facie
evidence of the frandulent character of auch scheme or device, 51V, o 40,
8 4.

Procr or Prviots CoNVICIION,

694. A cortificate containing the substance and effect only, omitting the
formal part, of any previous indictinent and convietion for any 1indictable
-offence, or a eopy of any summary convietion, purporting to be sigued. hy. the
clerk of the court or gther officer bavibg the eustody of the records of the
court before which the offender was first convicted, or to which suoh summary
«conviction was returmed, or by the deputy of such elerk or officer, shall, upon

Crin, Law—51
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proof of the identity of the person of the offender, be sufficient evidence of
such oonviction without proof of the signature ar official character of the
person appeating to have signed the same. R. & C. e 174, 8. 230.

See ss. 628 & 676 ante, to which this s, 694 is intended
to apply: see 34 & 35 V.¢.112,5.18 (Imp.). The enactment
does not extend to proof of a previous acquittal.

PrEvious CONVICTION OF WITNESS,

‘@95. A witness may be questioned as ta whether he has been convicted
of any offence, and upon being so questioned, if he either denies the fact or
refuses to answer, the opposite party may prove such convietion ; and & certi-
fioate, as provided in the mext preeeding section, shall, upon proof of the
identity of the witnesa assuch conviet, be sufficient evidencs of his conviction,
without proof of the signature or the official character of the person appearing
o have signed the certificate. R.S. C. e 174, 0. 231, "

This enactment is taken from the 28 V. c. 18, s 6, of

the Imperial statutes, An Act for Amending the Law of

Euvidence amd Practice on, Oriminal Trials.

Questions tending to expose the witness tg criminal
accusation, punishment or penalty need not be answered ;
no one ean be forced to eriminate himself. But this privi-
lege can be invoked only by the witness himself. Nor is
the judge bound to warn the witness of his right, though
he may deem it proper to d® so: 2 Taylor Ev. par. 1319;
R. v. Coote, L. R. 4 P. C. 599, 12 Cox, 557. Whether the
~ answer may tend to criminate the witness, or expose him
to a penalty or forfeiture, is & point which the eourt wilt
determine, under all the circumstances of the case, as soon
es the protection is claimed, but without requiring the
witness fully to explain how the effect would he produced ;
for, if this were necessary, the protection which the rule
is designed to afford to the witness would at once be
annihilated.

It is now decided, contrary to an opinion formerly
entertained by several of the judges, that the mere declar-
ation of & witness on cath that he believes that the answer
will tend fo criminate him will not suffice to protect him
from answering, when the other eircumstances of the ease
are such as to induce the judge to believe that the answer

S S



Sec. 695] PREVIOUS CONVICTION OF WITNESS. 803

would not really have that tendency. In all cases of this
kind the court must see from the surrounding eircum-
stances, and the nature of the evidence which the witness
is called to give, that reasonable ground exists for appre-
hending danger to the witness from his being compelled to
answer. When, however, the fact of such danger is once
made to appear, considerable latitude should be allowed to
the witness in judging for himself of the effect of a
particular question; for it is obvious that 4 question,
though at first sight apparently innocent, may, by affording
a link in a chain of evidence, become the means of bringing

. home an offence to the party answering, On the whole, as
Lord Hardwicke once observed, “these ohjeetions to
answering should be held to very strict rules,” and, in some
way or other, the court should have the sanction of an cath
for the facts on which the objection is founded: 2 Taylor
Ev. par. 1311.

If the prosecution to which the witness might be
exposed, or his liability to a penalty or forfeiture, is barred
by lapse of time, the privilege has ceased and the witness
must answer : 2 Taylor Ev. par. 1312.

Whether & witness is bound to answer any question, the
direct and immediate effact of answering which might be to
degrade his character, seems doubtful, although where the
transaction as to which the witness is interrogated forms:
any material part of the issue he will be obliged to answer,,
however strongly his evidence may reflect on his character..

Where, however, the question is not directly material to
the issue, but is only put for the purpose of testing the
character and consequent credit of the witness, there ig
much more room for doubt. Several of the older dicte and
authorities tend to show that in such case the witness is
not beund to answer; but the privilege, if it still exists, is
certainly much disecountenaneed in the practice of modern
times. Even Lord Ellenborough, who ig reported to have
held on one oceasion that 8 witness was not bound to stata
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whether he had not been sentenced to imprisonment in 2

house of correction, and on another, that the question could -

not so much as be put to him, seems in a later case to have

disregarded the rules thus enunciated by himself; for, on a

witness declining to say whether or not he had been con-

fined for theft in gaol, his Lordship harshly observed: “If
you do not answer the question I will send you there.”

No doubt cases may arise where the judge, in the exer-
gise of his discretion, would very properly interpose to
protect the witness from unnecessary and unbecoming
annoyance. | For instance, all inquiries into discreditable
transactions of a remote date might, in general, be rightly
suppressed ; for the interests of justice can seldom require
that the errors of a man’s life, long since repented of, and
forgiven by the community, should be recalled to remem-
* brance at the pleasure of any future litigant. So questions
respecting alleged improprieties of conduet, which furnish
no real ground for assurning that a witness who could be
guilty of them would not be a man of veracity, might very
fairly be checked. But the rule of protectiorr should not
be further extended ; for if the inquiry relates to transac-
tions comparatively recent, bearing directly upon the moral
principles of the witness, and his present character for
veracity, it is not easy to perceive why he ghould be privi-
leged from answering, notwithstanding the answer may
disgrace him. It has, indeed, been termed a harsh alterna-
tive to compel a witness either $o commit perjury or to
destroy his own reputation; but, on the other hand, it is
obviously most important that the jury should have the
means of ascertaining the character of the witness, and of
thus forming something like a correct estimate of the value
of his evidence. Moreover, it seems absurd to place the
mere feelings of a profligate witness in eompetition with the
gubstantial interests of the parties in the cause: 2 Taylor
Ev. pars. 1313, 1814, 1315; 3 Russ 543, 547.

By the words “or refuses to answer” in the said section
(and these words are also in the Imperial statute), it would,
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atb first sight, seem that the witness questioned as to & pre-
vious conviction is not bound to answer; but if, is obvious
that this is not so; and the above quotation from Taylor
goes to show clearly that the question, if insisted upon by
the court, must be answered, Indeed, in a great many
cases, the party putting the question could not be expected
to be ready, on the spot, to prove the convietion of the
witness otherwise than by himself.

By the Canada Evidence Act, 1893, 56 V. ¢. 81, 5. 5, no
one is now excused from answering any question upon the
ground that the answer may tend to criminate him,

PROOF OF ATTESTED INSTRUMENTS.

6986. It shall not be necessary to prove by the attesting witness any
instrument to the validity of which attestation is not requisite ; and sunch
instrument may ha proved by admission or otherwize as if there had beer no
attesting witness therete. R. 8. C, o, 174, s. 282,

This is, verbatim, s. T of 28 V. e 18 of the Imperial
statutes. Formerly the rule was that if an instrument, on
being produced, appeared to be signed by subscribing wit-
nesses, one of them, at least, should be called to prove its
execution, The above clause abrogates this rule, It
applies only to instruments to the validity of which attes-
tation is not requisite,

EvIDEXCE AT TRIAL FOR CHILD MURDER,

897. The trial of any woman charged with the murder of any issue of
her body, male or female, which being horn alive would, by law, ba bastard,
shall proceed and be governed by such and the like rules of evidencs and
Dresumption as are by law used and allowsed to take place in respect to other
trials for murder. R. 8. C. ¢. 174, s, 227,

I the mother of an illegitimate child endeavoured
privately to eoncesl his birth and death she was presumed
to have murdered it, unless she could prove that the child
was born dead. - Taylor, on Ev., note 7, p. 128, justly says
that this rule was barbarous and unreasonable,

CoxparIzox oF WRITINGS,

B98. Comparison of a disputed writing with any writing proved to the
satisfaction of the cowrt to be genuine shall be parmitted to be mada by
witnesses ; and such writings, and the svidence of witnesses respecting the
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snme, may be submitted to the court and jury as evidence of the genuinensss
or otherwige of the writing in dispure. R. 8. C. ¢, 174, s. 233,

This enactment is tsken from the 28 V. c. 18 of the
Imperial statutes, and is, verbatim, . 8 thereof. Before
this enactment, it was an established rule that, in a erim-
inal case, handwriting could not bé proved by eomparing a
paper with any other papers acknowledged to be genuine ;
peither the witness nor the jury were allowed to

compare two writings with each other, in order to ascer- -

tain whether both were written by the same person: 2
Taylor Ev. par, 1667. '

Parrr DIRCREDITING HIg OWX WITNERS,

699. A party producing a witness shall not be allowed to impeach his
credit by general evidence of bad character, but if the witness, in the opinion
ﬁe court, proves adverseffguch party may contradict him by other evidence,

e 4 urt, may prove that the witness made st other times a
gtatement inconsistent with his present testimony ; but belcre such Test”
mantioned proot ean be given the circumstances of the supposed statement,
sufficient to designate the particular oecasion, shall be mentioned to the
witness, and he shall be asked whether or not he did make such statement.
R. 8. C e 174, & 234, '

* This is 5 3 of the 28 & 28 V. ¢. 18 of the Imperal
statutes, An Act for Amending the Law of Evidence and
Practice on Criminal Trials.

In the Province of Quebse a similar enactment is con-
tained in Article 269 of the Cods of Civil Procedure.

The word adverse in the above clause does not mean
merely wafavourable but hostile; 2 Taylor. Ev. par. 1282.
However, in Dear v. Knight, 1 F. & F. 433, Erle, J., appears
to have regarded a witness as “adverse,” simply beeause he
made a statement contrary to what he was called to prove.

The first part of the clause seems to have always been
the law. It was decided in Ewer v. Ambrose, 3 B. & C.
746, that if a witness ealled to prove a fact prove the con-
trary his credit could not be impeached by general evi-
dence, but, in R. v. Ball, 8 C. & P. 745, that the party is at
liberty to make out his ease by other and contradietory
evidence. The portion of the clause allowing & party to

o ]
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prove that his witness made at any time a different account
of the same transaction seems to be new law according to
the said case of R. v. Ball, ubi supra. See R. v. Little, 15
Cozx, 819, v :

ForRMER WEITTEN HTATEMENTS BT WITNESS,

700, Upon any trial a witness may be cross-examined as to previous
statements made by him in writing, or reduced to writing, relative to the

subject-matter of the case, wnégg_nj E%]‘; writing] bex_g_] % ag%wn to him ; bat if it
ie intended to contradict the witness by the wWIlhng attention must, before
such contradictory proof can be given, be called to those parts of the writing
which are to be used for the purpose of 8o contradieting him ; and the judge,
at any time durifig the trial, may require the production of the writing for his
" inspection, and he may therenpon make such use of it for the purposes of the
trial ae he thinks fit : Provided that a deposition of the witness, purporting to
have been taken before a justice on the investigation of the charge and to be
sigmed by the witness and the justice, returned to and produced from the
custndy of the proper officer, shall be presumed préime fuete to have been
signed by the witness. R. 8. C. c. 174, o, 235.

The words “ upon any trial” mean “ upon any trial
. any criminel case” This enactment is reproduced
from s. 5 of 28 V. ¢. 18 of the Imperial statutes, An Act for
Amending the Law of Evidence and Practice on Criminal
Drials: upon which see 2 Taylor Ev. pars. 1301, 1302, 1303;
3 Russ. 550. The general rule was that, when a contra-
dictory statement alleged to have been made by the witness
was contained in g letter or other writing, the cross-examin-
ing party should produce the document as his evidence, and
have it read, in order to base any guestions to the witness
upon it. The above claunse abrogates this rule, under which
was excluded one of the best tests by which the memory
and integrity of a witness can be tried: 2 Taylor Ev. par.
1301. Before the abrogation of the rule the witness could
not be asked whether he did or did not state a particular
fact before the magistrate, without first allowing him to
read, or have read to him, his deposition: R, v. Edwards,
8C.& P. 26. And it was irregular to question s witness as
to the contents of a former declaration, afidavit, letter or
any writing made or written by him, or taken in writing
a8 hig declaration or deposition, without first having the
said writing read: The Queen’s case, 2 Brod, & B. 288,
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The prosecution cannot use or refer to the depositions with-
out putting them in: R. v. Muller, 10 Cox, 43.

But if the former declarations of the witness were not in
writing, but merely by parol, he may be eross-examined on
the subject of it, and if he deny it another witness may be
called to prove it, if it be & matter relevant to the issue;

"if not relevant to the issue, thé witness’ answer is conclu-
sive: 2 Taylor Ev. par. 1295.

PROOF OF CONTRADICTORY STATEMEST BY VWITNESS.

Y01. If a witness, npon cross-examination as to a former statement made
by him relative to the subject-matter of the case and ineonsistent with his
pregsent testimony, dons not distinetly admit that he did make such statement,

. proof may be given that he did in fact make it ; but before such proof can be
given the circumstances of the supposed statement, sufficient to designate the
perticular occasion, shall be mentioned to the sitness and he shall be naked
whether or not he did make such statement. R. S, C, ¢ 174, 5, 230,

This enactment is taken from s. 4 of the 28 V. c. 18 of
the Imperial statutes.

‘Formerly there was some difference of opinion as to
whether, in such a case, proof might be given that the wit-
ness had made the statement denied by him. It must be
.observed that the clause applies only to a statement. relative
fo the subject matter of the case. If it is not relativeto the
subject matter of the case the answer given by the witness
must be taken as conclusive. It seems that gquestions
respecting the motives, interest or conduct of the witness,
as connected with the cause or with either of the parties,
are relevant guoad this enactment, though Coleridge, J., in
R.'v. Lee, 2 Lewin, 154, held that if a witness denies that
he has tampered with the other witnesses evidence to con-
tradict him cannot be received. - This case was before the

.statute, and does not specially apply to a former statement
made by & witness. As to the last part of the clavse it is
based on a principle always received under the rules of
evidence. It was held in the Queen’s case, 2 Brod. & B.

311, that where a witness for a prosecution hag heen exam--

ined in chief, the defendant cannot afterwards give evidence
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of any declaration by such witness, or of acts done by him, .
to procure persons corruptly to give evidence in support of
the prosecution, unless he has previously cross-examined
such witness as to such declarations or acts.

EvinENcE—CoMMoN GaMive-Houss,

702. When any cards, dics, balls, counters, tables or other instruments.
of gaming used in playing any unlawful game are found in any house, réom or
place suspected to be used ns a common gaming-house, and entered under a
warrant or order issued under this Act, or gbout the person of any of those
who are found therein, it shall be prima feefe evidence, on the trial of a
* prosecution under section one hundred and ninety-eight, that such house,
room or place is used ad a common gaming-honse, and that the persons found
in the room or plage whers such tables or instruments of gaming are found
were playing thevein although no play was actually going on in the presence of
the chief constable, deputy chief constable or other officer entering the same
under & warrant or order iesued under this Aet, or in the presence of those
persons by whom he is accompanied as aforesaid. R. 8. C, ¢. 158, 5. 4. 3-9V,
& 108, 5. 2 (Tmp.}.

. This provision applies to prose:cutions under s 198,
p. 134, ante. As to search warrant see s. 575, p, 643.  See
next section.

Sections 9 & 10 R. 8. C. ¢. 158, on the same subject are
unrepealed.

VO3, It shall be prima facie evidence in any prosecution for keeping a
common gaming-houss under section one hundred and ninety-eight of this Act
that & house, room or place is used asa common gaming-houss, and that the
persons found therein were unlawfully playing therein—

{a) if any constable or officer authomzed to enter any houte room or place,
is wilfully prevented from, or obatructed ar delayed in, entering the same or
any part thereof ; or

{t} if eny such house, room or place is found fitted or provided with any
means or contrivance for unlawful gaming, or with any means or contrivance
for concealing, removing or destroying any instruments of gaming, R. 8. C.
c. 158, 8, & 17-18 V. c. 88, 5. 2 {(Imp.}.

EvIiDENCE oF (GaMrNe 1N SToCES,

T04. Whenever, on the teial of a person charged with making an agres:
ment for the sale or purchase of shares, goods, wares or merchandise in the
manner set forth in section two hundred and one, it i established that the.
person so charged has made or signed any such contract or agreement of sale
or purchase, or has acted, aided or abetted in the making or signing thereof,
the burden of proof of the bone fide intention to aeguire or to sell such gooda,
-wares or merchandise, or to deliver or to receive delivery thereof, as the case
may be, shall rest upon the person so charged., 381 V. ¢, 42, 8. 2.

See s. 201, amte.
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EvIDENCE 1IN CERTAIN CasE3 oF LIBEL.

%05, Inany ceriminal proceeding commenced or prosecuted for publishing

any extract from, or abstract of sny paper containing dsfamatory matter and

which has been published by or under the authority of the Senate, House of

" Commons or any Legislative Council, Legislative Assembly or House of

Assembly, such paper may be given in evidence, and it may be shown that

snch extract or abatract was puhhshad in good faith and without ill-will to the

person defamed, snd # such is the opinion of the. jury, a verdict of not guilty
shall be entered for the defendant. dwmendment of 1853,

EvtoENCE oF POLTGAMT,

208, In the case of any indietment under section two hundred and
seventy-eight (&), (¢) and (g}, no averment or proof of the method in which the
sexual relationship charged was entered into, agreed to, or consented to, shall be
nevessary in any such mdlctment, or upon the trial of the person thereby
charged; nor ghall it be necessary upon such trial to prove carnal connection
had or intended to be had hetween the persons implicated. 53 V. e. 37, 5. 1L

See 8. 278, ante.

EVIDENCE OF STEALING MINEBALS.

90’7 In'any proseeution, proceeding or trial for stealing ores or minerala
the possession, contrary to the provisions of any law in that behalf, &y any
gmelted gold or silver, or any gold-bearing quartz, or any unsmelted or other-
wise unmanufactured geld or silver, by any operative, workman or labourec
actively engaged in or on any mine, shall be primd facle evidence that the
same has been stolen by him. R. 8. C. c. 164, s, 30.

See s. 571 as to search warrant. As to stealing of ores
of metals, ete., see 5. 348,

EVIDENCE UNDER SECTION 333,

708, In any prosecution, proceeding or- trial for any offence under
section three humdred and thirty-eight a timber mark, duly registered under
the provisions of the det respecting the Marking of Timber, on any timber,
mast, epar, saw-log or other desoription of lumber, shall be primg facie evidence
that the same is the property of the registered owner of such timber mark ;
and possession by the offender, or by others in his employ or on his behalf, of
any such timber, mast, spar, saw-log or other description of lumber so marked,
shall, in all cases, throw upon the offender the burden of proving that such
timber, mast, spar, saw-log or other description of lumber came lawfully into
his possession, or into the possession of such others in his employ or on his
behalf. R. 8. C.c. 174, s, 228,

The Aet respecting the marking of timber is c. 64,
R. 8. C. See ss. 338 and 572, gnte,

EvIDENCE UNDER SECTIONS 385, ET SEQ.
709, Inany prosecution, proceeding or trial under seetions three hundred
and eighty-five to three hundred and eighty-nine inclusive for offences relating
to public stores proof that any soldier, seaman or marine was actually doing
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duty in Her Majesty's service shall he primd facie evidence that his enlistment,
entry or enrolment has been regular.

2. If the person charged with the offence relating to public stores men-
tioned in article three hundred and eighty-seven was, at the time at which the
offence in charged to have been committed, in Her Majesty’s servica or employ-
ment, or & dealer in marins stores, or a dealer in old metals, knowledge on his
part that the stores to which the charge relates bore the marks deseribed in
section three hundred and eighty-four shall be presumed until the contrary is
shown, 60-51 V. e. 45, ¢ 18, 3%-30 V. ¢. 25 (Imp.).

See s, 384; ef seq.

EvIDESeE oF FRAUDULENT TRADE MARES,

710, In any prosecution, proceeding or trial for any offence under Part
XXXITI. relating to fraudulent marks on merchandise, if the offence relates
to imported goods evidence of the port of shipment shall be prime facle ’
evidence of the place or country in which the goods were made or produced.
51 V.o 41,8 18 .

2. Provided that in any prosecution for forging a trade mark the burden
of proof of the assent of the proprietur shall lie on the defendant.

See s, 443, et seq.
' VERDICT OF ATTEMET.

71L. When the complete commizsion of the offence charged is nob
proved but the evidence establishes an attempt to commif The offence, the
agoused may be convicted of such attempt and punished necordingly. R. 8. C.
c. 174, =s, 183, 185,

This section does not apply to murder, 8. 713. Se¢ re-
marks under ss. 64 and 529; and as to punishment, in cases
not specially provided for, ss. 528, 529 and 951. Under &
713 the defendant may be convicted of attempting to com-
mit any offence included in the offence charged.

This elause is taken from s 9 of 14 & 15 V. ¢ 100 of
the English statutes, upon which Greaves has the following
remarks :

“ As the law existed before the passing of this Act
(except in the case of the trial for murder of a child, and
the offences falling within the 1 V. ¢.85,8. 11,) there was no
power upon the trial of an indietment for any felony tofind a
verdict against w prisoner for anything less than a felony, or
upon the trial of an indietment for a misdemeancur to find a
verdict for an attempt to commit such misdemeanour: see~
B. v. Catherall, 13 Cox, 109; R. v. Woodhall, 12 Cox, 240;
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R. v, Bird, 2 Den. 94; I Chit. 251, 639. At the same time
the general principle of the common law was, that upon &

charge of felony or misdemeanour composed of several

ingredients the j jury might eonviet of so much of the charge

MMM@LMSW@r R. v. Holling-

berry, 4 B. & ; C. 329 The ¥&ison why, upon an indictment

for felony, the jury could not convict of a misdemeanour, was
said to be that thereby the defendant would be deprived of

many advantages; for if he was indicted for the misde-

- meanour he might have counsel, a copy of his indictment,
and & special jury : R. v. Westheer, 2 Str. 1133, 1 Leach, 12.

The prisoner is now entitled, in cases of felony, to counsel,
and to a copy of the depositions, and though not entitled to

8 copy of the indictment yet as a matter of courtesy his

counsel is always permitted to inspect it. With regard to
a special Jury, in the great ma_]omty of cages a prisoner

would not desire it, and it ean in no case be obtained unless

the indictment has been removed by certiorari. Very little

ground, therefore, remained for objecting to the jury being
empowered to find a verdict of guilty of an attempt to com-

mit & felony upon an indictment for such felony, and the

prisoner obviously gains one advantage by it, as where he is
charged with a felony he may peremptorily challenge jury-

‘men, which he could not do if indicted for a misdemeanour.

No prejudice, therefore, being likely to arise to the pri-

soner, and considerable benefit in the administration of
criminal justice being anticipated by the change, the jury

are now empowered, upon the trial of any indictment for a
felony, to convict of an attempt to commit that particular -
felony, and upon the trial of any indictment for a misde-

meanour to convict of an attempt to commit that particular

misdemeanonr.”

In R. v. McPherson, Dears, & B. 107, the prisoner was
indicted for breaking and entering & dwelling-house, and
stealing therein certain goods specified in the indictment,
the property of the prosecutor. At the time of the break-
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ing and entering the goods specified were not in the house
but there were other goods there thie property of the pro-
secutor. The jury secquitted the prisoner of the felony
charged but found him guilty of breaking and entering
the dwelling-house of the prosecutor, and aftempting o
steal his goods therein : Held, by the court of criminal
appeal, that the conviction was wrong, as there was 1o
atternpt to commit the “ felony charged ” within the mean
ing of the aforesaid section. '

Cotkburn, C.J., said : “The effect of the statute is, that
if you charge a man with stealing certain specified goods,
he may be convicted of an attempt to commit « the felony
«or misdemeanour charged;” but ean you conviet him of
stealing other goods than those specified ? If you indict a
man for stealing your watch you cannot conviet him of
attempting to steal your umbrella. I am of opinion that
this conviction cannot he sustained. The prisoner. was
indicted for breaking and entering the dwelling-house of
the proseeutor, and stealing therein certain specified
chattels. The jury found specially that, although he broke
and entered the house with the intention of stealing the
goods of the prosecutor, before he did o somebody else
had taken away the chattels specified in the indictment;
now, by the recent statute it is provided, that where the
proof falls short of the principal offence charged the party
may be convicted of an attempt to commit the same. The
word attempt clearly conveys with it the idea, that if the
attempt had succeeded the offence charged would have
been committed, and therefore the prisoner might have
been convieted if the things mentioned in the indictment
or any of them had been there ; but attempting to commit
. & felony is clearly distinguishable from intending to com-
mit it. An attempt must be to do that which, if suceessful,
would amount to the felony charged ; but here the attempt
anever could have succeeded, as the things which the indiet-
ment charges the prisoner with stealing had been already

s
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removed, stolen by somebody else. The jury had found
him guilty of attempting to steal the goods of the prose-
cutor, but not the goods specified in the indictment.”

An attempt to commit a felony ean only be made out
where, if no interruption had taken place, the felony itself
could have been committed. The prisoner was indicted for
attempting to eommit a felony by putting his hand into A’s
pocket, with intent to steal the property in the said pocket
then heing. The evidence was that he was seen to put his
hand into a woman’s pocket, but there was no proof that
there was anything in the pocket: held, that on the assump-
tion that there was nothing in the pocket the prisoner
could not be convicted of the attempt charged : R. v. Collins,
L. & C. 471; though he was guilty of an assault with intent
to commit a felony. But that case is overruled; sec s. 64,
ante, and R..v. Brown, 24 Q B. D. 357; R. v. Ring, 17
Cox, 491, .

Greaves says, referring to the cases of R. v. McPherson,
and R. v. Collins: “ There can beno doubt that this and the
preceding decision were right upon the grounds that the
indictment in the former alleged the goods to be in the
house, which was disproved, and the latter to be in the
pocket, which was not proved” Aftempts to commit
crimes, by Greaves, Cox & Saunders’ Cons. Acts, cix.

But the case of R. v. Goodhall, 1 Den. 187, where it was
held that on an indictment for using an instrument with
intent to procure the miscarriage of a woman, the fact of
the woman not being pregnant is immaterial, Greaves
admits, is a direct authority that a man may be eonvicted
of an attempt to do that which it was impossible to do. And
if a person administers any quantity of poison, however
small, however impossible that ib eculd have caused death,
yet if it were done with the intent to murder the offence of
administering poison with intent to murder is complete: R.
v. Cluderay, 1 Den. 514 ; 1 Russ. 901, note by Greaves.
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It was held in R. v. Johnson, L. & C. 489, that an indict-
ment for an attempt to commit a larceny, which charges
the prisoner with attempting to steal the goods and chattels
of A., without further specifying the goods intended to be
stolen, is sufficiently certain.

In R. v Cheeseman, L. & C. 140, Blackburn, J., said :
“If the actual transaction has commenced which waould
have ended in the crime if not interrupted there is clearly
. an attempt to commit the erime.”

In BR. v. Roebuck, Dears. & B. 24, the prisoner was
indicted for obtaining money by false pretenses, It
appeared that the prisoner offered a chain in pledge to a
pawnbroker, falsely and fraudulently stating that it was
a silver chain, whereas in fact it was not silver, but was
made of a composition worth about a farthing an ounce.
The pawnbroker tested the chain, and finding that it with-
stood the test he, relying on his own examination and test
of the chain, and not placing any reliance upon the
prisoner’s statement, lent the prisoner ten shillings, the sum
he asked, and took the chain as a pledge; the jury found
the prisoner guilty of the attempt to commit the misde-
meanour charged against him: keld, that the conviction was
right, .

It is said in 2 Russ. 599, on this pight given to con-
viet the defendant of the attempt to commit the offence
charged : “ There are some offences which may be attempt-
ed to be eommitted, whilst there are others which cannot
be so attempted, It is obvious that where an offence con-
8ists in an act that is done, there may be an attempt to do
that aet which will be an attempt to commit that offence,
But where an offence consists in an omission to do a thing,
or in such a state of things as may exist without anything
being done, it should seem that there can be no attempt-
to commit such offence. Thus if an offence consists in
omitting or negleeting to turn the points of a railway, it
may well be doubted whether there could be an attempt to.
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. eomimit that offence. And a very nice question might per-
haps be raised on an indictment on the 9 & 10 Wm. 1IL
e. 41, s. 2, for having possession of marked stores, where
the evidence failed to prove that the stores actually came
into the prisoner’s possession though an attempt to get
them into his possession, as in ‘R. v. Cohen, 8 Cox, 41, and
knowledge of their being marked, might be proved; for in -
order to constitute the offence of having possession of any-
thing it is not necessary to prove any act done, and, there-
fore, it would be open to contend that there could not be
an attempt to commit such an offence.”

It is to be observed, however, that g, 887, enfe, corre-
sponding to the 9 & 10 Wm. IIL c. 41, 8. 2 (Imp.}, ¢ited as
above in 2 Russ., has the words “receives, possesses;” and
on a count charging the receiving of stores there seems
no reason to doubt that there might be a conviction of an
attempt to receive; for receiving clearly includes an act
done. Thus in R. v. Wiley, 2 Den. 37, where a prisoner
went into a coach office and endeavoured to get possession
of stolen fowls which had come by a coach, there seems no
reason why- she might not have been convieted of an
attempt to receive the fowls. '

Can there be an aftempt to commit an assanlt? Greaves
says: *In principle there seems no satisfactory ground for
doubting that there may be such an atfempt. Although
an assault may be an attempt to inflict a battery on
another, as where A. strikes at B. but misses him, yet it
may not amount to such an attempt, as where A. holds up
his hand in a threatening attitude at B., within reach of
him, or points & gun at him without more. Is not the
true view this—that every offence must have its beginning
and completion, and is not whatever is done which falls
short of the completion an attempt, provided it be suffici-
ently proximate to the intended offence? Pointing a loaded
gun is an assault, Is not raising the gun in order to point
it an attempt to assault ?
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In R. v. Ryland, 11 Cox, 101, it was held that under
an indictment for nnlawfully assaulting and having carnal
knowledge of a girl between ten and twelve years of age
the prisoner may be convicted of the attempt to commit
that offence, though the child was not unwilling that the
attempt should be made.

- In R. v. Hapgood, 11 Cox, 471, H. was indieted for
rape, and W. for aiding and abetting. Both were acquit-
ed of felony, but H. was found guilty of attempting to
commit the rape, and W. of alding H. in the attempt.
The conviction was affirmed both as to W. and H.  See
R. v. Bain, L. & C. 129, and note (a) thereto: R. v. Ma.y_ef's,
12 Cox, 811: R. v. Barratt, 12 Cox, 498: R. v. Dungey,
4F &F. 99

Many cases of attempts to commit indictable offences
may now fall under s. 63, ante, which provides for the
punishment of any one who assaults any person with
intent to commit any indictable offence. :

The prisoner wrote aletter to a boy of fourteen inciting
him to commit an unnatural offence : held, that this was
an attempt $o incite to commit a erime, and a misdemeanour.
Any step taken with a view to the commission of & misde-
meanour is a misdemeanour; per Lord Denman in R. v.
Chapman, 1 Den, 432,

The attempt or inciting to commit a felony or a misde-
meanour is a misdemeanour: R. v, Martin, 2 Moo. 123 ; R. v.
Roderick, 7 C. & P. 795; Anon, 1 Russ. 85; R. v. Ransford,
13Cox, 9. See R. », Gregory, 10 Cox, 459.

ATIEMPT OHARGED, Fuir Orrexce Proven,

712. When sn attemnpt to commit an offence is charged but the evidence
establishes the commission of the fuil offence, the accused shall not he entitled
te be acquitted, but the jury meay eonviet him of the sttempt, unless the
court before which such trial is had thinks fity in ita discretion, to discharga
. the jury from giving any verdict upon such trial, and to direet, such person to
be indiated for the complete offence

2. Provided that after a convietion for much attempt the accused shall not
be linble to be tried again for the offence which he was charged with atterpt-
ing to commit. R. 8. C, ¢ 174, 5. 184.

Cany, Law—52
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Section 184, B. 8. C. ¢, 174, upon which the ahove section
is based enacted that if upon a trial for a misdemeanour a
felony was also proved the prisoner was not therefore to be
acquitted. It was taken from the 14 & 15 V.c. 100,5.12
of the Imperial Acts, upon which Greaves says: This

section was introduced to put an end to all questions as to-

whether on an indictment for a misdemeanour, in case upon
the evidence it appeared that a felony had been committed,
the defendant was entitled to be acquitted on the ground
that the misdemeanour merged in the felony: R. v. Neale,
1 Den. 36; R. v. Button, 11 Q. B.929. The discretionary
power to discharge the jury is given in order. to prevent
indietments being collusively or improperly preferred for
‘misdemeanours where they ought to be preferred for
felonies, and also to meet those cases where the felony is
liable to so much more severe a punishment than the mis-
demeanour, that it is fitting that the prisoner should be
iried and punished for the felony. For instance, if on an
indietment for attempting to commit a rape it clearly
appeared that the crime of rape was committed it would
be right to discharge the jury.”

Formerly, where upon an indictment for ax assault with
intent to commit rape a rape was actually proved, an
acquittal would have been directed on the ground that the
misdemeanour was merged in the felony : R. v. Harmwood,
1 East, P. C. 440; R. v. Nicholls, 2 Cox, 182 though in R.
v. Neale, 1 Den. 36, cited, ante, by Greaves, it was held
before this enactment that whetve a prisoner was indicted
for carnally knowing a girl between ten and twelve years
of age, and it was proved that he had eommitted a rape
upon her, he was not thereby entitled to be acquitied.

OFFENCE UHARGED PART ONLY PROVED,

718. Every count shall be deemed divisible ; and if the commission of

the offence charged, as described in the enactment creating the offence or as
charged in the count, includes the commission of sny other offence the person
scoused may be convicted of any offence so included which is proved, although
the whole offence charged is not proved ; or he may be convicted of an
atternpt to commit any offence so included :

!
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2, Provided, that on s count charging murder, if the evidence proves
manslanghter but does not prove murder the jury may find the acoused not
guilty of murder but guilty of manslaughter, but shall nat on that count find
the accused guilty of any other offence,

This is an extension of & 191, e. 174, R. 8. C. The
abolition of the distinction between felonies and misde-
meanours by itself alone extends very largely the number
of cases where a verdict may be given for another offence
than that one directly charged, as it has always been a
principle of the common law that upon a charge of an
offence composed of several ingredients the Jjury might, as
a general rule, conviet of any offence included in the one
 directly charged: R. v, Hollingberry, 4 B. & C. 330;
though on an indictment for a felony the Jury could not
conviet of & misdemeanour, Where an indictment contains
divisible averments, as that the defendant « forged and
caused to be forged,” proof of either averment is sufficient :
R. v, Middlehurst, 1 Burr. 400 ; and where a defendant is
charged with composing, printing and publishing a libel
he may be convicted of printing and publishing : R, v.
Williams, 2 Camp. 646; a verdiet of manslaughter may
always be given, at common law, on a charge of murder,
“ Because, say the books, manslaughbei’ i8 ineluded in the
charge of murder”: Fost. 328. Greater offences include
the lesser of & kindred character. On an indictment
founded on a statute the defendant can bhe found guilty at
common law : 2 Hale, 191, 192; 1 Chit. 638 ; 2 Gabbett,
525. See R. v. Bullock, 1 Moo. 324 note; R. v. Oliver, Bell,
287; R.v. Yeadon, L. & C.81; R. v. Taylor, 11 Cox, 261.
Where the offence appears from the evidence to be of s
higher degree than is charged in the indietment it is in
the diseretion of the court to discharge the jury, and to
direct another indictment to be preferred: 1 Chis, 639 ; but
if the offence charged is proved the court may receive a
verdict uponit; the defendant cannot complain of having
been found guilty of a lesser offence than what he might
have been found guilty of on another indictment. - But a
verdict for an offence of a higher degree than the one
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charged can never be received. By s. 713 a verdict for
the attempt to commit any offence included in the offence
charged may be given, and on & count for murder no other
verdict’ can be given than for either murder or man-
slaughter ; or on a charge of child murder for concealment.
of birth: 1 T14; but, on an indictment for manslaughter, a
verdict may be given for any offence included in that
charge. See R. v. Bird, 2 Den. 94; R. v. Phelps, 2 Moo.
240; B. v. Ganes, 22 U. C. C. P. 185; R. v. Smith, 34
U. C. Q. B. 552.

On an indictment for stealing from the persen a ver-
dict for stealing simply may be given: R. v. Sterne, 1
Leach 473; a conviction may be returned for any minor
offence which was substantially charged by the residue of
the indietment after striking out that portion of which the
defendant was scquitted: Commonwealth v. Murphy, 2
Allen Mass. 163 ; bué the offence found must be the offence
proved : R, v. Gorbutt, Dears. & B. 166 ; R. v. Langmead,
L. & C. 427; R. v. Adams, 1 Den. 88; B. v. Rudge, 13 Cox, 17,

The following decisions on the repealed clause may be
usefully referred to for the construction of 5. 713.

In a joint indictment for felony one may be found
guilty of the felony and the other of assault under this
elause: R.v. Archer, 2 Moo. 283. In an indictment for
felony & convietion cannot be given under this clause of an
assault completely independent and distinct, but only of
such an assault as was connected with the felony charged :
R. v. Guttridge, 9 C. & P. 4T1; and that case was followed
in R. v. Phelps, 2 Moo, 240, and in R.v. Bird, 2 Den. 94.
The case of R. v. Pool, 8 C. & P. 728, where Baron Gurney
held that if a felony was charged and a misdemesnour of -
an assault proved the defendant might be convieted of the.
assault although that assault should not be connected with
the felony, stands, therefore, overruled. In B. v. Boden, 1
C. & K. 895, it was held that on an indictment for assault-
ing with intent to rob, if that intent is negatived by the.
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Jury, the prisoner may be convicted of assault under this
enactment. In R. v. Birch, 1 Den. 185, upon a case
reserved, it was held that upon an indictment for robbery
the defendant, under this clause, may be found guilty of a

common assault. The judges thought, upon consulting all

the suthorities, that this enaeément was not to be confined
to cases where the priscner committed an sssault in the
prosecution of an attempt to commit a felony, nor was it to
be extended to all cases in which the indictment for a
felony on the face of it charged an assault. See also
R. v. Ellis, 8 C.°& P. 654. But they were of opinion that,
in order to conviet of an assault under this section, the
assault must be included in the charge on the face of the
indietment, and also be part of the very act or transaction
which the crown prosecutes as a felony by the indictment.
And it was suggested that it would be prudent that all
indietments for felony including an assault, should state
the assault in the indietment. ‘

In R. v. Greenwood, 2 C. & K. 339, it was held by
Wightman, J., that if on an indictment for robbery with
violence the robbery was not proved the prisoner could
not be found guilty of the assault only, unless it appeared
that such assault was committed in the progress of some-

thing which, when completed, would be, and with intent to

commit, a felony.

In R. v. Reid, 2 Den. 88, it was held by five judges that
the verdict of assault allowed by this elause must be for an
assault as a misdemeanour, and not for a felonious assault,
and this has never since been doubted.

In R.v. St. George, 8 C. & P. 483, the prisoner was
charged with attempting to fire a pistol with intent, ete.
The question was whether the prisoner could be convieted
of an assault committed with his hand prior to having
drawn out the pistol. Baron Parke held that the prisoner
could only be found guilty of that assault which was
mvolved in and connected with firing the pistol; but that
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cage is overruled: see R. v. Brown, 10 Q. B. D. 381; R. v.
Duckworth, 17 Cox, 495, {1892] 2 Q. B. 83.

In R.v. Phelps, 2 Moo. 240, the prisoner with others
was indicted for murder. It was proved that Phelps, in a
scufle, struck the deceased once or twice and knocked him
down ; that after this Phelps went away to his own home
and took no further part in the affray; that, about a
quarter of an hour afterwards, the deceased, on the same
spot, was again assaulted by other parties, and received
then an injury of which he died on the spot. On these
facts the jury acquitted Phelps of the felony and found
him guilty of the assault. But the judges were unani-
mously of opinion that the convietion was wrong, as for a
verdict of assault under the clanse mentioned the assault
must be such as forms one constituent part of the greater
charge of felony, not a distinet and sepavate assault as this
was,

In R. v. Crumpton, Car. & M. 597, Patteson, J., held that,
in manslaughter, a jury should not convict a prisoner of an
assault unless it conduced to the death of the deceased, even
though the death itself was not manslaughter. See also R.
v. Connor, 2 C. & K. 518,

In the case of R. v. Ganes, 22 U. C. C. P. 185, already
cited, the court followed the rule laid down by the majority
in R. v. Bird, and decided that a verdiet of assault cannot
be giver upon an indictment for murder or manslaughter.
It may be remarked that, in this case, Chief Justice Hagarty
distinetly said that his own individual opinion was wholly
with that of the minority in R. v. Bird, viz, that, in such
cases, a verdict of assault is legal.

In Quebse, in the cases of R. v. Carr (2nd case) R. v
Wright, R. v. Taylor, and upon indictments charging either
murder or manslaughter, verdiets of “guilty of assault”
have been given, and*received, unquestioned.

In R. v. Walker (Salacia case,) Quebee, 1875, for man-
slaughter, Dorion, C.J., charged the jury that they were at
liberty to return a verdict of common assault.
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Upon an indietment for rape, or for an assault with
intent to commit rape, a boy under fourteen may be con-
vieted of a common assanlt or an indecent assault, though
not of an attempt to commit rape: R. v. Brimilow, 2 Moo.
122, See R. v. Waite, (1892) 2 ). B. 800,

Upon an indictment for feloniously assaulting with intent
to murder, & verdict of common assault may be given: R.v.
Cruse, 2 Moo. 33; R. v. Archer, 2 Moo, 283,

But to authorize such a verdict the felony charged must
necessarily include an assault on the person, and, for
instance, on an indietment for administering poison with
intent to murder, a verdiet of assault cannot be given under
this clause. Nor can it be given on an indietment for bur-
glary with intent to ravish: R. v. Watkins, 2 Moo, 217 ;
R. v. Dilworth, 2 M. & Rob, 531; R. v. Draper, 1 C. & K.
176; but such a verdict may be given, if the indietment
charges an assauit, and the wilfully administering of dele-
terious drugs: R. v. Button, 8 C. & P. 660; per Stephen,
J., ¥ Poisoning is not an assault: R. v. Clarence, 16 Cox,
526.

- In R. v. Cregan, 1 Han. (N. B.) 36, on an indictment for
murder, the jury found the prisoner guilty of an assault
only, but that such assault did not conduce to the death of
the deceased. The court held this conviction illegal and
not sustained by the statute.

In R. v. Cronan, 24 U, C. C. P. 106, the Ontario Court
. of Common Pleas held that upon an indictment for shoot-
ing with a felonious intent the prisoner, if acquitted of the
felony, may be convieted of a common assaunlt, and that to
discharge & pistol loaded with powder and wadding at a
person, within such g distance that he might have been hit,
" is an assault.

In R. v. Goadby it appears to have been held that a
verdiet of assault cannot be received on an indictment for
feloniously stabbing with intent to do grevious bodily
harm, but this case seems very questionable, says Greaves,
note (), 2 Russ, 63.
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A prisoner accused of assault with intent to rob may
be found guilty of a simple assault: R. v, O'Neill, 11 R. L.
334.

The case of R.v. Dungey, 4 F. & F. 99, where it was
held that after an acquittal upon an indictment for rape
the prisoner may be indicted for a common assault,is not
law in Canada, under ss. 631-718.

Held, that on an indictment for murder in the short
form given in schedule A toc 29, of 32 & 33 V., a prisoner
cannot be convieted of an assault under s 51 of that
chapter; held, also, that the fact of the prisoner’s counsel
having, at the trial, consented that he could be convicted,
and requested the judge so to direct the jury, did not pre-
clude him from afterwards objecting to the validity of the
convietion on this ground: se¢ R. v. Sirois, 27 N. B. Rep.
610; R. v. Mulholland, 4 P. & B. (N.B.) 512.

Greaves’ following note to R. v. Phillips, 8 Cox, 226,
may be ingerted here.

It may admit of some doubt whether the construetion
of 8. 11 of the 1 V. ¢. 83, is finally settled. The framer of
the clause probably intended that the elause should apply
to those cases where, upon an indictment for a felony,
including an assault, the jury should acquit on the ground
that the felony, although attempted, was not completed.
But if such were the intention the words do not so clearly
express it as they ought, as they authorize the jury to
convict * of assault’ on any indictment for felony ‘where
the crime charged shall include an assault” These words
are so general that they might include any assault, whether
at the time of the felony charged or not; and the learned

judges have therefore been obliged to put some limitation

upon them, and the proper limitation seems to be that
which has been put upon them by the very learned Baron
in R.v. St. George, namely that the assault must be an
assault involved in and connected with the felony charged ;
and it is submitted that it must be such an assault as is

- i A
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essential to constitute part of the crime charged. A felony
including’ an assault may be said to consist of the assault,
the intent to commit the felony, and the actual felony.
Thus in robbery there is the assault, the intent to rob, and
the actual robbery; and in such a case it is submitted the
assault, of which the prisoner may be convieted, must be
such an assault as constitutes one step towards the proof
of the robbery. Upon this the question arises whether an
assault, where the jury negative any intention to commit
a felony, is within the section, and it is submitted that it is
not, a8 such an assault cannot be said to be involved in or
connected with the felony charged in any manner whatso-
ever. Itistrue that an assault is included in the felony
but it is an assault coupled with an intent, and if the jury
negative the intent such an intent in no way tends to
prove the felony; and it certainly would be a great
anomaly if the prisoner was indicted for a felony, and the
jury found he had no intention of committing a felony,
that he might be sentenced to three years’ imprisonment
and hard labour, while if he had been indicted for the
offence of which he was really guilty he could only be
sentenced to three years’ imprisonment without hard labours
R. v. BEllis, 8 C. & P. 654, therefore seems deserving of
reconsideration, and the more so as it was decided before
R. v. Guttridge, 9 C. & P. 471; R. v. St. George, 9 C. & P.
483; R. v. Phelps, Gloucester Sum. Ass. MSS, cited 1
Russ. 781.  The intention, no doubt, was to punish attempts
to commit felonies including assaults, and it is to be
regretted that the provision, instead of being what it is,
was not that upon any indictment for felony, if the jury
should think that the felony was not completed, they might
find the prisoner guilty of an attempt to commit the felony
charged in the indictment.” '

In that case of R. v. Phillips four persons were indicted

for a felony. Three were found guilty of the felony and
one of common assault. '
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'VERDIOT OF CONCEALMENT OF BIRTH ON A CHARGE OF CHILD MURDER.

¥14. If any person tried for the murder of any ohild is acguitted
thereof the jury by whose verdict such person is acquitted may fing, in case it
8o appears in evidence, that the child had recently been borm, and that such
person did, by some secret disposition of suck child or of the dead body of such
child, endeavout to conceal the birth thereof, and thereupon the court may pass:
such sentence ao if such person had been convicted upen an indietment for the
concealment of birth, R. 8. C. o, 174, =. 188, )

See 8. 240 as to the offence of concealment of birth,—

Seetion 714 is taken from 24 & 25 V. c¢. 100, 5. 60,
{Imp.), upon which Greaves remarks: '“Cases have not
unfrequently occurred where endeavours have been made
to conceal the birth- of children, and there has been no
evidence to prove that the mother participated in those
endeavours, though there has been sufficient evidence that
others did so, and under the former enactments, under
such circumstances, all must have been acquitted. The
present clanse is so framed as to include every person
who uses any such endeavour, and it is quite immaterial
under it whether there be any evidence against the mother
or not.”

Under the former enactments a person assisting the
mother in concealing a birth would only have been indiet-
able as an aider or abettor ; but a person so assisting would
come within the terms of this clause ag a principal.

The terms of the former enactments were “by secret
burying or otherwise disposing of the dead body,” and on
these terms many questions had arisen: see R, v. Gold-
thorpe, 2 Moo, 240; R. v. Perry, Dears. 471. Under this
clauge “any secret disposition ” is sufficient.

Under the former enactments the mother alone could
be convicted of this offence where she was tried for the
murder of her child. Under this clause any person tried
for the murder of a child may be convicted of this offence
whether the mother be convicted or not. ‘The words “of
such child ” are not in the Imperial Act. '




