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Step 1

Datermine which federal government institution is
most likely to have the Informalion you are seeking.
Decida whether you wish to submit an informal
request for the information or a formal request under
the Access to Information Act, Il you wish to make
an lnfarmal request, conlact the appropriate
Instilution, The address can likely be found in fafo
Source publications which are available across
Canada, generally In major public and academic
libraries, federal government olfices, such as Canada
Employment and Immigration Centres, and
constiluency ofliges of federal Members of
Parliament.
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Step 2

To apply for informalion unders tha
Access lo Information Act,
camplete this form or a wrilten
request mentioning the Acl.
Describe the information belng
sought and provide any refevant
gelails necessary to help the
Instilution find it. IF you require
assistance, reler 1o /nfo Source
{Sourcas of Federal Covernment
{nformation) for a description of
program secords held by the

" institulion gr contacl its Access Lo

Information Coofdinatar.

Step 3

Forward (he access request to the
Coordinator of the institwtion
holding the Information, The
address is listed in the *Intro-
duction® 1o Infg Source, Enclose a
$5.00 money-order or chequa
payable to the Recelver General
of Canada. Depending upon the
type or amount of intermation
beaing sought, you may bs asked
10 autherize funiher charges.

Step 4

When you recelve an answer 1o
your request, review 1he informa-
lion to delermine whelhier you
wish to make a further request
under the Act. You also have the
right to complain Lo the Access to
Information Commissioner should
you believe thal you have been
denied any of your rights under
tha Act

.ederal Governmenl Instil¢lion

National Archives of Canada

Provide delatls reparding the Intormallon belng sought

of Canada)}, dated 20 January 18
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8 letter
Copy of Henri Elzéar Taschereau'{one of the judges of the Supreme Court

to the Attorney General of Canada with

Comments and Suggestions, 6 p., and annexed memorandu@ of 23 p. (Public
Archives of Canada, Records of the Department of Justice, Record Group 13,

Acquisition 86-87/1084, file 63/1984, part 2, item 107).

The letter, Comments and Suggestions, and annexed memorandum concern the
proposed Criminal Code, 1892 (which came into force on 1 July 1893).
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National Archives Archives nationales

of Canada du Canada

Office of the Cabinet de
National Archivist i'Archiviste national
395 Wellington Street 395, rue Wellington
Cttawa, Ontario Ottawa (Ontario}

K1A ON3 K14 ON3

22 September 1993

93-A-00111
Fran¢ois Lareau
55-890 Cahill Dr. W.
Ottawa, Ontario
K1V 9A4

Dear Mr. Lareau:

This is in response to your reguest under the Access to
Information Act, which was received at the National Archives
of Canada on 7 September, 1993 concerning Henri Elzéar
Taschereau.

Enclosed, please find copies of the documents you requested
from RG 13, Accession 86-87/1084, file 63/1894, part 2, item
107. Please note that this accession has been retained
permanently by the National Archives, with the result that
file 6371894, part 2 is now part of RG 13, Volume 2274. Note
further that the materials requested by you - Taschereau's
letter of January 20, 1893 and attached memorandum - are
identified in the file as part of item 107A, rather than 107.

If you are not satisfied with the outcome of your regquest, you
have the right to complain to the Information Commissioner
within one year from the time your request was received by our
institution. Notice of complaint should be addressed to:

Information Commissioner
Tower B, Place de Ville
112 Kent St., 3rd Floor
Ottawa, Ontarioc

K1A 1H3

Canadi



For your future reference, you may wish to note that the
National Archives has developed an informal access procedure
which is consistent with the provisions of the Access to
Information Act. Under the informal procedure, there is no
application fee. In the future, therefore, you may wish to
make your requests informally. Should you be dissatisfied with
the results of an informal review, you may still request a
formal review of the records. '

Yours sincerely,

M. D. Swift
Access to Information
and Privacy Coordinator

Enclosures
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CRININAL CODE OF 1592
'_ Judge Taschereau

Attorney G’en_e'ral of Canada

WITH

COMMENTS AND SUGGESTIONS



Otrawa, 20th Januvary, 1893.

Drsr Smr,—

“Having been informed, on reliable aathority, that amendments to the
eriminal code paesed at the last session of Parliament are to be iotroduced
at the next session, I take the liberty to send you a memorandum of the changes
which shonld, in my humble opinion, be made thereto, before it is allowed to come
inte force. : o ' '

It was a self evident proposition, one which no one will controvert, that
the Chief Justice of England laid down, in reference to an akin measure presented
to the Tmperial House of Commons {a 1875, when he said: “1 think that any
« attempt at codification which is either partial or incomplete can only be productive
« of eonfusion and mischief * or, as he put it, in other words, in 1879, in reference
to another one of the sameimport: “Itis of the very essence of wperfect code,
“ that it shall contain and provide for whatever ‘tis intended shall be the law at the
% date of its formation, so that both those who have to administer the law, whether
“ in its preliminary or after stages, and those who have to obey it shonld lave it
« hefore them as a whole, without having to search for it in Acts of Parliament
« geattered over the statuto book, and which most persons, at least so far as the laity
« are concerned, are ignorant of and know not where to find. The rain purpose of
« the codification of the law is utterly defeated by leaving the code to be supple-
« mented by reference to atatntes, and what is still worse, to parts of statutes which
« gre still to remain in force, but are not embodied in it.”

Now, sir, as you are aware of, the draft code, upon which the Lord Chief
Justice made these observations, was found to be so defective, as well for incomplete-
ness, as for other reasons, that it had to be dropped in 1880 by the Attorney-General,
and has never been adopted into law by the Imperial Parliament,

That our code of 1892 is deficient, in respect of completeness, to a still greator
degree than that one in reference to which the Lord Chief Justice so expressed his
views on the essential requisites of a codification, must, it -seems to me, be con-
ceded, when it is taken into consideration that, whilst the latter superseded all the
common law, the former leaves all of it in foree, with, besides, 4 nnmber of import-
ant enactments, scattered all over the statute book. 8o that, in fature, any -
one desirons of ascertaining what is, on a given point, the criminal law of the
country will have to refer first, to the common law, secondly, to our nnrepealsd
statutory law, thirdly, to the case law, fourthly, to the Imperial _Bpeci;;l statatory
“enactments on the sobject in force in Canada, not even allnded to in the code,
and fifthly, to the code. I shall not attempt to here enter into datail}ir on what, to
anyone at all conversant with the snbject. appears on the face of the reoord. 1
have, however, called more particularly your attention in the annexed momorandutn
to a few of these lacunam, which, in my opinion, must prove hereafter to detract so
much from the usefulness of this legislation. They are those which more partico-
larly struck my mind in a preliminary survey I have made of its contents, in view
of a third edition of my book on criminal law adapted to it, which, onder pressing
aolicitations from Bench and Bar, from all parts of the Dowinion, I have under-
taken to prepare. _ . '

To cito here a few instances, uuder this’ head of omissions, I'may more par-
tienlarly allude to the following offences, which I have not been ablé to find treated
of anywhere ; negligent escape, compounding felonies, or offences éenera.]]y, abor.
tive inciting to commit any of the offences provided for by the code, ene maiming
nimself, either to increase his chances at begging, or to avoid military service,
champerty, malfeasance, or culpable nonfeasance of a public officer iu relation to
his officc; extortion, and bribery, generally ; varioue statutory indietable erimes,
the number of which 1 have not ascertained ; conspiracy to commit an unlawful,
_not indictabls, act. :
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Then, as to accessories before the faet, I find that though sec. 68 defines
what is an accessory after the fact, what is an accessory before the fact is no where
to be found. The very name has disappeared from the law, even in the index.

Those who know the law on the subject can see that sec. 61 is given as a ro-
enactment of it in a different shape, but for those who, in their studies, finding
the expression as one known at common law, in every book, desire to ascertain
what it is in the code, it i putting obvious difficulties in their way, not to, at least,
keep the name in the marginal note, or sub-title; the same may be said as to
aiders and abettors, Then, not a word is to be found of the rule * actus non facit
reum nisi mens sit res,” nor of the cognate rule, as to intent, that the law of England
judges not of the fact by the intent, but of the inlent by the fact; nor of the law,
in criminal cases, of principal and agent, or master and servant, nor of the rules
on consent, waiver, or estoppel in such casea; neither of the law as to contributory
pegligence in manslaughter, ‘ _

Another class of omissions is such as follows, and, there are many of them.
A man steals ten sheep at the same time.  Can he be indicted ten times, one aecu-
gation for each? ¢ Yes,” says Lord Male, “for thus it hath bappened thata man
acquitted for stealing the horse bath yet been asraigned and convicted for stealing
the eaddle, though both were done at the same time,”—But then, if a man steals,
say ten soverei,b_jns', can he be indicted ten times? or twice, if five of the sovereigns
belong to A., and five to B1—A. kills B. and C. by one shot. Has he committed
two murders, or one murder of two men? Why not provide for such cases and
say that one act constitutes only one crime, the guantity, ete., being only a matter
of aggravation, or settle it, in some way or other? Persecution, in the guise of
prosecution in the public interest, should not be tolerated. Such questions, it must
be assumed, have been discussed by the special committee, but there is not a word of
them in the code. ~ . _ :

A third clags of omissions to which I may here more especially allude is that
of the Imperial Statutory enactments in force in Canada. I beg leave to refer you,
for a few inatances thereon, to my note under section 640 as to guch of those that
have éome to my mind, Allow me, also, to call your attention to the fact that see-
tion 549 bears the constraction that our Parliament has assumed jurisdiction on
offences committed by a foreigner on the high seas, on board a foreign ghip. That
cannot have been intendod and should be set right.

A few observations, now, on some of the amendments made to the
existing law. I have not had time, as yet, to ascertain, to my own satisfaction,
which of its 088 sections are new law, and which are old law, not a simple thing
to do, by any means, you will admit, sir ; but I have, however, seen enough of it to
be in a position to assert that the changes and innovations sare numerous and of a
sweeping character, both in the substantive and in the adjective law.

A large, I may say, a very large number of these . changes and innovations,
including those in the law of murder, rape, perjury, bigamy, ete., etc., as well as
those in the rules of procedure, wers undéubtedly taken from the abortive bill or
draft code presented to the [mperial House of Commons in 1880, that I have
already allnded to.. And it may be, if I am allowed to say so, that sufficient at-
tention was not paid to the fact that these innovations, though suggested, had never
been adopted in England, and that, consequently, some of them have passed into
this code withont having been defined before Parliament in such 2 clear way
that their consequences can have been foreseen,. Amnd, on -this; rather than to
speak for myself, I take the liberty . to. make the following quotation from the
report of the committes of the Imperial House of Commons, to, which had been
referred, in 1875, a cognate measare, a bill on homicide drafted by Sir James
Fitzjames Stephens: “ Nothing could be more likely to impede, or, indeed,
« utterly to frustrate the work of codification, than the suspicion or certainty that,
« under the pretext of simplification and re-arrangement, great and important changes
« were effected which hadnever been brought out in a clear and simple way to the at-
“ tention of the Houses of Parliament, For these reasons, your committee are of opin-
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« jon thatit is not desirable to proceed with the preaeﬁli_bill,_uotwithétnnding that this
« gxperience in codification has been presented to them .with every advantage that
“ Jearning and ekill could give it.” : :

Withont wishing here to enter into details, I call your uitention to the follow-
ing alterations and changes that 1 have noticed in the course of my cursory examina.
tion of the act. o '

The atrocions crime of infanticide by starvation, or neglect of nataral duties,
{so frequent in cases of illegitimacy) which has always here, a8 in England, and, in
all the civilized world, been either murder or manslanghter, is to be nothing more in
the futere but a simple offence of the class now known as misdemeanours, and

- punighable with a mere fine, at the discretion of the Judge, or with imprisonment
for not more than three yesrs. If a husband, under a legal duty to provide
necessaries for his wife, omits, without lawful excuse, to do go,-and thereby causes
her death, he has always been, up to the present, deemed guilty of murder or
manslanghter. But that is, also, to be, in the future, but a simple offence punish-
able by a fine, or at the most, by an imprisonment for three years. Hereto-
fore, a gsoler who camsed the death of his prisoner, by not snpplying him
with the necessaries of life was guilty of manslanghter, but Parliament has decreed
that that shall not be so in the future. I may be mistaken, but I am strongly io-
olined to think that such alterations in the law have not. deliberately been made by

" Parliament. Yet, there they'stand on the statute book, to be our law after the lst
of July. These last three changes, I need hardly say, were not proposed in the
English bill of 1880. ' : o

Another instance :—It is decreed, by sec. 84, that the question, whether an act
is too remote or not to eonstitute an attempt, shall Le a question of Jaw, and not one
for the jury. Has this important innovation been designediy made! BSee, in memo.
what Chief Justice Cockburn says of & similar one, when proposed in England.

Another one again, (not proposed in the English,bill) :—In future, perjury.
forgery, and mauslaughter even, are to be triable at Quarter Sessions ; counterfeit-
ing Her Majesty’s coin, treason at common law, is also to-be triable in the inferior
Courts. - Offences now falling under secs. 247 and 248, for injuries by explosives,

 heretofore not triable at Quarter Sessions, are also now to be so. I refer you for
other instances of changes in the law to my memorandum. _

1 pass now to the intriusic defects of the measare : they are numerous. It is
replete of contradietory clanses, of redundant enactments, of clumsy, needlessly
minute and irrational, or repugnant provisions, - obviously leading, in wany
instances, to incongruities and anomalies, rudis ¢ indigesta moles, cumbrous, yet
not complete: the classification is unsystematic, and the whole without attempt
at syminetry. _ : . .

Why, for one or two instances, as to defective classification, put
the offence of unlawfully digging up a dead body, under the title of
nuisancea 8 Or, why separate by eighty seotions the offence of defiling a girl
under 14 with the offence of detiling a girl above 14?1 As to repugnancy, redun-
dance, irrational legislation, let me refer to a few enactments as illustrations. ~.

Tt s an indictable offence to .conspire to induce a woman'to commit adnltery,
but to comnit adultery itself, is not, except in New Brunswick. Now, a conspiracy

- to commit or procare the commission of an unlawfnl act is, at common law, indietable,

even where that unlawfual act itself is not. - But there is no- reason, that I can see,
for a special enactment as to this one, when the unlawfnl act itself is not made
indictable. It has the effect to rednee the punishment, and that cannot iave been
the réason why it was enucted. - Such an enactment was proposed: in the English
draft. It was a necessary one there, becanse all the common law was superseded.

Tt has been lost sight of, in this special provision on conapiracy to canse adultery to

be committed, that the commeon law of - conspiracy remains untouched by this

code. - : S : _ :
Any one who offers for sale a putrid carcass of mutton, or an obscene photo-

oraph, or a car conductor’s fault of being drank oi__a duty, most ‘be :prosecuted by .
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indictment, whilst any one who entices one of Her Majesty's soldiers to desert from
the service, or any one who personates a candidate at an examination in a college or
university may be punished on summary conviction. Adultery is to be an
indictable offence in New Brunswick, but & nat to be so in the other Provinces.
A namber of offences are purged by lapse of time, whilst there iz no limita-
tion for the prosecution of the attempt or conspiracy to commit the same offences :
treason, and the offences under the trade marks act are put alone on the three year’s
limitation list, Why? The sedncer of a girl under sixteen is protected by one
year's limitation, whilst one who once offers for sale one obacene photograph, or a
pound of tainted meat, has no. such protection, and can be prosecuted at any time, -
‘One year relieves from allfliability to punishment the neiarious crime of a mother,
who, for a few dollars, is a party to fhe ruin of her 14 year old daughter ; but the
proseention for the same offence when committed by .any other person, on that girl,
is barred by no limitation whatever, There are to be found five sections on
injaries by explosives; three different enactments to say that a peace officer may
arrest without warrant a person committing certain offences; two to say that a
false oath, not in a judicial proceeding, amounts to perjury; two or three to pro-
vide for offences against railways ; two sections to decreo, in different terms, that
“if any one leaves a hole made by him through the ice, nngnarded, he will be
guilty of manslanghter, if any person loses his life by falling therein.
One section enacting that an attempt-to comnit sodomy ‘will be punishable by
ten years, and another one, that an assault, with attempt to commit sodomy, will be
punishable by seven years. Could even a Philadelphia lawyer tell the difference
between the two, between an attempt to commit sodomy and an assault with at-
tempt to commit sodomy ¢ With, to make confusion worse conforaded, a differ
ent punishment attached to each. It is decreed that a nuisance whieh oceasions
injury to one individual isindictable. Is that a common nuisance?
" On many of these subjects, the law, it is true, was not-previously in a better state;
and the errors and apomalies that I have called attention to, often are mere reproduc-
tions from tho statute book. But you will bear me out, sir, when I say that this is
obviously an aggravation, not an excuse of the fanlt committed of not taking advan-
tage of the codification to remedy the law. The pruning knife was cvidently want-
ing in the hands of the drafter : the “lopping off the dead branches without hurting
the root,” if you allow me, sir, to use the felicitous expression, was not -performed,
" the weeding has been loft undone. :
A most favorable occasion has been lost to improve, to ameliorate, to make
needed reforms, to reduce the bulk of the law and simplify its mechanism. I
have given you illustrations of it; allow me to add a few others. A complete revi-
sion of the punishments is clearly wanted—that is admitted on all hands in England,
and our statutes on the subject do not stand on a better footing. A reference
to the compilation, under the heading ¢ Punishments” that I have attached to
my memotandum, so as to affurd an easy thongh incomplete comparison thereon,
will amply detnonstrate it, were demoustration necessary. But to particularize here
for one moment, should not a codification have purged our statute book from the
‘following anomalies instead of re-enacting them #—An accessory before the fact
to the offence of carnally knowing a girl under fourteen, when a perfect stranger
to her, i8 punishable with imprisonment for life. But, if he is a guardian who
is such accessory to the like offence on Aés ward, he is punishable by fourteen years
only. That extraordinary legislation is a reproduction from the statute of 1890.
But that is not all ; if it is himself, the. guardian, who geduces his ward, he is
liable only to a fine, or at the most, fo fwo: years imprisonment ! And another
one almost as startling: a train conductor, for merely being drunk ou duty, ia
liable to seven years’ penitentiary. And, for another one again, any one who,
unguocessfully incites another. to- commit an indecent assault is liable to seven
years penitentiary, but, if the other does, in fact, commt the assault, then the
inciter escapes with two years' prison,



Again, to simply obétruct a “pudlic” officer in the execution of his duty, is
punishable by fen years’ penitentiary, but to assault » public officer whilst perforwn-
ing his duty, only by twe years' prison; and to. obstruct a “peace” officér in the
execution of his duty, fwo years. I -

Then, in many instances, it has evidently beeu forgotten that a. codifier munet
not rashly cast down withont aleo building up ; that, to quote Austin’s words
(principles of jurisprudence)—+he should have constantly before his mind, a map
of the law as a whole, enabling him to subordinate the loss general under the more
geueral, to perceive the relations of the parts to one another and thus to travel from
general to particular, and from particular to general, and from a part to its relations

to other parts, with readiness and ease, to subsuwe the particulars under the gencral,
and to analyze and translate the geveral into the particulars that it contains.”

Some of thelinstances where most benefieial ‘onactrients have besn repesled
and not re-enacted have been referred to in my memorandum.

Aa to the enactments relating to the code iteelf, I call your attention specially
to section 981, which enacts that, after July 1st, next, two sets of ‘rules of pro-
cedure will be in force, one, for the offences committed ‘before that date, and one
for the offences committed after that date. That seems to me very objectionable
for obvious reasons. Please refer to my note under that article for my suggestions
on the subject. ' . o :

Another class of errors may be mentioned. Here again, 1 shall not enter into
details. They are ofa less important nature, and, evidently, the resnlt of inad-
vertence. Some of the class of those I here allude to "are the errors made in the
repeal of the statotes. One, for instance, is in the repeal of a section that had
already been repealed. Another one, in the unrepesl of an euactment which clashes
with an enactment on the same subjeet, Oue, and a singular one it 8, is in enact-
ing that the code itself shall come into force on the la¢ of July, whilst the repeal of
the previous Statutes takes effect only on the 9nd. So that on the lst of July itself,
for twenty-four hours, the two sets of larws will be in foroe. Another one, a clear
oversight also, has for serions eonsequence to strile out of the law the provision for

_ punishing a master, foreman or superintendent of s factory, mill, workshop, Jor
the seduction of any girl under hosnly-one years of age who is under Ais control
and in kis employment. All of these, and there are not & few of them, are palpable
errors: I leave it to you, eir, to say whether they do not disfigure the measure, to
make uee, for once, of an enphemism. : _ : :

" 1 nesr mEre.—My object is simply to bring to your attention what I consider
to be serious defects in this legislation, without entering into more details than neces-
sary to prima faoie support my remarks. Iu fact; the ghort time at my disposal,
at this season of the year, would not have allowed me to domore. I have not
been able to go over the whole of these 983 sections more than once, and in such a
cursory way, that it is possible that some of them, not many, are not open to the -
objections I have taken. o : .

There i an observetion that I think proper to male, sir, before closing, one
‘hardly necessary, yet, which it i, perhaps, better for me mot to omit, so that no
room be left anywhere for misrepresentation.or misinterpretation. Whilst addreesing
this lotter to you as head of the administration of justice in the Dominion, in
your capacity of Attorney-General, I wish 1t to be clearly understood that I have
not committed the mistake to think that you are the author of this code of 1892.
It cannot be expected, in any quarter, that an Attorney-General’s duties, here not
mnore than in England, and, perbaps here still less” than - in England, would at all
permit him to undertake such a task. And when Lord Chief Justice Oockburn,
in 1879, addressed his criticisms on & similar measnre that I have alluded to to the
Attorney-General of England, he was, _lfkgawise, perfectly aware that though he had
introduced it in the House of Commons, the Attorney-General had not drafted it.

* ‘Moreover, let me assure you'_:.;flth?-t.{. ‘had it at all-been 'pb'gqil?lia_'for me to think,

for one moment, that you._werelthéfiauthm',l-_}_t_)_f-ﬁ_t_'hi_s one, T would _certainly not have
o o ibor t adares 7o thee, Somsaent. . The miakes Bavo boen mado.
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gomewhere, and there lie, perhaps, the principal causes of: the -ill-snccess, first, to
place too mueh reliance on Sir James Btephen’s draft ; 'and’ secondly, to form too
light an estimate of the ditficulties that lie in the drafting of a code,.a mistake that
has, in England, put such powerful arms in the hands of the opponeh_ts of codifica-
tion, as to enable them, by itself alnost alone, to resist successfully, so far, all
endeavours in that direction. I, myself, thougl, at one time, of opinion that a code
of eriminal law would be of great advantage to Canada, and might be prepared
without very serions difficulties, am free to admit that I, now, have, to say the least,
grave doubts on the subjeét._ A ‘revision and ‘consolidation, not & mere cotapila-
tion, of the statutory law, would, perhaps, be all that -is necessary in that direction
to supply the present needs of the administration of justice in Qanada.
Should Parliament, however, not determine to withdraw the present one,
temporarily at least, I suggest that the ends of justice might perhaps require
that the date of its coming into force should be postponed.

I havé the honour to be,
. Rir,
With Aighest consideration,
Your obedient servant.

(Sgd)  H. E. TASCHEREAT,
' Judge, Suprems Court.

Tas Hovovrasuz Sie Jorx Trouwrson K. C, M. G.
Minsstor of Justice and: Attorney General. |
P.8.—Following the eourse adopted by Lord Chief Justice Cockburn, in England,
when addressing the Attorney General on an analogous subject, I give to this

communication the form of an open letter. I trust, sir, that you will see no
impropriety in my doing so. :



SECQTION 8.
Interpretation of Words.

"Phe words, carnally know should be defined in this section. Why not
also define the words “ dealt with, inquired of, tried, determined and punis-
hed” See per Lord Wensleydale, in R. v. Ruch, Note Y. 1 Russ. 757.

The expression foaded arms taken from an old English act might be
improved upon, in view of a recent decision, and of the improvements in

fire arms.
SEQTION 5.

This applies to Imperial Statutes only, not to the Common Law.

Not a word of Champerty, nor of the offence of any one who maims
himelf deliberately, so common when a war is threatened, nor of compoun-
ding felonies or offonces, nor of a negligent escape.

These offences will continue to exist, but to be found elsewhere than
in the Code.—See remarks under sec. 983 post—And, on procedure, the
number of /acune is still larger perhaps. Yet, is it not true that * Dans un
systéme qui admet la maxime humaine que: il vaut mieux que cent con-
pables échappent que si un innocent tait puni,” il est du plus impérienx
devoir de dissiper tous les dontes qui font de I'administration de la Justice
criminelle une loterie, avec tant de chances en- faveur des conpables.”
Livingst ne, Preface, Code Loustanats. '

SECTION 7. .
Justaﬁcah‘oﬁ or excuse, General rules at -Common law.

Sac. 7 enacts that all such common law rales shall remain in force.
Why not put them in the Code? Here is what Ohief Justice Cockburn
said of & similar enactment proposed in the English Code :

«Such a provision appears to me altogether inconsistent with every idea
of codification of the law. Ifit is worth while to codify at all, whatever
forms a material part of the law should find its place in the Code. The
cireamslances under which acts, which would otherwise be criminal, will
be excused or justified, forms an _essential part of the law, whether written
or unwritten. = [f the unwritten law is, as part of the law, to be embodied
in 2 Code, so material a part of it as that with which we are dealing ought
certaiuly to be cerried into the Code, and should not be left at large, to be
sought for in the unwritten and traditional law, which the Code once
established, it will be worth no one's while to study and which will spee-
dily become cbsolete.”

: SECTION 11

On Insanity as an excuse for Crime.

Not a word about drunkenness, and the rule that, though it is not an
excuse for a crime, yet where the. intention of the party guilty of an
offence is an element of the offence itself, the fact that the accused was
intoxicated at the time may be taken into consideration by the jury in
considering whether he had the intention necessary to constitute the
offence charged. R. v. Dokerty, 16 Coz, 306, R. v. Oryse, 8 Cozx 541,—
There is no room for doubting thatsuch is the law. Then, why not insert
it ?
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SECTION e0.

What does this strange enactment mean ? says, Lord Cockburn, on
a similar one, in the Bnglish bill, '

SECTION 81.
Accessories.

See Hume, Commentaries, and, Alison, principles of the Criminal Law:
tor Sceotland.) _

There is no change with the previous statutory law, intended by this
article, I assume. It is taken verbatim from the English Code, Sec 71,
which the Commissioners gave as existing law. It is, however, couched in
terms calculated to mislead, in view of Sec. 938, which enacts that where one
is punishable under two sections, he may be indicted under either. A proviso
should he added, to the effect that, notwithstanding sec. 983, where
accessories before the fact, and aiders and abettors, (principals in the
sacond degree) are liable to prosecution and punishment by a special
enaciment, creating a substantive separate offence, they shall be pro-
secuted under that special enactment onli, as in art. 15, 1A Rep. Imp.
Comm. There are, through the Code, a number of enactments of that kind:
aiding suicide for instance, a new provision.—Sections 185, 186, 166, 160,
ate other instances where the offenders, in many cases, wouldbe, at com-
mon law, accessories, or aiders and abettors.

A, and B, go out together with a gun with intent to kill D. A fires the
shot, but his gun bursts and kilis himself, A. A has committed self-murder,
suicide, and B, is, as ‘aider and abettor, under this Section 61, and at com-
mon law, guilty of the same crime, and as such to be hanged, whilst, under
sec. 287, he is only punishable with imprisonment.—So that he is indict-
able first, at common law, 2nd, under section 61, and 8rd, under section 237.
And there are cases where an aider and abettor cannot commit the erime
himself. In rape, for instance, a husband cannot be guilty of rape on his
wife, but he may be an aider and abettor to'it. In such a case a specia}
indictment would be necessary, One charging the husband as a principal
would be unintelligible to & jury. :

Section 61 same as 71 of the Imperial Code, But by Section 496, the
Imperial Code enacted specially that “ Ever{ one who is a party to any
offence within the meaning of Section 71 ray be convicted either upon a
count charging him with having committed that offence, or upon a count
showing how he became & party to it within the meaning of that Sec ion.”
Such a Section is not in our Code, It is submitted that it would be
prudent to enact it—in fact it seems almost necessary.

SECTION é4.
Altempts to Commit Crimes, New Provisions.

A, with the intention to kill B., takes up a revolver which he thinksto
be loaded and shoots at B. but the revolver was not loaded in any of its
chambers. Is il the intention of Parliament to make this constituting an
attempt by A-to murder B punishable as such by the criminal law, R. v,
Lovel, 2 M, & R. 84. '

Then, if 80, suppose A, wanting to kill B, goes out in the dark and fires
at a post, thinking- it is B, would A be indictable for attempt to murder B?
If so, I take that to be new law, Did Parliament foresee these consequen-
ceg of Section 64 ? ,

On sub-section 2 which declares that the guestion whether an act
done with intent is or is not too remote to be indictable, Ch. Justice Cock-
burn says: .

« To this, I most strennously ohject, the question is essentially one of
fact and ought not, because it may be onc which it may be better to leave
to the judge to decide than lo submit it to a jury, to be, by a fiction, con-
verted into a question of law. 3

“The same thing is done in other instances, and is in all of them open
to objection, The right mode of dealing with a question of fact, which it .
is thought desirable to withdraw from the jury, isto say that it shall, though
a gquestion of fact, be determined by the judge.”

Then, how is this going to be worked ¢~ Will the judge dismiss the
jury and discharge the prisoner, if he finds that the act is too remots ?
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SECTION 8.

Sections 6 and 7 of ch. 146 R. 8. C,, concerning treason, have been left
unrepealed.—Yet, section 68 of the Code provides for the same offence.—
Punishment is not the same in one as in the other.

SECTION 70.

Section 70.—Qonspirecy to intimidate a legislature or legislative
Council —Why not extend it to Senate and House of Commons ?—Proba-

bly, an oversight,
SECTIONS 99, 100, 247, 248, 488,

These five sections relate to the causing or attempting to cause bodily
injuries or injuries to property by explosives :

Why five sections for what could so easily be east into one ?

99. Explosion, no injury, Life.

100, Attempt with, or without explosion, 14 years.

. 247. Explosion causing injury, Life,

248a Attempt same, with intent to do grievous bodily harm, Life.

248b. Attempt same, with intent to do bodily injury by explosives,
14 years. : <

488. Attempt to destroy building by explosives, 14 years.

And, in sections 100 and 248, the words “ whether any injury or bodily
harin or bodily injury is effected” are absurdities. If such an injury is
effected, the offence is no more a mere attempt but is the full offence it
self and talle either under 247 or 488.

SECTION 104,

Any one found with smuggled goods is punishable, but only, if, when so
Jound, he his carrying offensive weapons, as in repealed clause.—Is that con-

dition intentional ?
SECTION 138.

Frauds upon the government (Abbot’s act) Is this an indictabie
offence ? Probably so, by general rules. But why, by exception, not say it
as in other cases 7 Bubmitted that it is an oversight.. It was provided for

in the original act.
SECTIONS 144-263,

Sections 144 and 268 ought to form only one.—144 sub. sec. 1, is for
resisting, or obstructing a public officer in the execution of his duty.
Punishment, ten years.—263 is for assanlting a public or peace officer in the
execution of his duty., Punishment, two years.—Then sub. sec. 2, sec. 144,
again provides for the offence of resisting or wilfully obstructing any peace
-officer in the execution of his duty. Punishment, two years. Ten years
for resisting a public officer, and, by the same clause, two years for resisting
a peace officér. By the interpretation clause, Sec. 8, the expression “ peace

- officer” includes 2 ‘* Mayor, Warden, Reeve, Sheniff, Deputy Sheriff, She-
riff’s officer and Justice of the peace, and also the Warden, Keeper or guard
of a penitentiary, or of any prison, and any police officer, police constable,
bailiff, constable or other person employed for the preservation and main-
tenance of the public peace, or for the service or éxecntion of civil process”

So that, by 263, an assault on a Mayor, Reave or Warden, in the exe-
cution of his duty, is punishable by fwo ' years, and by 144, obstructing him
in the execution of his duty is punishable by ten years, -

SEQTION 147.
Is that enactment not previously covered for by sub-section 3

of section 145 ?
- BECTION 155.

Sec. 1656 makes the compounding of & (qui lam action) penal action,
an indictable offence—but what about compounding felonies or any indic-
table offence ? not a word of it. Why not provide for it in the Code?
Sections 166 and 157 apply exclusively to what is known at common law
as theft bote, compounding certain offerices ; Snbmitted—that a Code of this
nature should, as much as possible, cover all offences known to the law,
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| - BEOTION 158,
Section 158 is out of place—it ought to be after Section 942, as
it was before.
SECTION 159.
Escapes and Rescues,

A gaoler who, by negligence, allows a prisoner to escape, is, at com-
mon law, guilty of the offence known as a negligent escape, and indictable
and punishable as such. Section 7 of Chap. 155 ﬁ 8. 0. had made it astatu-
tory offence without altering the punishment. Now, this last actis repealed,
and not a word of a negligent escape is to be found in the Code. (part XI.)
Sections 165 and 166 apply exclusively to voluntary escapes, that is, where
the gaoler voluntarily and intentionaily permits the escape It follows
that a negligent escape remains indictable at common. law. Another offence

not provided for by the Code. _
SECTION 175.

Section 175 decrees 10 years imprisonment for the attempt to commit
sodomy. :

Seyt;tion 260 decrees T years and whipping for the assault with attempt
to commit sodomy—what is the difference between the two *—See John v.
R. 15 Supr. C., from British Columbia. - .

Why two sections and two different punishments for the same offence ?
An attempt to commit erimes of that nature, where personal violence is a
necessary ingredient, is an assault with intent to commit that crime. In
such a case, an attempt is an assault, and an assanlt is an attempt.

SECTION 176.

Incest is now, by that section, a crime, and is 8o since 53 Vie. Chap. 87:
—punishable by 14 years imprisonment, But, in Prince Edward Island,
by the 24 Vic. Chap. 27, left unrepealed, incest is punishable by 21
years—azand, in New DBrunswick, by chap. 145, Rev. Stat, also left

- unrepealed, the same crime is punishable by 14 years Adultery is also
made an mdictable offence by the last Act. These two Acts should be
repealed. .

Mr, Justice Burbidge, in his. valuable Digest, [mentions also a Nova

Scotia act on incest. It ought also to be repealed.

SECTION 181.

Arc the words “seduce a girl of previously chaste character” correct?
Is the connection with a dissolute known character called seduction ?
Then it reads *seduces and has illicit conneetion”? So does section
182, But section 183 reads “seduces or has illicit connection.” [s
that difference intentional?

SECTION 183.

Through a slip in the draft, probably, ¢t 1 not now a punishable offence
Jor an employer to seduce a chaste woman under 2| years of age who is employed
tn his factory, mill or workshop. .

SECTION 187,

As to householders permitting defillement of youn girls on their pre-
mises—It makes the owner and occupier punishaﬁle %ha English Statute
48-49 Viec. 69, s. 6, says, the owner or occupier,  The alteration makes a
vast difference, and nne favouring such an immoral iraffic.



SE(TION 162,
Nuisance. |

Section 192 makes punishable a common nuisance which occasions:
injury to the person of any individual..—Now, this is unmitigated heresy,
It was in the English bill, but it is. none the less an error, an absurdity
on its face. If it occasions injury only to the person of an individual,
it is not a common nuisance. . And how such an error can have erept in,
18 hardly conceivable, as the very preceding art.,, 191, gives an accurate
definition of a common nuisance,

SECTION 198.

Section 193 is an enactment about convictions for nuisances not crim-
inal.” Section 429 of the Imperial Code, which provided for the pleading
and procedure, in such cases, has been omitted —Section 841, sub-section 4,
which limits the mode of proceeding by indictment does not affect infor-
mations :—see note to Section 641, :

SECTION 194.

Provides for the offence of one exposing for sale, for human food, articles
which he knows to be unfit for hnman food, and makes it indictable.
Should that not be puhishable by summary conviction ? Then, is not
Ch. 107, R. 8. C. sufficient to cover that offence ? The expression food, it
says, includes every article used for food or drink by man or cattle, and
food shall be desmed to be adulterated, if it consists wholly or in part of a
diseased, or decomposed, or putrid, or rotten animal, ete,, and it provides
against bad milk, or butter, and all other articles of food possible.

SECTIONS 198-207.

The offence in Section 198 is for keeping a didorderly house or bawdy-
hoyse.—Indictable, punishment one yesr. C

By sec., 207, every keeper of a disorderly house or bawdy-house is
liable on summary conviction to a fine not exceeding 850 or to six months
imprisonment, Is there a difference in the two offences?

SEOTIONS 210, 211, 215.
Injuries by not providing necessaries.

These sections are simply re-enactments of the provisions regarding
- the neglect or refusal of parents, husbands, or masters to provide the neces-
saries of life for their children, wives and apprentices or servants, with an
addition, however, which is a palpable error, the words “if the death of a
child, or a wife, or a servant, is caused by such neglect.” That never was in
the Statute, and could not be. That is culpable homicide at common law,
and, by the Code itselt, Section 220, murder or manslaughter. The conse-
guence is that marder or menslaughter by neglecting to provide is now tri-
able at quarter sessions and punichable only by three years imprisonment,
section 215 : Is that right ? o
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SECTIONS 220-228; -
Murder by fright.”

Why limit to children and sick persons the rule that a murder may be
committed by fright or inflaence on the mind.—On a grown up person, it
mey produce the same result. It ismatter of evidence only.—The Code
makes the following case not to be murder. * It'is a mistake, I submit.

Suppose it to be proved to the entire conviction -of the Court that B,
the deceased, was in a very critical state of health, that A, the heir to B's
property, had been informed by B’s physicians thej B's recovery absolutely
depended on his being kept quiet in mind, and that the smallest mental
excitement would endanger his life; that A immediately broke into B’

" sick room, and told him a dreadful piece of intelligencé which wis a pure
invention; that B went into fits, and died on the spot; that A had after.
wards boasted of having cleared the way for himself to a good property by
this artifice. These things fully proved, no judge could doubt, it seems,

" that A had voluntarily caused the death of B, nor is there any reason for
not punishing A, in the same manner in which he would have been punish-
ed if he had mixed arsenic in B's medicine. :

SEOTION 289, new.
Death befor..s' Bz'rtﬁ. .

- Provides for the case where a child dies before his birth by the mother's
neglect to provide reasonable assistance in her delivery.. That is new by
all means and in e/ respects. Who ever heard of one dying before he is
born, death before birth 7 Sec. 219, in this very code, says that a child is not
a human being in law till he has completely proceeded in a living state
from the body of its mother. Submitted that, on the face of the code itself,
this section 289 is contradictory in its own terms. Tt is true that sec. 240,
as to concealment of birth, has also, as the English Statute had, the words
“whether the child died before its birth " But- that section related to the
concealment of a dead body : then, it is not a happy expression, even there.

And this section 2389 is clumsily drawn, The child must have died,

- or have been permancntly injured thereby, that is to say, by the neglect of

the mother. The indictment must charge the offence in those terms, and

. the prosecutor must, of course, prove accordingly. 'Why then add * unless

the mother proves that such death or permanent injury was not caused

thereby " ? (by such neglect.) What does all this mean ? Either the prose-

cutor has proved -his case or not. Why put that onus probandi on the

poor mother ? But the section seems unnecessary altogether. Are not the

provisions against abortion or attenypts to procure abortion coupled with
the law of infanticide sufficient?. . .~ . -

SEOTION 212,

" Unlawfully ” is the term used in sections 242, 245, 2486, 248, 250, 438.

“ Wilfully ” in sections 248, 439, 488.—Quotations, to demonstrate the
want of harmony or the want of uniformity, might be multiplied.—They
appear everywhers on a simple inspection, ' -

" SEOTIONS 250-489.

Is not sub-section 2 of 489 provided for, previously, by section 250, 8.8,

A. & B. The first one decrees imprisonment for life for obstruction upon

‘a railway, or displacing a rail, or interfering with signals, or any other
unlawful act, with infent to cause danger to life or person. The second, impri-

sonment for life, for obstruction upon a railway, or displacing a rail, or inter-

fering with signals, or unlawfully to do any other thing, withintent to infure,

or to endanger, the safely of any person lravelling or being wupon a vailway.

What is the difference ? - Would. it not be better to make only one of

these two enactments ? = . - . C



* SECTIONS 256, 267, 546,
286 is for sending an ﬁnséaworthy ship to sea.
257 iw for teking an unseaworthy ship to sea, :
Now, by 548, no prosecution under 256 is allowcd without the consent

of the Minister of Marine and Fisheries—Why for onv, and not for the other?
The two clauses should torm only ons, or 546 should apply to both.

An assault is defined as being the act of intentionally applying force
' to the person of another, directly or indirectly. . Now, that is not a mere
asgault, it is an arsault and battery, Every. battery includes an sssault,
but overy assault does not include a battery, - Why not keep a so well
established distinction 2 R S :

- DEFINITIONS IN REPORT OF 1888~Imp.

o avwers,

A batétery consits in the aclual infliction of any the. least unlawful
‘violence 4o the person of another, in an angry, or revengeful, or rude, or
insolent manner. - o L

' Article 105, - : _

An assaull congists in anﬁ attempt or offer with force and violance to

do bodily barm to another whether it be for malice or wantonness.

SEOTION 268,528,520, -

By Section 268¢, it is made an indictable offence to-assault any person
with intent to commit an indictable offence - Punishment, two years. Now,
the words in any case where no express provision 18 made herein for the
punishment of such assault ought to be added, as assaults with intent to
commit special indictable offences are provided for in varions sections for -
' instance, section 400—assault with intent to rob; 268—assaunlt with intent to
commit rape—which are the words always used in indictments to attempt
‘to commit rape and held good by Supreme Court in John v. R., a eriminal
case from British Celumbia; 282, sub-sections O, D. H., asssult with intent
" to commit murder. _ " o o o
Then, sections 528 and 529 ought, like the corresponding sections of
the Imperial Code, 419.420, to be made applicable to conspiring to commit
offences. They, at all events, should be altered, or Section 268a should.
They clash, as to all the cases where an attempt to commit a’ erime is an
assault with intent to commit that crime, Perhaps better to strike out 2634
altogether. 528 and 529 would cover the offence completely, specially
with section 64 as it stands, o

The point is important; as for the trial, and specially for the challen-
ges of jurors, the accused and the Court must know under what gection
the charge is laid—for, if under 268. four peremptory challenges only are
allowed—if under 528, twelve are. -~ . '

528. The words at the end, or for any térm longer than 14 years, should

be stricken out. Thére is not-a single instance in the whole Code, that I
have found, where the punishment is for'a specific term of over 14 years.

-Bection 263e, 2 years for an assauit on the day of a parliamentary, or

Municipal election. —Why not extent it to a Provincial Election ?

' SECTION 266.

Bection 268, *“ Carnally know " is ‘complete -upon proof of penetration,
but that applies only to that section, .'What about sodomy, sec. 174 2—the
Imporial Code, under the corresponding section—sec. 144, repeats that the
offence is complete upon:-penetration. . ;.75 e o :

Then, there are sections 188, :ca
knowing children under 14, and'others, ey T :

 Heretofore, the” words: “.carndlly know " weré ‘defined in the Proce-
- dure Act so as {o apply generally to all offances of that nature. Would it
not be better to do the same ? Not doing so might lead to serious conse-
‘quences ? For offences of such :gravity, the statute law 'should speak
in clear terme. G e

1 w1n g 1dzo’cs , :26:9_, carnally



SEOTIONS 872, 378, 874,
 Fraudulent Sales. T
These three sections, on fraudulent sales, hypothecation, or seizure
by authority of Justice of real property, by ch. 164, R. 8. C, secs. 93,94 and
95 now apply only to the province of Quebec. The Code extends the two

first, 92 and 98, to the whole Dominion, hut -not 95, on frandulent seizure.
Why that distinetion 2 It must be an oversight. - '

SECTION 450.

TUpon conviction for an offence against the Trade-Marks Act, the punish-
ment is 2 years with or without hard labour,* or to fine, or to both impri-
gonment or. fine” ‘Thesé last words from “ or.to fine” are unnecessary.
For every offence undeér this Act, by see. 958,a finc may always beimposed
in addition to, or in lieu of the punishment when it is not for more than
5 years. Such redundancies disfigure a Code. o

SEOTION 534,

Section 534. Is not that civil lew, to be applied b the civil cour'ts, in
civil actions: as in Wells & Abraham, L. R. T Q. B.'5564, Osburne &
Gillet, L. R. 8 Ex 88: 8 & 8, 16 Oox., 866 2 If 50, is it intra vires ?

SEOTION 540.

A defamatory or seditious libel is not iriable at guarter sessions, but a
blasphemous libel, by the code, is. - That is zew. Submitted that this
must be an oversight, ' .

Is it intentionally that- perjury, forgery and counterfeiting coin,
have been made triable at quarter sessions? ‘That was never so before,
here or in England, and was not to be so under the Imperial Code :—The
same, as to mansiaughter: It is now to be triable at quarter sessions.

That should not be.
SECTION 542,

" Offences within the 'Adpi_z'ml!y ;_Turiéde’c!ion.'

. This section has to be caréfully considered. - It seems to me to assume
that the Courts ot Canada would be competent to try any crime committed
within the jurisdiction of the Admiralty by a foreigner on board any ship.
Now, that is not so. A crime by a foreigner, committed on board a foreign
ship, on the high seas, within the jurisdiction of the Admiralty,is not eog-
nizable by the laws of Canada.4That is uncontrovertible law. R, v, Lewrs,
Dears & D, 182. In the famous case of the “ Franconia” R. v Keyn,in 1876,
it was held by a much divided Court, seven against six (Cockburn, Kelly,
Bramwell, Lush, Pollocks, Field -and Phillimore, against Coleridge, Brett,
Amphlett, Grove, Denman and Lindley,) that such was the Jlaw, even if the
crime by a foreigner on board a foreign ship, had been committed, on a
British subject, within three miles of the British.Coast. . This decision cau-
sed intense surprise, in England, where it had been assumed, for centuries,
that the three mile zone around the coast was to be considered as territori-
ally within the realm ; and the Imperial Parlia nent iost no time in passing
a Statute lo declare it to be so, the 41-42, V, ¢. 78, the ferriforinl walers juris-
. diction Acr, 1878, which applics to Oanada.  And, now, B v Keyn is not
to be followed; but it leaves the law untouched, that if the crime by a
foreigner on board a foreign ship be committed on the high seas, that is out-
side of the three mile zone, the Courts of the country. are incompetent to
o try it. - Now, by that Act,'41-42'Vic it is-enacted.that, in Canada, (in
* any of Her Majesty’s dominions) proceeding & trial of a foreigner for
a crime committed on:boa “forei; ] it one Marine league of
the coast shall not be ‘instituted ‘sxcept with the leare of the Governor
General (or officer for the time being administering the government, 52-63
Vic. 63 Imp.) in which such proceedings are to.be instituted, and on his
certificate that it is expedient that such proceedings should be in-tituted,
and that, on the trial, it shall not be necessary: to-aver, in any indictment
or information, that such consent or certificate of the Governor General has
been given, and the fact of the same having.been given shall be presumed
‘unless disputed by the defendant e trial, and - the certificate of the
Governor shall be sufficient evidence of such ‘consent, as required by the
said Act. Now, thet-is the Jaw of Ua and ‘will be, after the Code iz in
force. Why not insert-it in-the Qo o:not snch omissions fatal to the
- gompleteness of & Uode, .o L T




SECTIONS 548 to 648."

These sections contain provisions that the prosecution of certain offen-
ces shall not take place without the leave of the Attorney Greneral, or, in
one case, of the Minister of Marine and Fisheries. They are all re-enact-
ments, I believe, except section 544,

Now, in such cases, an indictment is defective, if it does not, ‘gver
that such consent has been obtained, and the magistrate before whom
the information is laid cannot proceed without evidence. that it has been
given—Now, why not provide fof the case, and_ enact, (what is the law for
" Canada as well as for England, for offvnces committed on a foreign vessel
by a foreigner within one leaguc of our seacoasts, by the Territorial Wa'ers
Act of 1878 Imp., as to the previous consent of the 6¥ernor General requi-
" red for such prosecution, as noted under previous'section,) that it will not,
now, be necessary to aver such consent in the indictment, and that its
existence shall be presumed, if not specially denied.

Such an enactment exists partially in section 641 astothe consent
of the Attorney General for the preferring -of an indictment without
a previous investigation. Ifa good provision for oms, ‘why not for the
other 2 Submitted, that sach s general provision has been inadvertently

omitted, : o
' SECTION 6540,
Manslaughter will now be triable at quarter sessions.—Surely, this is
not intentional 2. ' o S
. SECTION 551.
'Limitation of Prosecutions, -

By section 551, the offence of having . illicit connection with = girl
under 16 must be prosecnted- within one year:—But, for the attempt
. {o commit the offence, there is no limitation of time whatever. —Same, for

a guardian having illicit counection with his ward, and in, perhaps, many
. other cases. This must be an oversight. - - '

It is impossible to guess upon what hasis the distinctions in this article,
between the offences which are purged 'by efflux of time, and those which -
- are not, rest. See post, S o : .
¢ ltis, in a large measure, nothing but a' collection of previous enact-

ments found-scattered all over the statutes of the Dominion. Tt was cer-
tainly proper to réproduce the law on the subject in the:Code, but a general
review of it, on some previously understood basis; should have been made.
The omission to do so has been intentional, it would seem ; as some altera-
tions have been made, though to what extent [ have not the time just now
to asvertain. That is one of the great objections to' the Code, generally.
What is new law ? What are the changes in the law ? Where did Parlia-
ment intend to enact new law, or simply declare the law ? :

That is left to be ascertained by those who have to deal with the law,
including magistrates, justices of the peace, &c, who cannot be expected
to be.in a position to very well be able to do what will prove to be a serious
difficulty in the higher courts. . o

Then, the rule is, that it is not necessary, in a criminal case, for a defen-
dant relying on a statutory limitation to -plead it in bar.. It devolves
upon the prosecuting power to show an offence within the statutory period.

- Why not a.word on this rule, one way or other,in the Code ?

The section says * no prosecution shall be commenced” What cons-
titutes the commiencement of a prosecution ? Is it the plaint or information, or
the warrant, or the arrest ? That is a mooted point, why not setile it?

~LIMITATION 18 8 YEARS,

For treaqoh, aﬁ_d. offences agamst t];l_é;_'-l‘(:"a.(ie.sMaf.k'g'. Act _

2 Ymams,

" For frauds upon the Gov:erﬁtﬁé;ﬁf, '—'fqir.“'c.-.drrup :“gpfactiéés in municipal -
affairs, and for solemnizing a marriage without lawful authority.
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1YEaR,

For resisting the reading of the Riot Act,

Carrying arms at, or near, public meeting, o

Seduction of girls under sixteea, but above fourleen,

Seduction under promise of marriage, :

Seduction of a ward by her guardian, . ,

Procuring a woman to be a prostitute, or overpowering any woman
by drug, or liquor, so as to enable any person to have unlawful connection
with her, . o : .

Parent or guardian proeuring defillement of his daughter or ward,

Householders permitting defilement of girls on their premises.

_ - - 6 MoNTus,
‘For unlawful drilling, . . il
Possession ol weapons dangerouns to the public peace,
To print or publish reward for return of stolen’ property.

8, MoNTHS,
For cruelty to animals, ~

1 MoNTH,
For carr'y'ihg,ﬁrearins, bovﬁe knives_,:d_aggerq,"&c.,
| ' NO LIMITATION, -

In all the others, including for instances:
~ Exposing for sale articles unfit for human food,
Gambling in public conveyances, . ,
(Rrave-digging,
Attempts to injure cattle,.........etc,, ete.
» Injuries to poll books: : o
Then, [ have aot found anywhere that the prosecation, for attempt or
conspiracy to commit the offences which have to be brought within a limi-
ted time are, at all themselves,limited ag to time, . . o
. Why decree that an offence must be prosecuted within say, a year, and
leave the accidentally abortive attempt to commit: that. same' offence liable
.to-be prosecuted for during two, five, tén, an unlimited number of years ?
Where thn gist of the offence isthe conspiracy, or an attempt, astatuta-
ble.limitation Llouching only the commission of the offence does not apply.
Why not put all these limitations in & list as a schedule  to the Code ?
Also, the list as to arrests without warrant, —Punishments, also, perhaps.

SECTION 552

Any one can arrest, without warrant, any one found committing
sodomy,—but, not any one attempting to.commit sodomy.~—So that.if any
one, not a peace officer, sees any one attéempting to commit that ¢rime he
must wait till the erime is committed beforo arresting him.—also no arres
without warrant, by any person, for an indecent assaunlt. :

Is that right ? : L '

By sub-section 8, of section 552, a peade officer may arrest without war-
rant any one whom he finds committing any offence against this Act,

By sub.section 2 thereof, a peace officer may arrest without warrant
any one found committing any of certain specified offences against the Act.
What is the use of the last one, sub-section 2% Does not sub-section 8 coe

“yverit? s At :

But both are nseless, for section: .27 ‘enacts ‘that ‘every. peace officer is
justified in arresting without warrant, any person-whom he finds committing
any offence. . Or, it is this last one, perhaps;:that ought to disappear. Sec-
tions 24 to 80, also, seem unnecessary, in-view of section 552, -By anthorizing
the arrest without warraht, in the cases mentioned in 552, it is justifying
such arrests, it would seem.. ... .. Tl o

Here we have three different enactments to say the same thing, as to
the offences specified in sub-section 2 of section 652, =~ . :



P T
 SEOTION 558,

The words “ with respect to the jurisdiction-of justices ” in the second
line, should be stricken out; as well as the word “ magisterial ” in the other
parts of the section. - : L _

It ought to read in the second line “ with respect to the territorial
jurisdiction of the justices and of the Courls of Criminal Jurisdiction. .

We find, here, from section $58 to section - 808, intercalated betwee
enactments affecting exclusively the ‘Supérior .Courts, the law regulating
the preliminary procedure before magistrates, justices ‘of the peace &ec., &e.
. Then, at section 762, down to section 882, are mitercalated the rules of pro-
cedure on summary trials for indictable offences;spéedy trials, and juvenile
- offenders And, at section 832, are resumed the enactments affecting the
Superior Courts, but only for six or seven provisions. - And, at section 839,
down to section 909, are the summary convictions procedure rules. Then
sections 910 to 988 again take up enactments affecting'the Superior Courts,

Is not this mixing up wrong ? If the procedure before the magistrates
is 10 form part of a Code of this nature,{a question determined negatively
by the English Commissioners, they should be put together, and form a
distinet and separate chapter at the end of the Code. i

SEOTION 560, -

_ Section 560, strike out * beyond the seas™ and replace by “out of
Canada” * Beyond the seas ” are the words in the Imperial Act, 11-12 Vie.
cap. 42, and they are correct for England, but not for Canada.

SECTION 590.

The use of stenographers in all the criminal courts for taking down
the evidence should be anthorized, as it is in section 590, sub-section 7, for
the preliminary investigations by the magistrates. It has been doubted by
eminent judges if it was legal to have evidence taken by stenographers at
the trial, thongh section 632 would seem now to inier that it would be so.—
However, better to make point clear.  The ruling, in Riels case, by the
Privy Qouncil applies only io the North West territories.

- SHEOTION 595.

The marginal note “copy of depositions” iaa manifest error, The clause
is a reproduction of section 458 of the Imperial Code, entitled “person pre-
ferring charge may have himseif bound over to prosecute.”—Then sub-sec-
ting 4, thereof, it is submitted, ought to be stricken out—it is not practicable,

SECTION 614.

It is clearly by error that section 614 has been made applicable to all
the sections from 65 to 78 inclusive, "'The Imperial Code, 489, extended it
only to section 65, treason, and, 69, treasonable offences.
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SEQTION 626.
As to joinder of nj’ences

There will be some difficulty to work thie claunse. It makes the law
the same in all cases, per lord Ellenborough, R. v. Jones, 2 Campbelt, 181
Per Buller, J. in Young's case, T Leach §11: R. v. Heywood, L. & C. 451:
B. v. Bradlaugh, 15 Coz. 217. At common law, a count for a felony could
not be joined with a count for a misdemeanour, 1 Starkie, Cr. pleart, 43. The
reason was that the challenges and mode of trial generally, were not the
same in both cases. Now, the same reason will continue to exist under the
Code, as to challenges. For offences punishable by death, twenty chal-
" lenges are allowed. For offences punishable by more than five years,
twelve challenges are allowed. Tor all other offences, four are allowed, 668,
How will it work to have an offence where twelve challenges are allowed
in the same indictment where four challengesare aliowed ¢ Howerver, those
in charge of prosecutions should obviate all trouble by an unnecessary
joinder of offences, but the Statute should not anthorize what cannot be
done. Of course, charging one and the same act as a different offence, in
various connts, is a different thing, The section, it is submitted, should
say instead of * for any offences w atever” (or, be re-enacted so as tosay)
that any number of counts for any offences punishable by five years or less
may be joined in the same indictment and, any number of counts for offen-
ces punishable by more than five years may be joined together.

What about joinder of defendants, and whether, and when, they are
entitled to separate trials ? Not a word of it.
1t was no objection, in point of law, that different felonies were charged
in different counts in the same indictment. The Qourt used at the trial
the powers that sub-section 8 of this section 626 give.

SECTIONS 831-632,

Aufrefuis acquit and aulrefois convict ; how is the issue to be tried ? By
the Court, without a jury ? Ought to be made clearer; and submitted, that
trial ought to be by the Courtx

SECTION 683.
A second Accusation.

‘Section 638 decrees that, when an indic’ment charges substantially the
same offence as that charged in the indictment on which the acensed was
given in charge on & tormer trial, but adds a statement of- intention or cir-
cumstances ol aggravation tending, if proved, to increase the punishment,
a previous conviction or acquittal shall be a bar to such subsequent indict-
ment. This either means nothing, or means what I conceive not to have
been intended. That * no man is to be twice put into jeopardy " or, as said
in the civil law, nemo bis vexdri debet pro eddem causd, is a gacred rule of law
in overy civilized country. - And, under the English law, that rule covers,
not only the offence directly charged in the previous indictment, but
also, any lesser offence of which the accused might have been found
guilty thereon, at common law, or, which, by special statatory
enaciment, the accused could have been found guilty of. At common
law, for instance, an acquittal on a charge of murder bars a charge
of manslanghter for the same homicide; and why ? becanse, on a
charge of murder, a verdict of manslaughter can be returned. And now,
an acquittal on a charge of child murderisa bar to a charge for conceal-
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ment of birth, because by statite, a verdict for the latier may be given on
the former. Nection 881 re-enacts that law in clear terms, but the question
that section 632 raises is one not so clear. Is, for instance, at common law
an acquittal upon a charge of manslaughter a bar to an indictment for mur-
der for the same homicide 2 In an old case, it was hold that it was, because
the two offences differed only in degree. That is [uunded on reason. If
the party charged on the first indictment was not guilty even of manslaugh-
ter it would obviously be absurb to'charge him with murder on the same
tacts. R. v, Holseroft, cited in 2 Hale, 246. Denman J., however in R, v,
Tancock, 13 Coz, seems to have had doubts on the question. Under those
circumstancesit was expedient tosettle the point for the future by the Code,
as it does, though to enact the conversed proposition' was unnecessary, and
~ already covered by the provision of Art. 631, repeated in another form in
section 718. In R. v Gitmore, 15 Cox, 85, Baron Huddleston held, on these
principles, that, on an indictmeut for a felony, the acquittal is no bar to an
indictment for misdemeanour on the same facts, thongh the misdemea-
nour was included in the felony, because the jury could not on the trial
for the felony have convicted of the misdemeanour. See 1 Chits Cr. L: R.
». O'Brien, 15 Coz, 29; 1 Bish. Cr. L 804, 1059, Under the Code, in Canada,
now, sec. 718 will cover that peint. A late case on the subject may be refer-
red to, R. v Mites, 1890, 17 C.iz, 9, with the remark, however, that all of
Hawkins J, dicta therein were not concurred in by the other judges. A
case of Ryley v. Brown, also in 1890, 17 Cox, 79, is on the same question. I
refer also to a case in Mauritius, 2 Mauritions decisivns, 85, R. v. Rozan, 17.
If a man charged with the murder of a girl whose mis-carriage he had
sought to procure, and who after the operation died, isacquitted of murder,
he may still be tried and convicted of an attempt to procure obortion. And,
iu Ontario, it was said by Draper J. that, if A commiis a burglary, and, at
the same time steals goods, out of the house. if he be indicted for the lar-
ceny only and be acquitted, yet he may be indicted for the burglary after-
wards, and @ converso, 1f indicted for the burglary, with intent to commit
larceny, and he be acquitted, yet he may be indicted for the larceny, for they
are severa! offences, though committed at the same time; R. v Magraih,
926 U. C. @. B. 388. And in R. v Sulvi, 10 Cox, 481, in 1857, it was held
that an acquittal on a charge of cutting and . wounding with intent to mur-
der was not a bar lo a charge.on the same act for murder, the death having .
 oceurred since. o, in R. v Morris, in 1867, 10 Cox 480, it was held, Kelly

C. B diss, that a previous conviction for an assault is not a bar to an indiet-
ment for mansianghter of the party assaulted dying afterwards. If, in Morris’
case, the defendant had heen acquitted on the charge of assault, the second
wouald have been barred, R. v Efringion, 9 Coz, and cases cited in R »
Miles ubi supra. By this section, 683, it is not intended, I take it, to make
the law otherwise than it was held to be in thess last two cited cases. [
would submit, that it is unnecessary, I mean the first part, and that section
831 is quite sufficient. Bat, if allowed lo remain, the wording shounld be
altered. I take the law on the subject to be, from a review of the cases and
text-writers, that where the second offence grounded on the same facls is, as char-
“ged in the second indiciment, * grealer” than the offence that was charged in the
first, an acquitial on the first hars the second, if it results from
it that the defendant could not have been guilty of the offence charged in
the other: Chitry Cr. L. 455 ; or, if such acquittal is incounsiatent with his
having heen then guilty of the offence charged in the second: and, that a
second indictment, upon the same fact or facts, charging an offence greater
than the first, lies only where, since the conviction on the first, a superve-
ning fact has happened which changes the nature of the offence. If that
is the law, (I amnot sure that it is) submitied, that Art. 688 might be made
to say it in clear terms. When an offence is substantially the same as ano-
ther one—is far from being clear. Say, when anyone is arraigned upon a
second indictment based on the same fact or facts but charging a greater
offence than the first indictment did, an acquittal on the first shall be a bar
to such subsa%uent indictment, if it results from it that the defendant could
not ther have been gnilty of the second, but a convistion on the first shall
not he a bar to the second, if the offence so charged in the second has
become such only tbrough facts subsequent to the conviction on the first.
(I give the sense [ mean, only; the pfoper ghape would have to be given
to it} o : '
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14 MEMORANDUM RELATING TO THE

Craver 289,
_ Jurisdiction of Quarter Semions. \
This clause was intended to represent 5 & 6 Vict. c. 38, but was inaccurate in

- several particulars, The Attorney General proposes to substitute for the clause,

us it stands, the following, which, in the main, represents the existing law, but
enlarges the jurisdiction of the courts of quarter session by enabling them to
try burglaries and robberies with violence, restricting them, however, in such
cuses to sentences of 14 yoars' penal servitude. It also prevents their jurisdic-
tion from being narrowed by the new definition of fraudulent misappropriation.’
The uet result of the proposed clause thus is to give the courta of quarter
sessions jurisdiction in cnses of criminal breach of trust, and to a certain
extent in cases of burglary and robbery. :

The courts of quarter session shall have jurisdiction to try all offences against -

- this Act, with the following exceptions (that is to say) :—

(a.) Offences agaiust ey of the provisions of Part II. of this Act other
than the provisions of sect. 45 and sect. 46;

(5.) Offences against any of the provisions of Part IIL. of this Aet;

(c.) Offences against any provision contained in any of the following
chapters of this Act (thatis to say): chapter 24, chapter 26, chapter 32,
chapter 33, chapter 34 ; '

(d.) Offences egninst any of the following sections of this Act (that is to
say}: sect. 98, sect. 104, nect. 142, sect. 1486, sect, 219, "

(e) Any offence upon conviction of which a person not previously con-
victed, may be sentenced to death or penal servitude for life: Provided,
Thut courts of quarter dession shall have jurisdiction to try any person on
a charge of fraudulently misappropriating property of the value of 500 1. or
upwards, or on a charge of gobbery, or on a charge of breaking into a
dwelling house by night, with intent lo commit an indictable offence therein ;
but fio such court shall have power to pass a sentence of more than 14

.yeans’ penal servitude for any ruch offence upon any. person whavhas not
{;ecn previously convicted, nor in any case to sentence any such person to
be flogged or whipped ;

(7} Any conspiracy to commit apy of the offences aforesaid.

Cnu-rz_n 40,

Fenue.

The law of venue is abolished by Clause 290. This makes new provisions
necessary as to the local jurisdiction of criminal courts. They are contained in
chapter 40, which, however, contains nothing cubstantially new except Clause
304, which gives power to the High Colrt to change the place and mode of trial.
This extends the principle of Ptt?mer's Adt, and replaces the existing law as tq
certiorari. The Attorney General propodes to make a slight amendment in- the
clause as drawn, confining the exercise of these powers to the High Court in
London, Clause 291 authorises the execution of e warrant within seven miles
of the place where it is issued, although the Justice issuing it may not have
jurisdiction there. The present law is subject to the qualification that the place
where the warrant ja executed must be in the next adjoining district, so that a
warrunt issued in Middlesex camot be. executed in a partrof Kent within seven
wiles of the place of issue, because London intervenes. : _

The Attarney General proposes to smend Section 306; 80 as to make it cor-
respond with 38 Geo. 3, c. 52, 8. 3; from which it is taken. As the Bill stands,
it confers a power upon the courts of quarter sesgion, which ought to have been
confined to courts of assize. A similar amendment is proposed in Clause 292.

- Crausg 311.
Refusal to Grant Process.

Clause 311, last ph, is new. It enables a prosecutor to appe;d toa
Judge-at Chambers if a ﬁustice refuses to grant e summons or warrant,
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But why are the Imperial statutory enactments as to offences com-
mitted abroad, or within the jurisdiction of the Admiralty, applying to
Canada not to he found in the Code ? If w/tra vires of the Canadian Par-
liament, shonld they not have been inserted somewhere, either as decla-
ratory, or referred to in some way or other ? . Those gaps should be filled
up. If they are not, a student, for instance, preparing for his examination
would make a great mistake if he simply relied on this Code. The follo-
wing Imperial Statutes, for instance, all apply to Canadaend, I believe,
that not even a reference to them is to he found in the Qode.

The 12:18 V,, ¢ 96, 5. 1, Imp., enacts that ail offtnces committed upon
the sea, or within the jurisdiction of the Admiralty shall, in any colon
where the prisoner is charged with the offence or brought there tor trial,
be dealt with as if the offence had been committed upon any water sitvate
within the limits of the colony and within the limits of the local jurisdic-
tion of the courts of criminal jurisdiction of such colony.

"And s. 2 of the same act enacts that: when any person, shall die in
any colony of any stroke, poisoning or hurt, such person having been
feloniously striken, poisoned or hurt upon the sea or within the limity of
the admiralty, or at any place out of the colony, every offence committed
in respect of any such case may be dealt with, inquired of tried, determi-
ned and punished in such colony in the same manner in all respects as if
such offence had been wholly committed in that colony, and if any person
in any colony, shall be charged with any such offence as aforesaid in res-
pect of the death of any person who having been feloniously stricken,
poisoned or hurt, shall have died of such stroke, poisoning or hurt upon
the sea, or any where within the limits of the Admiralty, such offence
shall be held for the purposes of the act to have been wholly committed
upon the sea.

The 17-18 V. ¢, 102, 5. 467, Imp., enacts that all offences against
property or person committed in, or at any place, either ashore or
afloat, out of Her Majesty's dominions by any master, seaman, or appren-
tice who at the time when the offence is commiited is or within three
months previously has been, employed in any British ship are deemed to
be offences of the same nature rospectively, and are liable io the same
punishments respectively, and may be inquired of, heard, tried, and deter-
mined and adjudged in the same manner, and by the same courts in the
same places, as if such offences had been committed within the jurisdiction
of the Admiralty of England. :

The 18-19 V c. 91,s. 21, Imp,, enacts that if any person, being a British
subject, charged with having committed any crime or offence on board
any British ship-on the high seas, or in an z':)reign port or harbor, or, if
any person, not being a British subject, charged with having committed .
any erime or offence on board any British ship on the high seas, is found
within the jurisdictinn of any court of justice in Her Majesty's dominions
which would have had cognizance of such crime or offence if committed
within the limits of its ordinary jurisdiction, such court shall have jurisdic-
tion.to hear and try the case as it such crime or offence had been commit-
ted within such limits, Then, it is enacted that nothing contained in that
section shall affect the 12-18 V. ¢. 98, (ubt supra).

By the Imperial Merchant Shipping Amendment Act, 80-31 V., c. 124,
gect, 11, it is enacted that : :

“If any British subject commits any crime or offence on board any
British ghip, or on board anif foreign ship to which he does not belong,
any court of justice in Her Majesty’s Diminions,, which would have had
cognizance of such crime or offence if committeéon board a British ship

* within the limits of the ordinary jurisdiction of such court shall have
jurisdiction to hear and determine the case as if the said crime or offence
had been committed as last aforesaid.” '

See R v. Armsirong, 18 Coz, 184,

R, v, Lewis, D. & B,

By 28-24 V, c. 122, Imp.; legislatures in Her Majesty’s possessions
abroad are empowered to pass an enactment as the one contained in sect,
% of the Procedure Act. _

By 28-29 V, ¢. 68, lmp., any colonial law repugnant fo an Act of the
Imperial Parliament is, to the extent of such repugnancy, void,

And by the Courts (Colonial) Jurisdiction Act, 1874,—~37 V., c¢. 21, Imp.
—it is enacted that : L :

** Whereas by certain Acts of Parliament jurisdiction is conferred on
courts in Her Majesty’s colonies to try persons charged with certain crimes
or offences, and doubts have arisen asto the proper sentence to be imposed
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tipon conviction of such persons......... When, by virtue of any act of Par-
liament now or hereafter to be passed, a person is'tried in a court of any
coloay for any crime or offence committed upon the high seas, or else-
where out of the territorial limits of such colony and of the local jurisdic-
tion of such court, or, if committed within such local jurisdiction, made
punishable by that act, such person shall, upon conviction, he liable to
such punishment as might have been infliected upon him if the crime or
offence had been committed within the limits of such colony and of the
local jurisdiction of the court, and to no other, anything in any act to the
contrary notwithstanding : Provided always that 1f the crime or offence is
2 orime or offence not punishable by the laws of the colony in which the
trial takes place, the person shall, on conviction, be liable to such punish-
- ment {other than capital punishment) as shall seem to the court most
nearly to correspond to the punishment to which such person would have
been {ia'ble in case such crime or offence had been tried in England”
1 refer also to secs. 5, 9 and 10, 24-25 V., ¢, 100, = Another act, is the
territorial waters limits Act of 1878, applying to offences com mitted within
one league ot our sea coasts. '

SECTION 641,

Proceedings by information are not provided for as they were by sec.

674 of the Imperial Code. The law would seem then to remain as here-

tofore, but in what cases will an information be authorized, now that

" the distinction between felony and misdemeanonr is abolished ? The

word “information” appears twice in the interpretation clause.—Sec. 3,

i.e. Then section 198, seems to keep the remedy in force for nuisances

not criminal: also sect 883 for libel.——This Code 1tself therefor recognizes
that the remedy will still subsist.—Why not then regulate it ?

SECTION 660.
Judge may permit prisoners to be absent.

Why give that discretion to the Judge in cases where he did not
before have it. The less discretion, the judge has, says Montesquieu, the
‘better the laws and the less arbitrary excess of power there will be. '

Submitted, 1o leave the law as it was, or modify the rule, so to, at least,
oblige the accused to appear and plead in person,—116 5th Rep. 1845.

SECTIONS 680-T754.

Section 660 allows the ahsence out of Court, during trial, of a prisoner
for any offence whatever, even capital cases (if accused is on bail} What
about strictly foliowed practice heretofore of having accused in the dock in
all trials for felonies. See R. v St, George 9 C. & D. 185. R. v Douglas, C.
& M. 193, and other authorities cited in Taschercau’s Criminal Law, 2nd
edition, page 839, To cover this and other similar points of practice, why
not by a general enactment, decree that, in all cases not specially men-
tioned or provided for by the Code, the practice and procedure as to all
offences for which the punishment imposed thereby is death or five years
imprisonment or more, shall be the same as it has been heretoforein felonies,
and as to all other offences, the same as it has been herstofore in
misdemeanours, Something like what section 754 enacts for Ontario
only; what is a proper rule for Ontario, ought to be a proper rule
for all the Dominion, :

- And, in sub section 2 of that section 860, insert after * The Court” the
wordg “in all cases punishable by less than five years imprisonment” so
as to make it imperative on the accused to be present in courtin all offences
of a grave nature, as it has been heretofore in felonies. Otherwise an accu-
sed may bc tempted, when he sees the evidence going against himand his
chances of escaping a conviction lessening, to jump his bail and laugh at
the administration of justice in his country.—With the TUnited States so
near us, such a thing has to be guarded against a great deal more cauti-
ously than in England. And the fact that the Imperial Commissioners
recommended the rule now iuserted in our Code in this respect should not
have any weight on such a point; what may produce no inconvenience m
England may prove here very hurthtul to the interests of sociely. Then,
on this as on all the rest of it, it must not be lost sight of that the English
bill is yet, after 15 years, nothing but & bill, and that the suggestions of its
framers have not been adopted.
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| SEOTION 661,

It is a controverted question whether a prigoner has the right to make’
a statement to the jury before, or after, the address of his counsel, In R.
v. Weston, 14 Coz. 846, the prizoner’s connsel was allowed to make a state-
ment on behalf of his client. In R. v. Masters, 50, J, P. 104, Stephen, J ,
s2id that the prisoner may make a statement to the jury, provided he does
50 before his counsel’s address. In R. v. Shimmin, 15 Coz, 122, it was held
that such a statement is allowed only after the counsel’s address. So in
R. v, Taylor, 15 Coz, 265, and, in R, v. Millhouse, 15 Coxz, 622, the Court
held that a statement by the prisoner could he allowed only when he
called ne witness, In R.v. Dokerry, 16 Coxz, 808, Stephen, J. said that
such a statement must be made befors the counsel's address, In R. ».
Borrowes, noted in Shirley's Leading cases, 140, the Jadge ruled that any
prisoner defended by counsel had no right to make a statement to the
jury. * Whatever may be.the correct practice says the annotator in Shirley,
ubi supra, it is obviously a reproach to the administration of justice in a
civilized country that there should be any uncertainty about so stuple a
matter.” Submitted, that the enactment of a new Code presents an oppor-
tunily to remedy sich defeets in the practice which should not be lost.

SECTION 845.

It would be expedient to declare whether this enactment is merely
directory or imperative. If might be enacted thatany contravention of
the directions contained in this section will not invalidate the Anding of
the Grand Jury ; but that the Court may therefor, upon proper applica-
tion, before plea, quash the indictment if the accused has, in the opi-
nion of the Court, suffered from such contravention to the requirements
of this section, '

Difficulties have arisen under a similar clause in the United States.
In Andrew’s, V. the Peopte, 117 Illtinois, 195, it was held that a similar enact-
ment was mandatory. Thompson, on juries, 724.

SECTIONS 684¢ and 171.

Section 684c says: offences under part XI7, sections 181 to 190, caunot
be proved by one not cortoborated witness,—Now sections 181 to 1890 are
not, under part XII, but under part XIII.—This is unimporiant—bnt itisan
imperfection.—So, in section 171, the word “wused” is missing in wsed
for divine worship. :

SECTIONS 705289,

705 provides for any criminal proceeding taken under section 289. And
section 289 does not provide for any criminal proceeding, but for the case
were no criminal proceedings can be taken.

SEOTIOH' 711,

Sec T11 decrees that, if full offence charged, but attempt only proved,
the conviction may be for such attempt, and the punishment shall be
accordingly.—What is the punishment to be, where an assault with intent
to commit has been proven as constituting the attempt ? Will it be under
sec. 2632 ? Or under 528 or 5202 Or, if for attempt to commit rape for
instauce, or to rob, under, sec. 268, or 400, or, if to commit murder, under
sec. 2827 All these are attempts to commit crimes. Or will it be under
sec. 951, which provides for the case where no punishment is specially
provided for. In a case from British Columbia, in the Supreme Court of
Canada, of Jokn v. R, 15 Supr. C. 884, such a. question arose, under a
verdiet of assault with intent to commit rape upon a charge of rape.—
Submitted, that punishment should be provided for as it is in sec. 188 of
the Procedure Act. :



' SEUTION 712,

At'empt charged, full oﬁence. proved,

This is a re-enactment, and a good one. But there are divers enact-
ments in the COriminal procedure Act of 1886, that authorized a verdict
for another nffence than the one charged, for instance, section 194 allowed
a verdict for the offence charged, though strictly speaking, another was
proved, Section 196 enacted that if upon a charge for obtaining under
false pretenses, a larceny was proved, yet the defendant might be convicted
of the offence charged : ‘section 197, was of the same nature: Sec. 198,
enabled the converse of section 196, a verdict tor falsely obtaining under a
charge of larceny; R. v Adams, | Den. 38, See R.v Solomon, 17T Cox, 193.
Sections 184, 193, 194 are of the same nature. All these are left out,

SECTION 713.

Sec. 718 is a-good one, It makes the law the same as to felonies as it
has always heen understood to be in misdemaanours. In fact, the abolition
by itself of the distinction between the two would produce the same result.
It is enacted to replace sec 189, 190, 191, 192 and 198 of the Procedare Act.
But it ought to be made clearer. The words “ as described in the enact-
ment creating the offence, or as charged in the count” ought to be stricken
out; they are not necessary, they might perhaps prove embarrassing.
Theu, the words as described in. the enactment crealing the offence could
not apply to an offence at common law, which, it must not be forgotten,
hag not been by the Code completely abolished, and, after the words
* although the whole offence charged is not proved,” ought to be added
“and although the offence so included is not charged in terms,” as it was
in sec. 191 of the Procedure Act. So that a person accused—_for instance
—of rape may be convicted, first, of vape, second, of an attempt to commit
rape. (711-713), third, of an indecent assault, (260), fourth, of a common
agsault, (265)—so for an offence under sec. 269 for carnally knowing a girl
under 14—or a charge of robbery.

Then the clause ought to say clearly that the offence that can be so
found, though not charged in terms, musf be a lesser offence than the ohe
directly charged, and one punishable by a lower degree of punishment.
It cannot bo that on a trial for an offence—for instance— where the accused
had only four challenges, he might be found gnilty of an offence on the
trial of which he would have been entitled to twelve challenges.—There
may be cases where it is difficult to say what offence is included or not in
another, ' '

And the clause ought to provide for the punishment by adding “upon
sach conviction, the punishment shall be as if the indietment had charged
in express terms the offence so found by the Jury.”

SECTIONS 713-714. _

% Section 713 enacts in express unrestricted terms that the jury shall not
be at liberty, on an indietment for murder, to find the accused guilty of,
besides the offence charged, any other oftence but manslaughter. Imme-
diately after however, by the very next section, without reference at all to
that so very positive ennctment of the previous one, it is enacted that, on the
trial for the murder of a child the jury may find the accused guilty of con-
cealment of birth,

That is one of the numerous instances where the Code hears intrinsic
evidence of being hardly anything else but a collection of statutory enact-
ments put up together without any attempt at harmony,

A n:w offence, that of a mother causing the death of her child by wilfual
neglect at her delivery is created by section 28%.—Why not on an indict-
ment under this new enactment, allow to find concealment of birth,
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 SEOTION 126,

The Imperial Code abolished the formality of & fofmal record, as now
known. The Commissioners call it, ““an extremely formal and prolix
document, though the materials from which it is compiled are simply short
notes in a rough minute book kept by the officer of the Court,” and pages
80 and 40 say : “ With respect to the materials to be laid before the Court
of Appeal, we propose to abolish the present record. It is extremely
technical and gives little real inlormation.” The report then snggests
what should replace the record.—Section 726 has been in force in Canada
for a long time, and, under i, the formal record in the old form, less
ihe caption, has always, in practice, been drawn up, when necessary,
Would it not be expedient to adopt the Imperial Commissioners’ sug-
gestion in the maiter ? A record may yet be necessary in cases of a plea
of autrefois acquit or autrefois convict. . '

SEOTIONSI 788- 744, sub. sec. 5.

By 788, if the Court allows the motion for arrest of judgment, the pri-
‘soner is discharged. By sec. T44, sub. sec. 5., the prosecutor may move
tha Court of Appeal to pass a sentence, But if the prisoner has been dis-
charged, how can a sentence be passed by the Court of Appeal ? How is
he to be arrested again ? And again, if tﬁe ‘prisoner has been acquitted
and discharged, what becomes of the right given the prosecutor to ask for
a reserved cage, and to appeal, if refused: %-f the prisoner is convicted the
prosecutor will, of course, rest satisfied, and will not appeal, of a refusal,
during the trial, to reserve a case at his request.

Submitted, that a reserved case at the instance of the prosecutor, and the
appeal by him ought to be stricken out. '

SECTION 735.
Strike out the words ¢ writ of error.” This proceeding is abolished
by sec. 748, '
SECTION 747.
New trials (Innovation as to what was felony.)

Introduces new {rials in all cases, greatly to be regretted, I believe:
A blot on the United States law in criminal cases, One which, it is there
often conceded, has, in numerous intances, be taken advantage of by crimi-
nals to delay unduly and defeat the ends of justice. .

‘Not a word of venire de novo, a well known proceeding.

SECTION 753,
This section applied, heretoforc, only to Ontario. It is now extended .

to the Dominion. Why not do the same thing for the next one, 754, which
has been left applicable only to Ontario ?



SECTIONS 832-836.

Section 882 decrees that Courts may, npon conviction, condemn to costs.
Will costs be payable to the Crown ? It is not clear. . Then; the payment
of costs may be enforced at the instance of any person liable to pay, or who
has paid, the same in such and the same mauner subject to the provisions
of this Act) as the payment of any costs ordered to be paid by the judgment
or order-of any Court of competent jurisdiction in any civil action or pro-
ceeding, may, for the time being, be enforced, o o
That is far from being clear, What do the woyds * subject io the
provisions of this Act” mean? whet will be a Court of competent jurisdic-
tion ? How is the payment to be enforced ? By a fi-fa ? Then. will Criminal
Court issue a fi-fa? It is submitted that this clause onght to he repealed,
* Or, if not, provide for imprisonment and warrant of ‘distress, for costs, as
in section 884, - O o
836. Then, the same difficulty under section 836 (wew }as to how the
compensation awarded under that clause is to be levied. .Is it by fi-fa ?
and, if 80, from what Court is the fi-fa to issue ? But there are still greater
difficulties arising from that clause 836." A court may, after conviction, .
award any sum up to §1000 to any person aggrieved by the offence. Is this
to be in addition to the punishment or in lieu thereof? The clanse does
not say a word about it. Then here is a party, so far a stranger to the
record, who, after the conviction, suddenly appesrs and demands $1000
tor his loss. Has such an issue ever been tried, or how is it to ‘be tried ?
what opportunity for his defence to. that claim has the convicted
person had? Then he isto be condembed summarily for ‘a claim falling
- under the jurisdiction of the Civil Courts, and, without appea’, and for
- $1000. Submitted, to repeal the clause. -

SECTION 888, sub. sec. 4,

Section 838, sub. sec. 4, says that nothing in that section shall apply
to an indictable offence under sec. 861.—Sec. 361 has nothing to do in the
matter. It relates to another offence altogether.

SECTION 917.
As to bail generally.

Some further provisions should be made. TUnder the law, as hereto-
fore administered, a criminal juinps his bail when he pleases, and his sure-
ties-are not the worse for it [ have known cases where the sureties them-
selves advised and helped the flight of the criminal.

Well known cases. One Larose, in Ottawa, within the last twelve
months, for an offence against the Dominion Government, I believe, has
leit the country, Have his sureties paid up ? .

One McGreevy, in Quebec, not long ago, ran away just as the
verdict against him was to be given, One Downie, in Montreal, an advo-
cate, convictod of perjury, has gone to a-freer country. Have their sure-
ties ever been called npon to pay ¢ : :

' Do not such things bring the administration of justice into contempt ?

Ot course, it is on the provineial authoritics to act, but it is on parlia-
ment to make laws in such a way that they should not so easily be laughed
at.
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| SEOTION 988, '

On a proposed section identical with section 988 of ours, Lord Chief
Justice Cockburn remarked : C

“We have next a section which I canuot contemplate without much
regret, as it proceeds upon a principle which I caunot help thinking fatal
to the completeness of the Code, and seriously detrimental to its.utility.
While the Act abrogates the whole of the common law with reference to
offences being proceeded against under it, which was, of course necessary,
(and which our Code does not do) it keeps alive statutes, or parts of statutes
relating to the Criminal Law, the whole of which, in.the present Code,
should cease to have a separate existence, and so far as it is desirable to keap
these enactments alive, should be embodied in it. On turning to the se-
cond Schedule of the Bill, which deals with the repeal of existing statutes,
I find that, out of 83 Acts of Parliament therein dealt with, no less than 89,
some of them important ones, are thus partially repealed and partially left
standing. Nor, in dealing with the latter class, is any system adopted.
Sometimes a whole Act is repealed , with the exception of a section; Some-
times a single section, or one or two sections of a voluminuous Act are
gbolished. I have no hesitation in saying that the course thus pursued is
radically wrong, and can only lead to embarrassment and confusion.

Whatever is wtended to form part of our penal law, whether derived from
the common law or stutule law, should be embodied in and form part of the inlen-
ded Code, not by reference to Acts of Parliament to be found w stalules al large,
"but by its actual presence in the Code. After o careful study of the law, as
exhibited in the proposed Code, a person would still remain ignorant of
many important parts of it, contained in the portions of the Statute law
thus remaining unrepealed and omitted from the Qode. Is this the fitting
Tesult of codification ? I cannot think so: and would earnestly recommend
that the Statutes thus partially repealed should be entirely got rid of. and
that the parts retained, so far as they relate to the offences dealt with by
the Code should be introduced into the present statute and form part of the
Code, 4 matter easy of accomplishment at the expense of a very liltle
time and trouble” :

How much more deficient is our Code in this respect is easily concei-
ved when, it is remarked that besides a part of the Statutory law, the
whole of the common law is left in force.

SECTION 958.

A fine may be imposed in addition to, or in lieu of, any other punish-
ment.in cases of imprisonment for not more than five years. At common
law, a person fined must remain in gaol till the fine is paid, any number
of years, all his life, Was that left to be so intentionally 2. The Imperial
Code, sec 11, had limited to two years the time of imprisonment for non-
payment of a fine, a proper provision, said Lord Cockburn.
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SECTIONS 983-981.
See anfe under next preceeding, but one.
Repeal, Common law.

This section enacts that where an offender is punishable under two
or more Acts, or two or more sections of the same act, he may be punished
under either. This is laken from the Imperial Code, but the Imperial
Code went further, and enacted that thereafter no offence should be indic-
table at common law. This sec, 933 of our Code designedly, 1 assume,
leaves the common law in force. The rule is, I beleive, that if a common

Jaw misdemeanour is made subject to a great punishment by statute, it may
still be proceeded against as a common law misdemeanour ; hut if a com-
mon law misdemeanour is made a felony, the misdemeanour has ceased to
exist. Hawkins P. C. Book 2, ¢. 25, 5. 4; B, v. Wigg, 2 Salked; R.v Wright,
1 Burr, 543, R. v. Robinson, 2 Burr, 830, . ' _

R. v. Curlile, 8 B. 2 Ad, 161 R. ». Gregory, 8 B. 2 Ad. 555, B, v. Craws-
haw, Bell 808 : Bishop, Stat. Crimes, par. 188 lo 166 anrd sec. 245 ; R. v. Dick-
enson, 1 Saund, 135, and the /ate case of R. v. Hall, 17 Coz 278. Also per
Willioms, J. in. Easlern Archipelago v. the Queen, 2 Eilts end Bl. 879 : R v,
Adams, Car and M., 299 : R. v. Dixon, 10 Mod. 835, R. v. Buchanan 8, Q.
B.583. What 1 should suggest wounld he aa enactment similar to that
contained in the last article of the Quebec civil Code, Art, 618, which
decrees that the laws in force at the time of the coming into foree ol this
Code are abrogated in ail cases, 1o. In which there is a provision herein .
having expressly or impliedly that effect : 2nd in which such laws are
contrary to or inconsistent with any provision berein contained : 8rd, in
which express provision is herein made upon the particular matter to
which such laws relate.

Ag to the provision of sec. 983, [ cannot do hetter than to guote the
Chief Justice of England’s remarks, upon a similar one proposed by the
Imperial Code. It is as follows: Tt (the section), goes on to provide
that when an offence is punishable both under this act and any other
statute a state of things, which, for the reasons I have %'liven ought no
longer to be possible, * he may be iried and punished either under this
Act or any other statute” Why this confusion ! Either *“such other
statute ” is identical as regards the offence and its punishment with “ this
act” or it is not. Ifif is, then there is no necessity for keeping it alive;
if it is not, then, as there ought not to be conflicting laws with reference
to the same offence, there is the more reason for getting rid of it. I cannot
see the use or purpose of this proviso, the effect of which, in appearance
at least, is to make the Bill inconsistent wilh itself.”"—If it is law that when
a common law misdemeanour is made a feiony, the misdemeanour has ceased
to exist, what will be the effect, on that law, of the abolition of the dis-
tinetion between felonies and misdemeanours ?

SECTION 981

The Code is to coms into force on the 1st July next, but the repeal of
the Statutes described in schedule two comes into force only on the 2nd of
July. So that for the offences committed on the 1st July, there will be two
sets of laws in force! Such a contradiction ie unintentional surely !

Why not say, simply “ The several Acts......are repealed......" Then
the repeal and the Code will take effect at the same time. Then, against
the well established rule, that alterations in procedure have always aretros-

- pective effect so as to apply to ull pending cases, or all cases instituted
_ thereafter, this article decrees that, after the 1st July next, there will be, in
the Criminal Qourts of the country, two sets of procedure, the old one for
the offences commiitad before that date, and the new one for the offences
committed after that date, and both pets for the offences eommitted ‘on
that day. Has such a result been foreseen ? - For one, two, three years, what
a confusion this will create. Challenges, indictments, division of crimes
as felonies or misdemeanours, and sll the old system for one set of offences,
and all this altered and differens for the other set. - The Imperial Code
provided for this, so as to make the procedure uniform after its coming
into force.—Submitted, that such an enactment be adopted. 8ee R.v Smith
1L & C, 181, '
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SECTION 981a,
- Repeal. '

Schedule two read in conjunction with section. 981 says that Chap.
157, Rev. Stat, iz all repealed. _ - '
And section 983, sub-section 8, and Appendix page 879, say that one
section of that same chap. 157, Rev. Statutes is not repealed. '
Same as to 51 V. chap. 41, as to section 18, thereof— And others.

PUNISHMENTS.

“"The Juw in respect of punishments (say the English Commissioners,
1836), exhibits defects such as naturally result from long continued neglect
and want ot legislative supervision. Such punishments are applied in-
discriminately, are often disproportioned to the offences in respect of
which they are inflicted, unsystemaric and frequently of a description ill
adapted to the effectual prevention of crime.” :

Those remarks apply to our own law on the subject. ~Why not take
this opportunity to improve ? :

Excamples of incomsistenry, absurdity, &c.

Assaunlt with intent fo commit any indictable offence whatever, 2
VOars, -

Assault with intent to commit abduction, 7 years.

Attempt to have carnal knowledge of a girl under fourteen, 2 years.
Attempt to steal by a poor serrant for an amouut, ever so small,
7 years. .

Assault with attempt to commit sodomy, 7 years,

Wouunding cattle, 14 years.

Attempt to roh by violence to the person, 8 years,

Attempting hounse-breaking, 7 years ~

Attempts to discharge any kind of loaded arms at any person, with
intent, 14 years, life. ' '

Wounding cattle, 14 years. o :

Attempt to wound, kill, or poison cattle, 2 years.

Attempt to steal eattle, 7 years, o :

A guardian who seduces his ward or any superintendent of a factory
seducing a girl, then employed under his control, 2 years. -

Wounding cattle, 14 yoars. -

The captain or other officer of a ship seducing any female passenger,
1 year :

Attempt to commit sodomy, 10 years,

Assault with attempt to commit sodomy, 7 years.

Procuring a woman to be a prostitute, 2 years.

A guardian who seduces his ward, 2 years.

Stupetying or overpowering any woman or girl by any drug, or by
intoxicating liquor, or any other matter or thing so as to enable eny person
to have unlawiul carnal connection with sach woman or girl, 2 years.

Conspiracy to obstruct the course of justice, T years.

Obstructing the- course of justice, 2 years, _

" Forgery of any notarial Act or of a promissory note, or of a warehouse
receipt.— Life. _ - .

Forgery of any public register other than those specially mentioned,
14 years, - -

Forgery of any record of any Court of Justice or any document issuing
from a Court of }ustice, or from a Judge, or Magistrate, Letters Patent,
- &e., T years. : ST '



